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REPOKTS  OF  CASES 

AEGTJED  AND  DETEEMINED 
nr  TEB 

Sb^ttmt  €ourt  of  Victoxia, 

IN   EQUITY. 

BKOBB 

HIS  HONOa  EOBEET  MOLBSWOETH,  Esq., 

OVB  OP  THB  JUDOBS  OP  THE  OOUBT, 

AND  ON  APPEAL  TO  THE  FULL  COXJET. 


1866. 


BLACKWELL  v.  SMYLY.  February  12: 

March  1. 

JL)Y  an  indenture  of  lease,  dated  36th  March,  1863,  and  ^.,  mortgagee, 

by  ir»  his 
registered  9th  April,  1863,  between  JRobert  Farrow  of  the  attorney  and 

first  part,  James  Hodge  of  the  second  part,  and  Ehenezer  ^^],^^^'\j^ 

Prout  Newcombe  and  George  Laver  of  the  third  part — after  granting  a 

reciting  that  Hodge  was  owner  of  the  thereinafter  demised  y^^^  with'a 

premises,  subject  to  a  mortgage  in  fee  to  Farrow — Farrow  covenant  by 

F.  and  JT., 
demised  to  Newcombe  and  Laver  certain  land  in  Daylesford,  that  they 

for  one  year,  from  1st  February,  1863,  at  £110  yearly  rent,  ^^"^g^g^^'^ 

The  lease  contained  a  covenant  by  Farrow  and  Hodge  that  the  tenants 

they,  their  heirs,  or  assigns,  would,  if  so  requested  by  newdfor^a 

Newcombe  or  Laver,  or  their  assigns,  one  month  before  the  further  term. 

The  tenants 
served  a  written  notice  upon  W.  only,  requiring  a  ftirther  lease,  and  continued  after  the 
expiration  of  the  demise,  paying  rent  to  ^.  as  before. 

Meld,  that  the  right  of  renewal  was,  by  the  request  made  to  TT.,  saved  in  equity  as 
against  both  F.  and  S. ;  and  that  JT.,  continuing  to  receive  the  rent  after  the  year 
without  fresh  bargain,  must  have  been  conscious  that  the  tenants  regarded  their 
right  of  renewal  as  recognised.  

Where  tenants  hold  under  a  lease  with  a  covenant  for  renewal  on  their  request,  and 
have  requested  such  renewal,  their  possession  as  tenants  is  constructive  notice  to  all 
parchasers,  of  their  equitable  rights  to  renewal  under  the  lease,  and  also  of  the  request 
to  renew  having  been  made. 

W.  W.  Sc  a'b.  vol.  III. EQ.  B 


^  SUPREME  COURT:  VICTORIA. 

1866.  expiration  of  that  demise,  grant  another  lease  to  them  for 
Blackwbll  a  further  term  of  five  or  seven  years,  at  the  option  of  the 
lessees,  to  commence  from  the  expiration  of  the  term 
thereby  granted.  The  lease  also  contained  a  covenant  by 
the  lessors  to  purchase  improvements  at  a  valuation,  or 
allow  their  removal,  and  an  option  to  the  lessees  of  pur- 
chasing the  fee  simple  for  £800.  This  lease  was  executed 
by  FarrGWy  by  his  attorney  under  power,  J.  P,  Westwood. 


V. 

Smyly. 
Statemetd. 


On  the  1st  October,  1862,  Newconibe  and  Lover  assigned 
the  demised  premises,  and  the  lease,  and  the  full  force, 
benefit  and  advantage  thereof,  to  the  Plaintiffs.  In  Decem- 
ber, 1862,  the  Plaintiffs  served  a  written  notice  on  West- 
wood,  who  was  still  the  attorney  of  Farrow,  requiring  a 
renewal  of  the  lease  for  seven  years.  No  such  renewed 
lease  was  granted,  but  the  Plaintiffs  continued  in  uninter- 
rupted possession  of  the  demised  premises,  and  expended 
a  sum  of  JS550  upon  buildings  and  improvements  of  them 
subsequently  to  the  expiration  of  the  original  term,  in  ad- 
dition to  £800  so  expended  during  the  first  year.  The 
rent  reserved  was  always  paid  to  and  accepted  by  James 
Hodge,  or  his  agent,  according  to  the  terms  of  the  lease, 
which  provided  that  the  rent  should  be  paid  to  Hodge 
until  notice  from  Farrow  requiring  the  rent  to  be  paid 
to  him. 


On  the  13th  August,  1864, Farrou;  re-conveyed  the  demised 
premises  to  James  Hodge,  and  on  the  same  day  Hodge  con- 
veyed by  way  of  mortgage  in  fee  to  Defendants  Harper  and 
Glass.  By  further  indenture  of  1st  June,  1865,  James 
Hodge  conveyed  absolutely  to  Defendants  Smyly  and  Ahra- 
ham  Hodge  the  equity  of  redemption  in  the  premises. 
On  the  13th  July,  1865,  the  Plaintiffs  were  served  with  a 
notice  signed  by  Smyly,  Abraham  Hodge,  Harper,  and 
Glass,  requiring  them  to  quit  the  premises  on  the  1st  of 
February,  1866;  and  thereupon  instituted  this  suit  to 
compel  a  specific  performance  of  the  covenant  for  renewal. 
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AhraJiam  Hodge^  by  his  answer,  stated  a  purchase  by  him 
from  SmyJ^  of  his  interest  in  the  land  in  question,  and 
claimed  as  a  purchaser  for  value,  without  notice  of  the 
Plaintiffs'  claim  to  a  lease.  Smyly  left  the  suit  unde- 
fended. 


1866. 


Statement, 


It  was  proved  in  evidence  that  both  James  and  Ahrdhcan 
Hodge  saw  the  buildings  and  improvements  whilst  in  course 
of  erection  on  the  demised  premises,  after  the  expiration  of 
the  original  term,  and  had  each  dealings  and  conversations 
with  the  Plaintiffs ;  but  never  whilst  the  buildings  were  in 
progress  disputed  the  right  of  the  Plaintiffs  to  a  renewed 
lease. 


Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Plaintiffs.— The 
Plaintiffs  in  this  case  stand  in  the  position  of  the  original 
lessees,  for  the  assignment  to  them  of  ''  the  lease,  and  the 
"  full  force,  benefit,  and  advantage  thereof,"  gave  to  them 
the  right  to  call  for  a  renewal.  Carte  v.  Carte  (a).  The 
notice  to  Westwood,  as  attorney  of  Farrow,  was  a  sufficient 
compliance  with  the  condition  precedent  to  a  renewal 
under  the  covenant  to  renew.  Equity  does  not  require  the 
same  strictness  as  is  required  at  law  in  the  performance  of 
conditions.  PlaU  on  Leasee,  751.  Indeed  notice  of  a  desire 
to  renew  a  lease  need  not  necessarily  be  in  writing  at  all. 
Maxwell  v.  Ward  (b),  Johnston  v,  Warburton  (c).  We  admit 
the  Plaintiffs  did  not  give  notice  to  the  mortgagor,  Janies 
Hodge  ;  but  the  notice  to  Farrow^  in  whom  the  legal  estate 
was  vested,  was  sufficient.  Moreover,  James  Hodge,  and  his 
assignee,  Abraham  Hodge,  are  both  proved  to  have  been 
cognisant  of  the  expenditure  of  large  sums  of  money  on 
the  demised  premises  on  the  faith  of  the  renewed  lease ; 
and  after  lying  by  and  seeing  that  expenditure  by  the 
Plaintiffs,  and  continuing  to  receive  the  rent,  they  will  be 
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(a)  3  Atk.,  178. 


(5)  11  Price,  16. 
((?)  2  MolL,  521. 
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estopped  from  setting  up  a  paramount  title.  Basset  v. 
Noaivortfiy  [d),  Hanniiig  v.  Ferrers  (e),  Archhold  v,  Scully  (/). 
As  to  the  claim  of  the  Defendant  Hodge  as  a  purchaser  for 
value  without  notice,  he  had  constructive  notice  of  the 
claim  of  the  Plaintiffs  by  the  fact  of  their  being  in  posses- 
sion of  the  premises.  Dajiiels  v.  Davison  (g).  Such  posses- 
sion is  equivalent  to  notice  of  the  lease — Allen  v.  Anthony  {k) 
— and  notice  that  there  is  a  lease  is  notice  of  all  its  con- 
tents. Taylor  v,  Stibbert  ( j).  The  lease  of  March,  1862, 
was  duly  registered,  and  has  priority  under  the  Registration 
Acts  over  the  indentures  of  18th  August,  1864,  and  Ist 
June,  1866,  under  which  the  Defendants  respectively 
claim. 


Mr.  Lawes  for  the  Defendant  Abraham  Hodge. — The  origi- 
nal lessees  in  taking  a  lease  of  these  premises  were  sub- 
stantially dealing  with  James  Hodge,  the  mortgagor,  although 
for  conveyancing  purposes  it  was  necessary  to  make  Farrow^ 
the  mortgagee,  a  party  to  the  lease.  The  rent  was  always 
paid  to  Janies  Hodge,  and  the  notice  of  intention  to  renew 
should  have  been  given  to  him.  The  Plaintiffs  have  con- 
tinued as  tenants  from  year  to  year  only,  and  supposing  a 
depreciation  to  have  taken  place  in  the  demised  property, 
have  done  nothing  by  which  they  could  be  compelled  to 
accept  a  renewed  lease  for  seven  years.  The  notice  to 
Westwood  was  not  a  notice  to  Farrow,  for  although  Westtcood 
had  power  to  grant  leases,  he  was  not  empowered  to  grant 
leases  with  a  covenant  for  renewal,  or  to  receive  notices 
pursuant  to  such  a  covenant.  If  the  notice  was  not  pro- 
perly given,  equity  will  not  relieve  the  Plaintiffs  from  the 
consequences  of  their  own  laches.  4  Jartn,  Byth.,  307  ; 
AUm  V,  Hilton  [k). 


(d)  2  W.  &  T.,  L.  C.  19. 

(e)  2  £q.  Cas.  Ab.  856 ;    S.  C. 
Gilb.,  £q.  Cas.  85. 

(/)  9  H.  L.  Cas.,  360. 


(g)  16  Ves.,  249. 
(A)  1  Mer.,  282. 
(j)  2  Ve8.,  Jr.,  437. 
(k)  1  Fonb.,  Eq.  432. 


CASES  IN  EQUITY.  5 

Mr.  ffolroyd,  for  the  Defendants  Harper  and  Glass,  Bub-  ^866. 

mitted  to  act  under  the  direction  of  the  Court.  Blacewell 

V. 

Smyly. 
Cur.  adv.  vuU.      ^''^«*'^- 


Mr.  J,  W,  SUphen  in  reply. 


Mb.  Justice  Moleswobth  : — 

The  premises,  the  subject  of  this  suit,  in  1869,  belonged 
to  Mr.  James  Hodge,  subject  to  a  mortgage  to  Mr.  Farr&w. 
Farrow,  by  Mr.  Westwood,  his  attorney,  26th  March,  1862, 
demised,  and  Hodge  confirmed,  them  to  Messrs.  Neweombe 
and  Lover,  for  a  year  from  Ist  February  then  last,  at  a 
yearly  rent  of  £110,  payable  to  Hodge  until  demanded  by 
Farrow.  The  lease  contained  a  covenant  by  the  tenants  to 
repair  buildings  and  improvements,  and  to  give  up  in  good 
repair  to  Farrow,  Then  follows  a  covenant  for  renewal. 
[His  Honor  read  the  same,  as  before  stated,]  Then  Hodge 
covenanted  at  the  end  of  the  demise  to  purchase  improve- 
ments at  a  valuation,  or  allow  their  removal,  and  also,  if 
required  during  the  demise,  to  sell  to  the  lessees  for  JS800. 
Neweombe  and  Lover,  1st  October,  1863|  sold  their  interest 
to  the  Plaintiffs,  Messrs.  Blackwell  and  Curie  (partners),  for 
iBlOO.  In  December,  1862,  Blackwell,  for  himself  and  Curie, 
served  a  written  notice  upon  Weetwood,  stating  their  inten- 
tion to  take  a  further  lease  for  seven  years.  Westwood  told 
him  that  he  ought  rather  to  apply  to  Hodge.  It  does  not 
appear  that  he  did  so,  or  that  Hodge  was  informed  of  the 
notice  having  been  served.  Westwood  shortly  after  left  the 
country,  and  Hodge  for  years  continued  to  receive  the  rent 
— up  to  the  middle  of  1865. 


March  1. 
Judgment, 


The  Plaintiffs,  during  the  first  year  of  the  tenancy,  laid 
outJ^SOO  in  permanent  improvements,  and  subsequently 
they  or  their  tenants  so  laid  out  £650.  Farrow,  on  13th 
August,  1864,  released  the  mortgage,  and  re-conveyed  to 
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Hodge,  and  the  same  day  Hodge  mortgaged  to  the  Defen- 
dants, Messrs.  Harper  and  Glass.  Hodge,  on  1st  June, 
1866,  conveyed  the  equity  of  redemption  to  the  Defendants, 
his  son  AbraJuim  Hodge,  and  Smyly,  and  the  four  Defendants 
served  a  notice  to  quit  upon  the  Plaintiffs. 

The  hill  is  filed  to  ohtain  a  renewal  for  seven  years. 
I  think  that  regularly  to  entitle  the  Plaintiffs  to  a  renewal 
for  seven  years  they  should  have  tendered  a  lease  to  Farrow, 
or  his  agent  Westioood,  and  James  Hodge,  hefore  the  1st 
January,  1863.  Farrow  was  the  principal  person  to  serve, 
as  clothed  with  the  legal  estate.  But,  under  the  circum- 
stances of  the  case,  I  think  that  the  right  of  renewal  was 
saved  in  equity  hy  the  request  made  to  Westwood  as  against 
hoth  Farrow  and  James  Hodge,  I  have  referred  upon  this 
especially  to  Piatt  on  Leases,  751,  et  seq,,  and  MaxweU  v.  Ward. 


The  hill  is  framed  too  much  under  the  view  that  the 
mere  prolongation  of  possession  after  the  year  must  he 
attributed  to  an  exercise  of  the  right  of  renewal,  and 
although  it  states  the  outlay  by  the  Plaintiffs,  does  not 
charge  that  James  Hodge  had  notice  of  it.  K  this  was  a 
case  in  which  the  tenant  had  sought  to  play  fast  and  loose, 
retaining  the  claim  for  renewal  without  subjecting  himself 
to  the  liabilities  of  a  tenant  covenanting,  or  in  which  the 
landlord  might  be  imagined  to  have  suffered  inconvenience 
by  acting  under  the  impression  that  the  claim  for  renewal 
was  abandoned,  I  should  be  very  backward  to  relieve  as  on 
the  ground  of  accident  or  relief  from  forfeiture.  But  I 
think  that  Jam>es  Hodge,  continuing  to  receive  the  rent 
after  the  year  without  fresh  bargain,  or  any  adjustment  as 
to  the  tenants'  right  of  renewal,  allowance  for  improve- 
ments, or  removal  of  them,  must  have  been  conscious  that 
the  tenants  regarded  their  right  of  renewal  as  recognised. 
I  do  not  think  the  Plaintiffs'  case  is  brought  simply  within 
those  to  which  I  have  been  referred,  where  the  owner  of 
property,  by  seeing  expenditure,  is  prevented  in  equity 
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from  enforcing  his  legal  rights.  In  such  cases  the  owner 
knows  that  of  which  the  occupant  is  ignorant.  Besides, 
Jamez  Hodge' »  knowledge  of  the  expenditure  is  not  in  issue. 

Regarding  the  right  of  renewal  as  suhsisting  against 
Jama  Hodge  and  Farrow,  I  have  to  deal  with  the  case 
against  the  Defendants,  their  assignees,  for  value.  As  to 
registry  of  the  lease  to  Newcombe  and  Laver,  1  think  it  un- 
important, as  a  lease  for  a  year  required  no  registration. 
The  memorial  has  no  reference  to  the  rights  of  renewal  or 
purchase  hy  the  tenants,  and  they  would  not,  I  think,  be 
supported  under  our  ^* Registry  Act*'  as  against  a  purchaser. 
I  think  the  Plaintiffs  have  ojQfered  no  evidence  of  direct 
notice  of  their  title  to  renewal  as  against  the  Defendants ; 
but  I  think  that  their  possession  as  tenants  was  construc- 
tive notice  of  their  equitable  rights  to  renewal  to  all  pur- 
chasers, as  putting  them  upon  inquiry.  This  is  established 
by  Daniels  v.  Davison,  and  many  subsequent  cases.  The 
bill  is  framed  too  much  as  if  mere  notice  of  the  lease 
would  be  enough.  There  should  be  also  notice  of  the 
request  to  renew,  but  I  think  possession  constructive  notice 
of  both,  and  that  case  to  be  sufficiently  presented.  No 
question  has  been  raised  upon  the  registration  of  the  con- 
veyances to  the  Defendants. 


1866. 
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The  Plaintiffs  have  got  into  litigation  as  a  result  of  their 
own  irregular  proceeding  to  obtain  a  renewal  and  laches. 
They  did  not  inform  the  mortgagees'  solicitor  of  the  notice 
to  Westwood.  The  Defendant  Hodge  has  been  somewhat 
unfairly  resisting  an  honest  claim,  and  has  severed  in  his 
defence  from  his  mortgagees,  so  as  to  multiply  technical 
difficulties  to  the  Plaintiffs.  On  the  whole,  I  think,  after 
some  doubt,  that  I  should  make  the  Plaintiffs  pay  Harper 
and  Olass  their  costs  as  a  condition  precedent  to  the  relief 
prayed,  but  let  them  and  Hodge  abide  their  own. 


8  SUPREME  COURT:    VICTORIA. 


In  be  RICHARD  A.  BURTON,  Gentlebcan,  One,  &c. 

A  single  judge  XN   this  case  an   attachment  was  granted  by  the  full 
Equity  has  no  Gourt  in  banco  in  Hilary  Term,  1865,  commanding  the 

jurisdiction       arrest  of  Burton  for  contempt,  by  non-payment  of  money 

Lo  uiscuArse  ft 

prisoner  from    Under  an  order  of  the  Court,  and  directing  the  Sherifif  to 

an^ttachmeS[  bring  up  his  prisoner  on  the  first  day  of  Easter  Term, 
for  contempt     1866  (Slst  March).     Subsequently  to  the  issue  of  the  order 
Se  full  Court    of  attachment,  but  prior  to  the  arrest,  Burton  voluntarily 
in  banco  at       sequestrated  his  estate.     He  was  afterwards  arrested  on 
the  attachment,  and  was  in  custody.   The  Sherifif  consider- 
ing the  Supreme  Court  Rules,  cap.  vi.,  r.  43,  to  apply  to  this 
case,  now  brought  up  his  prisoner  in  pursuance  of  that 
rule. 


Mr.  Lawes  moved,  under  the  "  Ifisolvency  Statute  "  sections 
36  and  38,  for  the  discharge  of  Burton  from  custody,  on 
the  ground  that  he  had  become  insolvent 

Mr.  Webb  for  the  detaining  creditor  contra. — The  applicant 
is  under  arrest  by  virtue  of  a  writ  granted  by  the  Supreme 
Court  at  Law,  for  contempt  of  that  Court,  and  this  Court 
sitting  in  Equity  has  no  jurisdiction  either  to  turn  him 
over,  or  to  release  him  from  arrest.  The  Supreme  Court 
Rule,  cap.  vi.,  r.  4S,  applies  only  to  attachments  issued  on 
the  Equity  side  of  the  Court.  In  Farie  v.  Frost  (Q,  it  was 
held  that  a  single  Judge  sitting  in  Equity  has  no  juris- 
diction in  a  Common  Law  action,  and  this  case  falls  within 
the  same  principle.  The  prisoner  should  be  brought  up 
before  the  full  Court  on  the  first  day  of  next  Term. 

Mb.  Justice  Moleswobth. — I  think  I  have  no  jurisdic- 
tion in  this  case.     The  application  for  discharge  should, 

(0  2  Wy.  &  W.,  Eq.  56. 
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I  think,  be  made  in  Chambers,  on  the  Common  Law  side       vl^^^ 

of  the  Court.  In  re 

Burton. 

Note. — ^An  application  for  Burton's  discbarge  from  costody  was  snb-  Judgment, 
seqoently  made  to  Mr.  Justice  Barry,  in  Chambers,  who  declined  to 
interfere,  on  the  ground  that  the  prisoner,  being  an  attorney  of  the 
Court,  in  custody  for  non-payment  of  moneys  of  a  client,  his  discharge 
should  be  applied  for  on  motion  to  the  fiill  Court.  This  motion  was 
subsequently  made  and  granted. — Vide  In  re  Burton,  JEx  parte  CogJUlt, 
Infra  Law,  p.  3. 


T 


HENDEBSON  v.  ELLIS. 

Ma^eh  12. 

HIS  was  a  suit  by  the  administratrix  of  a  deceased  j^  ^n  unde- 
owner  of  8d-64  shares  in  a  ship  against  his  surviving  part-  funded  suit 
ner,  the  owner  of  the  other  33-64  shares,  alleging  that  the  the  bill  are 
Defendant  had  induced  her  to  entrust  him  with  the  sale  of  ^^J  ^ 
her  interest  in  the  ship,  and  had  acted  ostensibly  as  her  admitted  for 
agent  in  giving  instructions  for  the  sale,  but  had,  in  fact,  gi^ng'Sie^  ^ 
solicited  and  acted  in  the  agency  in  pursuance  of  a  design  plaintiff  the 
to  purchase  for  himself  at  an  undervalue ;  that  the  Defen-  sought,  and 
dant  bought  for  himself,  through  a  trustee,  at  far  below  the  ^^e^^^*^ 
real  value  (the  price  being  JS400,  and  the  value  £000,  or  obtain  a  dif- 
thereabouts) ;  and  that  the  Defendant  had  since  re-sold  at  ^  ^]^^  t^VeA 
a  profit.      The  bill  also  alleged   that  the    partnership  ^y  ti^e  prayer. 
accounts  which  had  been  furnished  by  the  Defendant,  and 
shewed  a  balance  of  J639  in  the  PlaintiflTs  favor,  were 
unsatisfactory.     Its  prayer  was,  shortly,  as  follows  : — That 
it  might  be  declared  that  the  sale  was  fraudulent  as  between 
Plaintiff  and  Defendant,  and  that  the  Defendant  might 
account  for  the  dijQference  between  the  price  paid  and  the 
then  value,  or  (at  the  Plaintiff's  option)  the  price  at  which 
her  interest  was  resold,  and  for  partnership  accounts. 

The  Defendant  left  the  suit  undefended,  and  the  cause 
now  came  on  to  be  heard  upon  the  Plaintiff's  verifying 
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affidavit,  and  upon  affidavits  shewing  the  value  of  the 
Plaintifif's  interest  to  be  that  stated  in  the  bill. 

Mr.  A* Beckett,  for  the  PlaintiiBF,  desired  to  waive  the 
partnership  accounts,  and  asked  for  a  decree  for  payment 
of  the  £32  balance  admitted  to  be  due,  and  of  the  sum  of 
£600,  the  dijBFerence  between  the  price  at  which  her  interest 
was  sold  and  its  value  as  alleged  in  the  bill,  and  deposed 
to  by  the  affidavits,  and  of  the  costs  of  suit.  The  Court 
might,  under  the  Supreme  Court  Rides,  cap.  vi.,  sec.  IS, 
make  "  such  decree  as  the  justice  of  the  case  might 
''  require,"  and  the  Plaintiff  was  entitled  to  waive  part  of 
the  relief  which  she  sought. 


Judgment,  Mr.  Justioe  Molesworth. — ^When  a  Defendant  admits 
the  statements  of  a  bill  by  leaving  the  suit  undefended, 
his  admission  can  only  be  held  conclusive  for  the  purpose 
of  granting  the  relief  specifically  prayed ;  and  I  do  not 
think  the  Plaintiff  is  entitled  at  the  hearing,  to  a  different 
decree  to  that  asked  by  the  prayer.  In  the  present  case 
a  reference  to  the  Master  will  be  required  to  ascertain 
the  value  of  the  Plaintiff's  intierest  in  the  ship.  K  she 
waive  the  partnership  account,  she  cannot  now  ask  for  a 
decree  as  to  the  £82.  Subject  to  her  electing  to  waive 
the  accounts  altogether,  the  decree  will  be  as  follows : — 


'*  Declare  the  sale  fraudulent  as  between  the  Plaintiff  and  Defendant. 
^  Refer  it  to  the  Master  to  ascertain  the  difference  between  the  price  at 
'  sale  and  actual  value,  and  to  take  the  accounts  of  the  partnership. 
'  Reserve  further  directions  and  costs." 


A 


CASES  IN  EQUITY.  H 


1866. 
VOCKENSOHN  v.  ZEVEN.  Xril^^ 

Mays. 


SUIT  for  specific  performance  of  an  agreement  to  Apnrchaaer 

sell  the  equity  of  redemption  in  property  subject  to  a  notice  of  the 

legal  mortgage.  ^^^^^  *  P"°' 

cannot  in 

The  Plaintiff  alleged  that  the  Defendant  Zevm  entered  f^UJ^ty^ 

into  a  written  contract  for  the  sale  of  a  public-house,  for  registration. 

the  sum  of  J6160,  the  contract  being  dated  12th  October,     Specific  per- 

1866,  and  signed  by  ZeverCs  agent.     That  Zevm  subse-  formanceof 

an  affreement 
quently  repudiated  the  contract,  and  on  the  d5th  of  October  decreed 

sold  the  property,  the  subject  of  it,  to  Mrs.  Moomy  (who,  ^^^*j^2  ^ 
with  her  husband,  was  made  a  Defendant),  and  that  Mr.  purchaser 
and  Mrs.  Mooney  had  notice  of  the  Plaintiff's  purchase.        ^^  ^^e^  ^ 

ment,  al- 
thonffh  the 
Zevm,  by  his  answer,  denied  that  the  agent  had  authority  purchaser  had 

to  contract ;  and  Mr.  and  Mrs.  Mooney,  by  their  answer,  ^^*?^^^^ 

denied  notice.  conveyance 

and  the 
plaintiff's 
On  the  points  of  agency  and  notice  there  was  a  conflict  agreement 

was  nnregis- 

of  evidence.     It  appeared  that  the  sale  to  Mrs.  Mooney  had  tered. 

been  completed  by  conveyance  dated  and  registered  28th 
October,  1865,  and  that  the  Plaintiff's  contract  had  never 
been  registered. 

Mr.  Holroyd  for  the  Plaintiff, — The  agent's  authority  Aryument 
has  been  clearly  proved,  and  was  not  revoked  until  after 
the  sale.  Zevm's  acts  also  amounted  to  a  ratification  of 
the  contract.  The  principal  question  is  as  to  notice,  and 
Mrs.  Mooney  had  express  notice  from  the  Plaintiff  and 
others  before  entering  into  the  contract  She  is  the 
substantial  Defendant,  and  was  acting  as  principal  in  res- 
pect of  her  separate  estate.  If  not  buying  in  her  own 
right,  she  must  be  taken  to  have  acted  as  her  husband's 
agent  in  the  matter,  and  notice  to  his  agent  will  bind  him. 


Argwnetii, 
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^^^^^^  Section  194  of  the  "  Beal  Property  Statute  "  does  not  touch 
VooKENsoHir  the  present  case.  Mrs.  Mooney  knowing  the  PlaintiflF's 
Zbven.  claim,  and  registering  to  defeat  it,  the  registration  is 
fraudulent,  and  therefore  inefficacious.  Registration 
under  the  English  Act  would  be  ineffectual  under  similar 
circumstances.  Le  Neve  v,  Le  Neve  (w).  The  words  con- 
ferring priority  under  our  Act  are  not  so  strong  as  those 
of  the  English  Act,  and  the  English  confers  a  more 
qualified  priority  than  the  Irish  Act.  Drew  u.  Earl  of 
Norhwry  (n).  Eyre  v.  Dolphin  (o), 

Mr.  J.  W,  Stephen  and  Mr.  Lawea  for  the  Defendants  Mr. 
and  Mrs.  Mooney. — The  evidence  clearly  shews  that  the 
authority  of  Arnold,  the  person  employed  to  sell  by  auc- 
tion, was  determined  before  the^  sale  by  private  contract. 
Although  registration  may  not  give  precedence  to  a  title 
acquired  in  land  after  express  notice  of  the  claim  of 
another,  yet  the  priority  obtained  by  registration  can  at 
least  be  used  to  determine  between  conflicting  claims, 
where  the  evidence  is  doubtful.  Although  Zeven  repu- 
diated the  contract  with  the  Plaintiff  three  days  after  it 
had  been  entered  into,  the  Plaintiff  omitted  to  register. 
This  omission  was  laches  facilitating  fraud.  There  is  no 
proof  of  notice  to  Mrs.  Mooney.  Vague  rumors  do  not 
amount  to  notice.  Notice  to  be  effectual  must  proceed 
from  a  person  interested  in  the  property.  SugdetCs  Vendors^ 
14th  edit.,  p.  755  ;  Bamhart  v,  OreensMelds  (p).  We  admit 
that  registration  would  have  been  of  no  avail,  if  express 
notice  had  been  distinctly  proved.  JoUond  v.  Stain- 
bridge  (q)^  WyaU  v.  BarweU  (r). 

The  Defendant  Zeven  did  not  appear. 

Mr.  Holroyd  in  reply.  Cur.  adv.  vuU. 

(m)  2  W.  &  T.  L.  C,  23.  (p)  9  Moo.  P.  C.  C,  18. 

(f»)  3  Jo.  &  La  To.,  267.  (?)   3  Ves.,  478. 

(o)  2  BaU  &  B.,  302.  (r)  19  Yes.,  436. 
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Mb.  Justice  Moleswobth  : —  ^®^' 

VOOESKBOHF 

This  is  a  suit  by  the  Plaintiflf  for  specific  performance        zevek 

of  an  agreement  made  bj  Mr.  Arnold,  auctioneer  and  land         

agent,  on  behalf  of  Mr,  Zeven,  to  sell  a  public-house  at  *^^ 

Epping  for  JBIOO  to  him.  Zeven  subsequently  (26th  Octo-  J^menii. 
ber,  1865j  entered  into  an  agreement  to  sell,  and  28th 
October  conveyed  the  same  premises  to  Mr.  and  Mrs. 
Mooney  for  JB180,  by  registered  deed.  This  purchase  was 
really  made  by  Mrs.  Mooney  with  some  money  which  her 
husband  allowed  her  to  treat  as  her  own,  and  she  was  the 
real  actor  in  the  affair. 

The  first  question  to  be  considered  is  the  authority  of 

Arnold  to  execute  the  agreement,  which  he  did  on  the  12th 

of  October,  1865.    Zeven  went,  accompanied  by  a  friend  of 

his,  Mr.  Ryan,  to  Amold\  on  the  27th  of  September,  and 

signed  a  written  authority  for  Arnold  to  sell  by  auction  or 

private  contract  within  two  months,  without  reserve;  if 

sold,  for  full  commission ;  if  withdrawn,  Arnold  to  have 

half  commission.     The   day   of  auction  was  fixed,   4th 

October.    There  is  some  not  material  discrepancy  between 

Zeven  and  Arnold  as  to  this  conversation  and  the  written 

agreement,  attributable  probably  to  mistake.     So  far  as 

'  affecting  credit,  Arnold  is  corroborated  by  Ryan  and  his 

own  clerk.  Sell,     This  was  an  authority  which  Zeven  had  a 

right  to  revoke,  and  thereby  subject  himself  to  half  com- 

!  mission.     The  sale  by  auction  was  attempted  4th  October. 

A  real  bid  was  made  for  Jgl45  for  the  house,  and  it  was  bid 

I  up  to  £185,  and  knocked  down  to  a  drunken  man,  who  was 

I  unable  to  pay  a  deposit  or  give  security,  so  that  the  sale 

I  was  ineffectual.     It  appears  that  an  auction  was  afterwards 

I  tried,  and  Arnold  stated  that  any  one  might  have  it  for 

I  iS160 ;  and,  after  a  delay,  the  Plaintiff,  Mr.  Vockensohn,  and 

I  two  others,  offered  that  sum,  but  Arnold  said  that,  as  there 

was  a  competition,  he  must  get  the  benefit  of  it  for  the 

seller,  and  gave  his  cards  to  all  the  offerers,  stating  that  he 


ZiTIK. 
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1866.  would  deal  with  them  at  his  Melhoume  office.  Zeven  was 
VocKSNsoHK  drunk  on  the  occasion,  and  it  does  not  appear  distinctly 
that  he  heard  this.  Zevm  appears  to  have  said  at  some 
time  on  the  day  in  question  that  the  property  should  not 
*'^^^'*'***^*  go  under  JB180  ;  and  Mrs.  Zevm  also  appears  to  have  stated 
to  Arnold  her  reluctance  to  a  sale  under  that  price ;  and  I 
believe,  according  to  her  evidence,  that  Ameld  sought  to 
induce  her  to  allow  his  acceptance  of  less,  ineffectually. 

The  evidence  which,  after  a  balance,  decides  me  in  saying 
that  Zevm  did  not  revoke  Arnold's  authority  to  sell  without 
reserve  before  his  departure,  is  his  own,  when  he  says 
that  he  went  to  AmoUVs  office  on  the  8th  or  9th  of  October, 
to  stop  the  sale,  but  not  meeting  him,  did  nothing.  Arnold 
hearing  no  more  from  Zevm,  and  finding  no  purchaser 
within  a  week,  being  near  Epping,  |met  the  Plaintiff,  and 
verbally  agreed  to  sell  him  the  house  for  Jgl60,  and  the 
Plaihtiff  coming  to  his  office  the  next  day,  the  12th,  signed 
and  completed  the  written  agreement,  giving  £20  cash, 
and  bills  for  the  balance  of  the  purchase  money  and  inte- 
rest. The  Plaintiff  on  the  ISth  saw  Zevm,  and  shewed 
him  his  agreement.  He  says  that  Zevm  at  first  said  '^  All 
right,"  but  ultimately  said  he  would  not  be  bound  by  the 
agreement.  They  seem  to  have  been,  at  all  events,  in 
dispute  upon  the  agreement  being  binding ;  and  the  Plain- 
tiff, who  had  paid  his  money  and  given  his  bills,  stated  his 
resolution  to  hold  to  his  bargain.  Zevm  was  also  informed 
of  the  sale  by  Arnold  by  a  letter,  at  once  written,  and 
without  previously  answering  it,  called,  according  to  my 
conclusion  upon  the  evidence,  first  about  15th  October, 
accompanied  by  Ryan,  and  then  about  20th  October,  accom- 
panied by  Mr.  Knight,  upon  Arnold,  and  upon  both  occa- 
sions wanted  to  get  £10,  part  of  the  deposit  on  account  of 
the  purchase-money,  which  Arnold  refused  until  the  trans- 
action was  completed.  Zevm  denies  that  he  had  more 
than  one  interview,  denying  that  on  which  he  was  accom. 
panied  by  Ryan;  but  he  is  contradicted  by  Arnold  and  his 
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clerk  and  Ryan,    I  believe,  however,  according  to  KmgMa         18^- 
evidence,  that  upon  the  20th  Zeven  objected  to  the  contract,   vockensohn 
and  that  Arnold  stated  that  he  would  probably  escape  it  by        jxtrv 

the  Plaintiff  being  unable  to  complete.     Knight  does  not         

say  that  upon  that  occasion  Zeven  alleged  that  the  autho-  •^S'»»««' 
rity  given  to  Arnold  had  been  revoked,  and  Zeven's  state- 
ment to  others  appears  to  have  been  that  no  private  sale 
was  ever  authorised.  On  the  whole,  though  with  some 
doubt,  I  have  come  to  the  conclusion  that  the  agreement  of 
the  12th  October  was  binding  upon  Zei>en. 

Passing  now  to  the  case  between  the  Plaintiff  and  Mrs. 
Mooney.  She  has  a  regularly  executed  and  duly  registered 
conveyance ;  but  I  hold  that,  according  to  the  law  of  this 
country,  as  well  as  that  of  Ireland  and  those  parts  of 
England  in  which  the  registration  system  has  been  adopted, 
a  purchaser,  with  distinct  notice  of  the  title  of  a  prior  pur- 
chaser, cannot  in  equity  gain  priority  by  registration. 
The  Plaintiff's  evidence  as  to  Mrs.  Mooney  having  had  such 
notice  is  as  follows : — That  on  the  17th  October  he  saw 
her  himself,  at  her  house ;  told  her  of  having  made  the 
purchase,  the  price,  &c. ;  said  that  ke  wanted  a  small  sum 
which  she  owed  him,  to  enable  him  to  complete,  which  she 
promised;  and  he  gives  a  detailed  conversation  of  her 
estimate  of  the  value  of  the  house,  congratulating  him  for 
his  boldness  in  purchasing,  and  promising  her  own  patronage 
of  his  business.  He  describes  his  next  meeting  her,  29th 
October  (the  day  after  she  had  procured  the  conveyance), 
.  and  her  paying  him  her  debt,  and  telling  him  that  she  was 
sorry  for  his  disappointment,  but  that  she  had  bought  the 
place  herself.  The  Plaintiff  left  her,  stating  his  determi- 
nation to  enforce  his  contract.  Another  witness  as 
to  notice,  Kreigel,  says  that  on  the  13th  of  October 
Mrs.  Mooney  at  her  house  told  him  that  the  Plaintiff 
had  purchased  the  house  for  J6160,  and  that  about  a 
week  after  that,  she  told  him  that  she  intended  to  pur- 
chase it  herself.     He  says  that  on  both  occasions  a  man 


0. 

Zeyen. 
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1866.  named  Mahony  was  present,  as  well  as  several  others, 
VocEENsoHN  including  Mrs.  Mooneyes  sons.  Kreigd  fell  into  a  mistake 
in  his  evidence,  saying  this  conversation  was  the  day 
after  the  auction,  which  I  think  was  ultimately  cleared  up 
Judgment.  Y)j  his  having  thought  that  the  Plaintiff  had  purchased  at 
the  auction,  and,  therefore,  having  fixed  a  wrong  day  for 
the  auction.  Mahony's  evidence  is  more  confused  as  to 
date,  and  somewhat  inconsistent  with  Kreigd*s  describing 
one  conversation,  in  which  Mrs.  Mooney  stated  her  informa- 
tion that  the  Plaintiff  had  purchased,  and  her  own  inten- 
tion to  purchase  notwithstanding.  Another  witness  as  to 
Mrs.  Mooney  having  had  notice,  is  a  policeman  named 
Johnson,  who  states  that,  on  or  about  the  21st  October,  he 
had  about  an  hour's  conversation  with  her ;  that  she  stated 
that  Plaintiff  had  an  agreement  for  the  house  for  Jgl60, 
but  that  it  was  not  binding,  as  Zeven  told  her  that  Arnold 
had  no  power  to  sell  by  private  contract,  that  Zeven  had 
then  gone  to  Melbourne  to  Arnold  to  set  the  sale  aside,  and 
that  she  intended  herself  to  offer  an  advance  of  £6  when 
he  returned.  She  mentioned  that  Plaintiff  had  been  with 
her  that  morning  for  money. 

Mrs.  Mooney,  as  a  witness  on  her  own  behalf,  contra- 
dicts these  four  witnesses  sweepingly.  One  of  her  sons, 
who  was  examined  on  her  behalf,  denies  having  heard 
such  conversation  as  deposed  to  by  Kreigel  and  Mahony, 
and  says  generally  he  never  heard  her  speak  of  the  Plain- 
tiff's purchase  until  after  her  own.  Mrs.  Mooney  states 
that  her  only  conversation  with  the  Plaintiff  shortly  before 
her  purchase  was  on  the  7tii,  8th,  or  9th  of  October,  when 
he  on  horseback  spoke  to  her  outside  her  house,  asking 
payment ;  and  that  she  then  inquired  of  him  about  his 
purchasing,  when  he  said  that  he  did  not  know  if  he  had 
bought  Zeven's  place,  and  discussed  its  value.  She  brings 
as  a  witness  to  corroborate  her  as  to  this,  a  servant  of  hers 
named  Condon,  who  recollects  Plaintiff  speaking  to  her 
from  horseback  about  the  11th  or  12th,  and  something 
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being  said  about  money,  and  Plaintiff  making  such  state-  ^^6* 

ments  about  buying  the  house  as  Mrs.  Mooney  asserts.  VocKsireoHir 

The  Plaintiff  was  not  asked  as  to  a  conversation  before  the  „  ^' 

17th,  and  might  quite  consistently  with  his  account  of  the  

transaction  have  had  such  a  conversation  as  Mrs.  Mooney  •^•^«^"**^' 
and  Condon  allege,  in  the  interval  between  the  auction  and 
his  purchase. 

On  the  whole,  upon  both  the  disputed  points,  I  think 
the  preponderance  of  evidence  so  decided  for  the  Plaintiff, 
that  I  should  not  be  warranted,  regarding  the  small  value 
of  the  property  in  dispute,  in  directing  an  issue,  but  decree 
for  the  Plaintiff  with  costs  against  Zeven  and  James  Mooney, 
I  collect  £rom  the  evidence  that  Mrs.  Mooney  has  paid  off 
the  mortgage  with  part  of  the  purchase-money,  but  the 
legal  estate  has  not  been  conveyed  to  her  or  her  husband. 

I  have  some  difficulty  about  the  form  of  the  decree,  but 
think  it  should  be  as  follows : — 


**  Declare  that  the  coniraet  of  the  12tli  of  October,  1865,  should  be         J)ecree, 

**  spedflcally  performed;  that  the  purchase  of  the  Defendants  Jameg  * 

'*  and  Caiherine  Mooney  is  void  as  against  the  Plaintiff;  and  that  the 
*•  Plaintiff,  paying  the  amount  of  the  bills  forming  the  balance  of  his 
**  purchase-money,  is  entitled  to  a  conveyance  of  the  premises  in  fee, 
*'  and  the  possesuon  thereof.  Order  the  Defendants  Zeven  and  Jamee 
**  Mooney  to  pay  the  Plaintiff  his  costs  of  this  suit.  Declare  that 
'<  Defendant  Zeven  is  primarily  liable  thereto,  and  that  the  Plaintiff 
**  has  a  lien  npon  the  balance  of  his  purchase  money  for  the  said  costs. 
**  Refer  it  to  the  Master  to  tax.  Declare  that  Plaintiff  is  at  liberty  to 
*'  ^PP^y  ^^  balance  of  his  purchase-money  in  payment  of  the  mortgage 
**  debt ;  but  that  the  Plaintiff,  being  paid  his  costs,  getting  possession  of 
**  his  bills  and  of  the  premises,  and  having  a  proper  conveyance  ^  the 
**  legal  estate,  and  the  premises  discharged  of  the  mortgage,  wiU  beeome 
<<  liable  to  pay  the  balance  of  his  purchase-money  to  Jamee  Mooney. 
"  Order  the  Defendants  to  execute  to  the  Plaintiff  a  conveyance  pur- 
**  suant  to  the  above  declarations,  to  be  settled  by  the  Master  in  case 
**  the  parties  differ.    Order,  if  necessazy,  an  injunction  to  put  Plaintiff 
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DALLIMORE  v.  THE  QUEEN. 

XN  the  year  1861  John  Henry  Chugh  and  John  WilUam 
Bogg  "were  in  occupation  of  a  run  in  the  colony  of  Victoria 
called  Lamplough,  which  they  held  under  pastoral  license. 
On  the  38th  of  January,  1861,  by  proclamation  under  the 
Land  Act  of  1860,  No.  117,  a  portion  of  the  Lamplough  run, 
estimated  to  contain  about  13,000  acres,  was  proclaimed  a 
gold-fields'  common.  On  the  10th  of  August,  1863,  Chough 
and  Bogg  wrote  to  the  President  of  the  Board  of  Land  and 
Works  representing  that  the  gold-fields  adjacent  to  Lam- 
plough were  deserted,  and  that  the  existing  common  was 
much  larger  than  necessary,  and  requesting  a  reduction  of 


1864. 

JIfay  18, 20,27. 

1865. 

March  8, 10. 

AprU  5. 

MagQ. 

1866. 
Mag  2,  8,  6. 

D^  C,  and  B. 
were  pastoral 
occupants  of 
the  Lam- 
plough run. 
Of  this  run 
18,000  acres 
were  pro- 
claimed a 

common  under  at  least  10,000  acres,  for  which  they,  as  licensees,  would 
the  Land  Act  .       ,  _  ,      ^  ^       ,  -»       ^ 

No.  117.    The  make  the  usual  payments  to  the  Crown.     On  the  26th  of 

whole  of  this     October,  1863,  by  proclamation    under   the 
common  was  '      ^    r 

abolished 

under  the 

"  Land  Act 

1862,"  and  a 

new  common 

of  3,000  acres,  portion  of  the  18,000  acres,  was  proclaimed.    2>.,  C,  and  3  claimed  to 

resume  occupation  of  the  10,000  acres  under  their  pastoral  license.     This  right  was 

denied,  and  the  10,000  acres  were  sold  as  new  runs.    D.,  C.,-  and  J?,  refused  to  giye  up 

possession,  and  an  action  of  ejectment  was  brought  against  them  by  the  Crown.    They 

then  filed  a  petition  under  Act  No.  49,  seeking  to  restrain  the  action,  to  obtain  specific 

performance  of  an  alleged  agreement  made  with  them  by  the  Crown  for  a  fourteen 

years'  lease  of  Lamplough,  with  covenant  for  renewal  under  the  Orders  in  Coimcil ; 

and  in  the  alternative  to  have  it  declared  that  they  were  entitled  to  an  annual  license  of 

Lamplough,  including  the  10,000  acres,  up  to  1870,  under  the  *'Land  Act  1862." 

Held,  per  MoUsworth,  J.,  that  the  petitioners  had  no  rights  l^ally  enforceable 
under  the  Orders  in  Council,  inasmuch  as  the  Crown  was  not  bound  by  promises  as  to 
Crown  lands,  of  the  Queen  herself  or  any  of  her  officers,  though  acted  upon  or  partly 
performed,  but  only  by  grants  under  seal,  or  conveyances  exactly  conformable  to  Acts 
of  P&rliament  aufhorising  them;  but  tha^  as  following  a  supposed  decision  between  the 
same  parties  at  law*  the  petitioners  were  entitled  to  the  alternative  relief  prayed. 

Held,  on  appeal,  that,  conceding  the  existence  of  a  contract  with  the  Crown,  which 
could  be  enforced  in  Equity,  the  petitioners  had  so  reoogmsed  the  "  La»d  Act  1862," 
and  availed  themselves  of  advantages  under  it,  that  they  could  not  be  permitted  wholly 
to  reject  that  enactment,  and  claim  all  the  benefits  to  be  had  by  leases  under  the  Orders 
in  Council  repealed  by  that  Act  i  and  that  the  remedy,  if  any,  was  at  Law :  and  as  to 
the  alternative  relief  given  below,  that  the  decree  arose  from  a  misapprehension  of  the 
decision  at  law,  and  ought  not  to  stand. 


'Land  Act 

1863,"  the  original  common  was  abolished,  and  a  portion 
of  it,  consisting  of  about  3,000  acres,  proclaimed  a  new 
common,  leaving  10,000  acres  of  the  original  common 


Semble. — A  single  judge  in  equity  is  not  bound  by  a  decision  of  the  Court  m  banco 
on  a  matter  of  law. 
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nnder  the  operation  of  the  abolition.      On  the  Slst  of        ^®^ 
December,  1868,  the  Board  of  Land  and  Works,  purporting    Dallimobb 
to  act  in  pursuance  of  the  98th  section  of  the  "  Land  Act    t^^^  QuiEir. 
1862,"  put  up  these  10,000  acres  for  sale  by  auction,  in 
two  lots,  as  unoccupied  runs.     One  called  Lamplough 
A  was  purchased  hj  Ambrose  Bowles;   the  other,  called 
Lamplough  B,  was  purchased  by  Damd  Noonan.    Chough 
and  Boggy  who  had  previously  asserted  their  right  to  the 
10,000  acres,  as  having,  upon  the  abolition  of  the  common, 
reverted  to  them  under  their  license,  protested  against 
the  sale,  continued  in  occupation,  and  refused  to  give  up 
possession  after  the  sale.    Li  consequence  of  this  refusal, 
the  Crown  brought  an   action   of  ejectment  to   recover 
possession,  the  proceedings  in  which  are  reported  ante 
Vol.  I,  Law  163. 


A  petition  under  the  Act  No.  49,  was  then  filed  by  Clough 
and  Bogg,  and  by  Frederick  William  Dallimore  (to  whom 
they  had  sold  Lamplough  in  March,  1863,  retaining  the 
licenses  in  their  own  names  as  mortgagees),  seeking  to 
restrain  the  prosecution  of  the  action  at  law,  to  obtain  a 
license  of  Lamplough,  including  the  10,000  acres  in  dis- 
pute, and  to  have  it  declared  that  they  were  entitled  to  an 
issue  of  such  license  up  to  the  year  1870,  under  the  pro- 
visions of  the  "  Land  Act  1863." 

This  petition  first  came  before  the  Court,  on  a  motion    May  18, 20. 
on  notice,  for  an  injunction. 


Mr.  Bunny  and  «7.  W*  Stephen,  for  the  Petitioners,  in 
support  of  the  motion,  cited  Oibson  v.  Ingle  (5),  NeWiorpe  v. 
Rolgate  (t),  Viscount  Canterbury  v.  The  Attomey-Oeneral  (v), 
Bac.  Abr.  Tit,  Leases,  K.U.,  Tritton  v.  Foote  {w),  Bateman  v. 
Murray  (x),  and  In  re  Clow  (y). 


(«)  6Haro,112. 
(0  lCoU.,208. 
(e)  1  PhiU  324. 


(w)  2  Bro.,  C.  C,  636. 
(a?)  5  Bro.,  P.  C,  20. 
M  1  Wy.&W..  Law45. 

c  2 
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1864.  Mr.  Moore,    for  the    Crown,  eotOrii,    cited  F%Hham  v. 

Daujmobb    McCarthy  (z).  Wood  v.  Leadbeater  (a),  and  the  "  Land  Act 

Arsfument.         ^^^  Bunny,  in  reply,  referred  to    Hawkes  v.  Eastern 
CaunUss  By.  Coy.  {b\  and  Parker  v.  Smith  (c). 

Cur.  adv.  wdL 


May  27. 
Judgment, 


Mb.  Justice  Molesworth: — 

The  Plaintiffs  Clough  and  Boyg  were  up  to  1861  holders 
of  a  squatting  station  bj  Grown  license.  The  Plaintiff 
DaUimore  is  their  vendee,  owing  them  a  balance  of  pur- 
chase-money. A  considerable  portion — 18,000  acres — of 
the  station  was,  in  1861,  proclaimed,  under  the  Act  No. 
117,  sec.  71,  as  a  gold-fields'  common.  Afterwards,  June 
18,  the  Act  No.  145  ("  Land  Act  1862  ")  was  passed,  and 
the  Government,  finding  that  10,000  of  the  18,000  acres 
were  not  wanted  for  commonage,  proceeded  under  section 
77  to  withdraw  these  10,000  acres  from  commonage,  and 
then  proceeded  to  sell  them  by  auction  under  No.  145, 
section  98,  as  for  pastoral  purposes.  The  Plaintiffs  pro- 
tested against  this,  and  now  proceed  by  petition  under 
No.  49  to  restrain  the  Grown  from  ejecting  them  firom 
these  10,000  acres.  Upon  the  argument  of  the  motion 
for  an  injunction,  I  have  had  discussion  as  to  the  rights 
of  squatters  generally  to  renewals  of  licenses  under  No. 
145,  sec.  80,  and  as  to  the  liability  of  the  Grown  to  be 
sued  under  No.  49  (which  is  limited  to  cases  arising  upon 
contracts),  for  the  enforcement  of  the  Plaintiffs'  rights. 
Upon  these  points  I  express  no  opinion,  but  shall  deal 
with  this  case  only  upon  a  point  in  some  respects  similar 


(x)  1  H.  L.  Cm.,  703. 
(a)  13  M.  &  W.,  838. 


(6)  1  De  G.  Mac.  &  G.,  787. 
(c)   1  CoU.,  608. 
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to  one  raised  in  the  matter  of  Clow,  under  No.  117,  sec.  78,       y^^^ 
and  left  undecided  by  it  Daxximobb 


The  Petitioners  contend  that  a  portion  of  a  squatting 
station  conyerted  into  a  common  under  No.  117,  sec.  71, 
was  not  altogether  taken  from  the  operation  of  the 
squatter's  license,  but  that  the  squatter  retained  an  in- 
terest subject  to  the  commonage  which  revived  on  the 
withdrawal  of  the  commonage.  The  squatter's  license 
created  a  legal  tenancy  at  will  to  the  Crown,  all  right  to 
which,  equitable  and  legal,  was  subject  to  be  determined 
on  the  principle  of  the  Orders  in  Council  of  1847,  for  pur- 
poses of  public  convenience,  utility,  or  enjoyment.  This 
Act  No.  117  enabled  the  Crown  to  create  commons  of 
several  classes  for  the  convenience  of  the  population  of 
particular  gold-fields,  holding  miners'  rights,  business  and 
carriers'  licenses,  and  other  residents.  It  provided,  sec. 
72,  for  the  adjustment  of  the  relative  numbers  of  beasts 
depasturing  which  might  be  put  on  the  common  by  the 
several  commoners,  but  contained  no  provision  whatever 
for  determining  or  limiting  the  numbers  which  anybody 
else  might  put  on,  so  as  to  protect  the  commoners  from 
surcharge.  I  therefore  think  it  contemplated  no  other 
beasts  than  those  of  commoners  being  admitted.  Practi- 
cally, if  the  squatters  as  licensees  retained  a  depasturing 
power  thus  unlimited,  they  might  by  merely  concentrating 
their  beasts  upon  the  so-called  common,  render  the  privi- 
lege of  the  commoners  nearly  illusory.  If  we  suppose  the 
rights  of  the  squatter  to  totally  give  way  to  the  common- 
age, it  is  not  easy  to  suppose  that  a  tenancy  at  will  for 
mere  pastoral  purposes  could  be  suspended  and  then 
revive.  The  withdrawal  of  commons  was  not  at  all  pro- 
vided for  in  No.  117.  For  this  reason  I  think  that  the 
proclamation  of  commons  under  No.  117,  sec.  71,  com- 
pletely determined  the  Petitioners'  rights  as  to  13,000 
acres,  and  that  they  have  no  title  as  to  them  for  the  Act 
No.  145  to  operate  upon,  and  have  now  no  title  to  be 
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recognised  in  law  or  equity  against  the  Crown.  It  appeanr 
a  hard  case  that  the  Petitioners  should  be  deprived  of  so 
much  of  their  station  for  a  supposed  public  want,  that 
such  want  should  be  found  unreal  as  to  the  10,000  acres, 
and  that  they  should  be  sold  to  be  used  in  the  same  way 
as  the  Petitioners  had  used  them ;  but  I  do  not  feel 
myself  empowered  to  protect  from  this  hardship.  I  shall 
therefore  refuse  the  injunction.  Let  the  costs  of  the 
motion  be  costs  in  the  cause. 


After  the  refusal  of  this  injunction,  the  Suppliants 
amended  their  petition.  The  amended  petition  was  dated 
the  drd  of  August,  1864,  and  its  statements  and  prayer 
were  shortly  as  follows : — 

**  That  for  a  great  iramber  of  yean  previouB  to  the  Irt  of  July,  1851, 
the  Governor  of  New  South  Wales,  and  since  the  last-mentioned  period 
np  to  the  present  time,  the  Governor  of  Victoria,  has  been  aocnstomed 
to  iasne  to  divers  persons  annual  licenses,  in  writing,  signed  by  the  said 
Governor,  for  the  occupation  for  pastoral  purposes  of  the  waste  or  nnoc- 
cnpied  lands  of  the  Crown ;  and  the  occupation  of  the  said  lands  was, 
subject  to  certain  conditions  for  payment  of  rent  and  of  fbrfeiture  and 
right  to  renewal,  according  to  certain  Orders  in  Council,  dated  the  dth 
day  of  March,  1847." 

The  petition  then  set  out  the  Act  9  and  10  Vic,  cap.ciy., 
authorising  leases  under  rules  and  regulations  to  be  con- 
tained in  Orders  in  Council,  and  the  Orders  in  Council 
containing  such  rules  and  regulations,  and  proceeded  as 
follows : — 


"That  the  sud  Orders  in  Council  were  duly  promulgated  in  the 
month  of  October,  1847,  and,  within  six  months  of  such  promulgation, 
the  then  licensee  of  the  run  hereinafter  mentioned  and  called  the 
Lamplough  Run  applied  for  a  lease  thereof,  and  such  application  was 
duly  accepted  by  the  then  Governor  of  the  said  colony,  and  was  pub- 
lished in  the  '  Chvemment  Gazette,'  and  the  boundaries  of  the  said  run 
wepe  duly  defined.  That  Her  Majesty  from  time  to  time,  through  the 
Governor  for  the  time  being  of  the  then  colony  of  New  South  Wales, 
has,  by  divers  Acts  of  Council  and  public  notices  in  the  *  Chvemmeni 
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OaxetU*  of  the  said  colony,  recognised  the  applioations  for  leases 
under  the  sud  Orders  in  Conncil  as  contracts  or  engagements  on  hehalf 
of  Her  Majesty  with  the  respoctiye  applicants,  entitling  them  or  giying 
them  the  right  to  demand  leases  for  the  period  of  fourteen  years, 
and  to  a  renewal  of  the  same  according  to  the  said  Orders  in  Council. 
That  the  '  ConHUttiion  Act*  provided  that  nothing  therein  con- 
tained should  preyent,  or  he  construed  to  prevent,  .the  fulfilment  of  any 
contract,  promise,  or  engagement  made  hy  or  on  behalf  of  Her  Majesty 
with  respect  to  any  lands  situate  within  the  colony  in  any  cases  where 
•nch  contract,  promise,  or  engagement  should  have  been  lawfully  made 
before  the  time  at  which  the  said  Act  should  take  effect  within  the  said 
colony. 


186k 
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**  That  under  and  by  virtue  of  the  hereinbefore  mentioned  Orders  in 
Council  and  Acts  of  Parliament,  and  in  pursuance  of  the  said  contract 
or  engagements,  licenses  were  issued  to  various  applicants  fat  lands  in 
the  said  colony,  and  such  licenses  were  renewed  annually  to  the  persons 
for  the  time  being  occupying  the  said  lands,  unless  the  same  had  been 
forfeited,  or  unless  the  said  lands  or  any  part  thereof  were  required  for 
any  of  the  purposes  reserved  and  mentioned  in  the  said  Orders  in 
CounciL" 


The  petition  then  set  out  section  80  of  the  **  Land  Act 
1863/'  under  which  pastoral  licenses  are  issued,  and 
proceeded : — 


**  That  for  many  years  certain  waste  lands  of  the  Crown,  situate  in 
Victoria,  and  known  as  the  Lamplough  Bdn  or  Station,  of  which  the 
10,000  acres  hereinafter  mentioned,  and  called  Lamplough  A  and  B, 
formed  part,  have  been  held  and  occupied  for  pastoral  purposes  by 
divers  persons,  and  since  the  year  —  by  your  Suppliants,  J.  H,  CUmgh 
and  J,  W,  Bogg,  under  and  by  virtue  of  licenses  issued  and  renewed 
from  time  to  time  by  the  Oovemor  for  the  time  being  of  the  said  colony, 
in  compliance  with  the  application  hereinbefore  mentioned,  and  in  pur- 
suance of  the  siud  Orders  in  Council  That  about  the  year  1861,  your 
Supplitmts,  J.  ff.  dough  and  J.  W,  Bogg,  were  still  the  licensed  occu- 
piers for  pastoral  purposes  of  the  said  run  or  station,  and  of  the  10,000 
acres,  part  thereof  hereinafter  mentioned  and  called  Lamplough  A  and 
B.  That  in  or  about  the  month  of  June,  1861,  a  portion  of  the  said  run, 
and  comprising  18,000  acres  or  thereabouts,  was  under  and  by  virtue  of 
the  powers  supposed  to  be  given  by  the  Act  2A  Vic,,  No.  117»  publicly 
proclaimed  by  the  Oovemor  in  Coundl  of  the  said  colony  as  a  gold- 
fields'  commoD,  and  the  same  portion  accordingly  became  liable  (^  at 
all)  to  be  used  as  such  common  only,  and  for  the  purposes  of  such 
common  only  Qi  at  all),  was  withdrawn  from  the  occupation  of  the 
then  occnpiers  of  the  sud  Lamplough  run.  That  about  the  month  of 
March,  1863,  your  Suppliants,  J,  K,  Chugh  and  J.  W,  Bogg,  con- 
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1864,  ^  tracted  to  wll  to  your  Suppliant,  F.  W.  Dallimore,  for  a  large 
ram  of  money,  the  said  nm  or  station  together  with  the  said  license 
for  occupation,  and  all  the  rights  and  privileges  attached  thereto,  and 
Thb  Qusxf.  thereupon  the  said  F.  IF.  DdlUmore  paid  a  portion  of  soch  money, 
leaving  the  license  then  existing  nntransferred  as  secority  for  the 
balance  of  the  pmvhase  money,  and  yonr  Snppliant,  J*.  W,  JDaUimare, 
then  entered  into  possession  of  the  said  run,  and  occupied  the  same  for 
pastoral  purposes,  under  and  by  virtue  of  the  said  license,  and  in  the 
confidence  that  such  license  would  be  renewed  according  to  the  terms 
of  the  said  Orders  in  Council,  unless  the  said  run  or  any  part  thereof 
might  be  required  for  the  public  purposes  in  the  said  Orders  mentioned, 
or  purposes  other  than  pastoral  purposes,  and  the  rent  or  assessment 
fees  payable  in  respect  of  such  occupation  have  been  paid  to  your 
Mi^esty's  local  Government  up  to  the  present  time,  in  respect  of  the 
said  run  or  station  called  Lamplouglu 


"  That  shortly  after  your  Suppliant,  F.  W,  DaUimore,  took  such  pos- 
session as  aforesaid,  the  Board  of  Land  and  Works,  representing  Her 
ICajesty's  local  Government  of  the  said  colony,  by  virtue  of  the  powers 
given  by  the  77th  section  of  the  sud  'Land  Ad  1862,'  and  in  conse- 
quence of  representations  made  to  them  by  your  Suppliant,  F.  W.  Dal- 
Umore,  and  finding  that  the  said  procbumed  gold-fields'  common  was 
greater  than  was  sufficient  for  the  requirements  of  the  said  section, 
reduced  or  diminished  the  said  proclaimed  common  by  10,000  acres>  and 
at  the  same  time  the  then  President  of  the  said  Board  of  Land  and 
Works  promised  that  if  the  said  10,000  acres  were  not  required  for  the 
purposes  of  commonage  they  should  revert  to  your  said  Suppliant  as 
part  of  the  said  run ;  but  shortly  after  rach  promise,  and  in  breach 
thereof,  the  said  Board  declared  their  intention  to  sell  the  said  10,000 
acres,  under  the  name  of  the  Lamplough  Runs  A  and  B,  and  to  be 
occupied  for  pastoral  purposes,  to  the  highest  bidder  therefor.  That 
on  the  Slst  day  of  December,  1863,  the  said  part  or  portion  of  the 
said  ixm  called  Lamplough  A  and  B,  and  which  had  b^n  so  taken 
from  the  said  proclaimed  common,  was  put  up  to  sale  by  auction 
as  unoccupied  runs. 


"  That  your  Suppliants,  by  letters  and  otherwise,  disputed  the  right 
of  the  said  Board  to  sell  or  dispose  of  the  said  portion  of  the  Lamplough 
Run,  except  for  purposes  other  than  pastoral,  and  daimed  to  be  entitled 
to  so  much  of  the  sud  land  as  was  proclaimed  as  gold-fields'  common 
and  afterwards  reduced  and  diminished,  and  your  Suppliant,  F.  W,  JkU- 
Umore,  on  behalf  of  himself  and  the  other  Suppliants,  has  taken  posses- 
sion of  rach  last-mentioned  portion,  and  is  now  in  the  occupation 
thereof,  and  has  paid  or  is  ready  and  willing  to  pay  the  rent  or  assess- 
ment fees  for  the  same  to  Her  Majesty's  local  Government.  That  yonr 
Suppliants  have  also  applied  to  the  said  Board  to  issue  or  renew  the 
license  for  occupation  of  the  said  Lamplough  run  for  the  present  year, 
which  the  said  Board  has  refused  to  grant  or  issue. 
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"That  hj  Tirtae  of  the  said  Orders  in  Coondl,  Acts  of  Ftoliament, 
payment  of  rent  and  oocupation,  and  renewal  of  the  lioenses  from  time 
to  time^  a  contract  or  engag^ement  was  entered  into  on  behalf  of  Her 
Majesty  with  the  several  persons  who  for  the  time  being  have  been  the 
licensed  ooenpiers  of  the  said  Lamplongh  Rnn,  and  snch  contract  and 
engagement  was  lawfully  made  and  in  existence  at  the  time  of  the  pro- 
mnlgation  of  the  said  Act  establishing  a  constitution  for  Yictoria,  and 
has  been  recognised  and  admitted  in  the  manner  herunbefore  men- 
tioned and  partly  performed.  That  the  Legislature  of  the  said  oolony 
coald  not  ^ve  authority  to  withdraw  from  such  run  any  portion 
thereof,  or  to  revoke  the  license  of  the  said  run  to  that  ext«it,  except 
for  any  of  the  purposes  mentioned  in  such  Orders  in  Coimcil ;  and  the 
Board  of  Land  and  Works  had  no  right  to  proclaim  as  a  gold-fields' 
common  the  18,000  acres  hereinbefore  mentioned,  or  to  revoke  the  said 
license  to  that  extent,  if  such  license  is  thereby  revoked,  or  to  soil  the 
same  to  be  occupied  for  pastoral  purposes. 
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"  That  your  Suppliants,  J.  ff.  CUmgh  and  J,  W,  Bogg,  were  in  occu- 
pation of  the  said  run  at  the  time  of  the  passing  of  the  '  Land  Act 
1862 ;'  and  such  Act  fbrther  recognises  and  preserves,  on  the  part  of 
tbe  Colonial  Legislature,  the  contracts  and  engagements  entered  into  on 
behalf  of  Her  M^esty  with  licensed  occupiers  of  runs ;  and  your  Sup- 
pliants, J.  H,  Claugh  and  J,  W,  Bogg,  are  entitled  to  the  benefit  of 
the  sidd  contract  so  entered  into  on  behalf  of  Her  Majesty  with  the 
original  applicant,  and  have  a  right  to  demand  a  lease  and  a  renewal 
thereof  for  the  said  Lamplongh  run,  for  such  term  as  may  be  regulated 
by  law ;  and  your  said  Suppliants  contend  that  such  contract  has  been 
partly  performed  on  behalf  of  both  parties  to  the  said  contract,  and 
your  Suppliant,  F,  W.  DalUmare,  is  interested  in  having  such  contract 
foUy  performed. 

"  That,  in  breach  and  violation  of  such  contract,  the  said  Board  of 
Land  and  Works,  in  the  name  of  Her  Miyesty,  have  commenced  an 
action,  by  serving  a  writ  in  <gectment  in  the  Supreme  Court  of  the  said 
coLcnj,  dated  the  ISth  day  of  April  last»  against  your  Suppliant,  F,  W. 
DaUimore,  as  the  occupier  of  the  said  run  on  behalf  of  himself  and  the 
other  Suppliants,  for  the  purpose  of  recovering  possession  of  that  por- 
tion of  the  said  Lamplongh  run  called  as  Lamplongh  A  and  B  as  afore- 
said ;  and  your  Suppliants,  J,  S,  Clough  and  J,  W,  Bogg,  have  been 
let  in  to  defend  such  action. 


"  Tour  Suppliants,  Jl  jff".  Clough  and  J,  W.  Bogg  claim,  by  virtue  of 
the  aaid  contract  so  entered  into  in  manner  aforesaid,  to  be  entitled  to 
occupy  and  possess,  by  themselves  or  by  means  of  the  Suppliant, 
F,  W.  DaUimore,  the  said  Lamplongh  rxm  and  all  the  waste  lands  of 
the  Crown  as  they  have  heretofore  formed  the  sud  run  or  part  thereof, 
and  which  have  been  heretofore  occupied,  by  virtue  of  the  licenses  from 
time  to  time  granted  to  the  occupiers  thereof,  for  pastoral  purposes. 
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except  rach  parts  as  may  have  been  reqtiired  hy  the  said  Board  for  the 
purposes  other  than  pastoral  purposes  mentioned  in  the  said  '  Land 
Act  1862/  or  which  may  now  form  part  of  a  gold-fields  or  other  com- 
mon ;  and  your  Suppliants  daim  to  be  entitled  to  demand  a  lease  of 
such  mn  for  fourteen  years  irom  the  date  of  the  application  herein- 
before mentioned,  and  a  renewal  of  such  lease,  or  to  receive  from  time 
to  time  a  renewed  annual  license  for  the  same  run,  or  so  much  thereof 
as  shall  not  for  the  time  being  be  required  for  the  public  purposes  men- 
tioned in  the  said  Orders  in  Council,  for  such  period  as  by  the  said 
Orden  or  the  said  'Zand  Act  1862'  they  are  entitled  to. 

*'  That  the  said  Board  ought  to  be  restrained  by  izjunction  from  pro- 
ceeding with  their  said  action  or  issuing  execution  thereunder;  and 
your  SuppUants  seek  to  have  it  declared  that  they  are  entitled  to  the 
uninterrupted  possession  and  occupation  of  the  said  Lamplough  Bun, 
including  the  portion  alleged  to  be  sold,  called  Lamplough  A  and  B ; 
and  that  a  proper  lease  or  license  for  pastoral  occupation  ought  to  be 
issued  to  them,  as  the  same  has  been  done  in  previous  years  to  the 
occupiers  for  the  time  being  of  the  said  run ;  and  that  the  said  contract 
to  grant  and  renew  such  lease  or  licenses  ought  to  be  specifically 
performed  on  behalf  of  Her  said  Mi^esty  by  the  said  Board." 

The  answer  of  the  Attorney-General  admitted  most  of 
the  alleged  facts,  but  denied  the  Suppliants'  right  to  the 
area,  proclaimed  as  a  common,  and  to  yearly  renewals  of 
any  license,  and  submitted  that  their  claim  was  not  within 
the  Act  No.  47. 


The  evidence  in  the  suit  was  principally  formal,  sup- 
porting the  statements  in  the  petition.  The  admis- 
sions set  out  the  cJhain  of  title  to  the  license  of  Lam- 
plough connecting  the  present  Petitioners  with  the  original 
applicant  for  a  lease  on  the  first  promulgation  of  the 
Orders  in  Council.  It  appeared  that  there  had  been  no 
special  delay  in  granting  the  license  for  Lamplough.  It 
also  appeared  that  in  ascertaining  the  assessment  and 
rent  to  be  paid  for  Lamplough,  the  10,000  acres — Lam- 
plough A  and  B — ^hadbeen  excluded  in  estimating  its 
grazing  capabilities,  and  rent  had  neither  been  asked  or 
paid  in  respect  of  them. 
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•    The  petition  now  came  on  to  be  heard.  186^- 

Dallimobi 
Mr.  Bunnyy  Mr.  J.  W.  Stephen,  and  Mr.  Webb  for  the    ^^^  qVeek 

Suppliants. — The  Petitioners*  rights  are  derived  from  Mr.         

Stodhart,  who,  in  March,  1847,  being  in  occupation  of  ^^  '  ' 
Lamplough,  applied  for  a  lease  of  that  run  under  the  Argument. 
Orders  in  Council,  then  recently  promulgated.  The  right 
which  he  asserted  was  conferred  by  Statute ;  he  performed 
all  conditions  on  his  part  which  were  necessary  to  its 
enforcement ;  and  it  has  never  been  denied,  but  was  on  the 
contrary  repeatedly  recognised  in  a  series  of  proclamations. 
These  proclamations  excused  the  delay  which  had  arisen, 
and  treated  all  applicants  as  entitled  to  the  leases  they 
had  sought  So  careful  was  the  Crown  to  preserve  intact 
the  rights  which  had  been  acquired  by  intending  lessees, 
that  by  an  Order  in  Council  of  the  18th  October,  1854  (d), 
while  authorising  the  insertion  of  a  covenant  as  to  rent  of 
future  pastoral  leases,  it  was  provided  that  no  such  provi- 
sion should  be  inserted  in  any  lease  executed  "  or  pro- 
"  mised  "  before  that  Order  in  Council  without  the  written 
consent  of  the  person  holding  "  or  entitled  "  to  such  lease. 
The  terms  of  the  contract  which  was  entered  into  between 
the  licensee  and  the  Crown  are  to  be  found  in  the  Orders 
in  Council.  The  term  being  for  not  more  than  fourteen 
years,  the  parties  must  be  deemed  to  have  contracted  for  a 
fourteen  years'  lease,  as  fourteen  years  was  the  only  term 
specifically  mentioned.  As  one  of  the  covenants  of  the  lease 
should  have  been  for  renewal,  and  equij;y  treats  that  as 
done  which  ought  to  have  been  done,  the  Petitioners 
should  now  be  regarded  as  lessees  upon  the  conditions 
stated  in  the  Orders  in  Council  The  contract  was  in  the 
nature  of  an  offer  accepted.  If  there  be  any  ambiguity  as 
to  the  terms  of  the  lease  a  reference  to  the  Master  may  be 
directed.  The  agreement,  if  not  originally  sufficient 
within  the  Statute  of  Frauds,  has  been  partly  performed 
on  both  sides,  and  would  be  enforced  by  the  Court. 
((Q  Ad.,  648. 
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1865. 

DaUiIHOBB 
V. 

The  Queek. 
Arffumeni. 


We  have  so  far  urged  the  Petitioners'  claims  as  originating 
in  the  Act  9  &  10  Vic.,  cap.  civ.,  and  the  Orders  in  Council 
made  under  it  irrespective  of  difficulties  created  by  subse- 
quent legislation  in  contravention  of  those  claims.  The 
only  Act  which  purports  in  any  way  to  interfere  with  the 
rights  of  the  equitable  lessees  is  the  "  Lcmd  Act  1802 ;" 
All  other  Land  Acts  contained  saving  words  protecting 
existing  interests.  We  do  not  deny  that  the  "  Land  Act 
1863  "  afifects  to  determine  the  rights  of  pastoral  tenants 
to  leases  under  the  Orders  in  Council,  and  to  substitute  a 
yearly  license ;  but  we  contend  that  the  Act  was  %dtra  vires 
and  inoperative,  so  far  as  it  violated  any  antecedent  pro- 
mise or  engagement  of  the  Crown  ;  and  particularly  the 
promise  and  engagement  to  the  licensee  of  Lamplough,  to 
give  the  lease  which  the  Petitioners  now  seek.  The  Act 
is  made  under  power  to  deal  with  Crown  lands  conferred 
by  the  " ConsUtutUm  Act"  Such  power  is  limited  by  the 
important  qualification  "  That  nothing  therein  contained 
"  shall  prevent  or  be  construed  to  prevent  the  fulfilment 
*'  of  any  promise  or  engagement  made  by  or  on  behalf  of 
"  Her  Majesty  with  respect  to  any  land  in  any  case  where 
"  such  contract,  promise,  or  engagement  had  been  lawfully 
*'  made  before  the  time  at  which  the  Act  takes  effect." 
The  legislature  of  the  colony  has  therefore  exceeded  its 
powers  in  attempting  to  break  promises  and  contracts 
already  made  on  behalf  of  Her  Majesty ;  and  has  legis- 
lated on  a  matter  with  which  it  was  incompetent  for  them 
to  deal.  The  Cpurt  will  examine  the  validity  of  a  colonial 
enactment,  and  determine  whether  or  not  its  provisions 
are  beyond  the  scope  of  the  powers  conferred  by  the 
Imperial  Act  on  the  Colonial  Legislature.  We  therefore 
submit  that  the  only  Act  which  purported  to  deprive  the 
petitioners  of  their  rights  was  tdtra  vires,  and  that  assum- 
ing those  rights  to  have  existed  at  the  time  when  the 
"  Constitution  Act "  was  passed,  they  cannot  as  matter  of 
law  have  been  destroyed  by  legislation,  and  they  have  not 
as  matter  of  fact  been  in  any  way  abandoned  or  released 
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bj  the  Petitioners  or  those  through  whom  thej  claim.  As 
to  the  3,000  acres  proclaimed,  and  still  continuing  to  be, 
a  common,  the  proclamation  was  invalid,  as  the  sections 
of  the  Acts  authorising  such  proclamations  were  vltra  vires 
for  the  reasons  already  stated.  Although  the  Orders  in 
Council  permitted  resumption  by  the  Grown  for  certain 
stated  public  purposes,  the  public  purposes  contemplated 
were  those  intended  to  benefit  the  people  at  large ;  not 
any  small  section  of  the  people  who  were  to  hold  indiyi- 
daal  and  exdusive  rights  as  commoners  by  virtue  of  resi* 
dence  in  a  particular  locality.    Fentan  v.  Skinner  (e). 


1866. 
Dallimobs 

V, 

THsQinssir. 
ArffumetU. 


The  following  authorities  were  referred  to.  As  to  the 
provisions  of  the  leases  and  right  of  renewal : — Mundy  v. 
JoUffe  (/),  Price  v.  AssheUm  (ff),  LdJUe  v.  Legh  {Ji\  PlaU  on 
Leaseiy  706 ;  Clinan  v.  Cooke  (j).  As  to  legislation  being 
ultra  vires — Fenton  v.  Hampton  (k),  Kenny  v.  Chapman  (Q, 
DiU  V.  Mvrphy  (m).  Bank  of  Australasia  v.  Nias  (n).  As  to 
the  contract  being  enforceable  against  the  Grown — Squire 
V.  CmnpbdL  (o),  Clayton  v.  The  Attorney-General  (;?),  Lord  v. 
Commiesumers  of  the  City  of  Sydney  {q)y  La  Tour  v.  The 
AUomey-General  (r). 


Mr.  Moore,  Mr.  BUUng,  and  Mr.  A'BeckeU  for  the 
Respondent. — ^The  Act  0  and  10  Vic.  and  Orders  in 
Ck>uncil  framed  under  it  amount  to  no  more  than  a 
leasing  power;  the  exercise  of  that  power  was  discre- 
tionary. The  non-exercise  might  have  been  improper, 
and  the  impropriety  admitted  by  excuses  to  those  who 
were  intended  to  benefit  by  the  Act ;  nevertheless,  until 
they  obtained  leases  they  had  no  rights  at  law  or  in  equity. 


(e)  1  Wy.  &  W.  Law  66. 
(f)9Jj.  J.,  N.S.,  Chy.,  96. 
(^)  1  T.  &  C,  82. 
(A)  8  D.  G.  &  J.,  204. 
05  1  Seh.  &  Lef.,  22. 
{i)  llMoo.P.C.G.,847. 
(0  1  Wy.  &  W,  Law  93. 


(m)  1  Wy.  &  W.,  Law,  843. 
(»)  16  Q.  B.,  717. 
(o)  1  My.  &  Cr.,  469. 
{p)  Coop.  Cas.  in  Cby.,  97. 
(q)  12Moo.P.C.C.,473. 
(r)  11  Jur.,  7. 
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and  their  only  redress  would  have  been  by  an  appeal  to 
Downing  Street  or  Parliament.  The  terms  npon  which 
the  lease  was  to  issue,  were  never  settled  between  the 
petitioner  and  the  Crown,  and  none  are  definitiyely  stated 
in  the  Orders;  a  part  performance  cannot  therefore  be 
relied  on  as  referrible  to  any  distinct  agreement,  and 
unless  there  be  such  an  agreement  specific  performance 
will  not  be  decreed  on  the  ground  of  part  performance. 
Lester  v.  Foxcroft  («).  The  right  to  renewal  was  materially 
qualified  by  sec.  10  of  the  Orders,  which  made  it  subject 
to  the  continuance  of  the  leased  lands  within  the  boun- 
daries of  the  « unsettled  lands."  These  lands  were  not 
"  unsettled  '*  at  the  time  when  the  lease  for  fourteen  years 
would  have  expired ;  and  although  after  the  repeal  of  the 
Act  9  and  10  Ftc.,  the  boundaries  of  unsettled  lands  could 
not  have  been  expressly  reduced  by  proclamation,  it  would 
be  inequitable  to  hold  that  lands  once  ''  unsettled  "  must 
always  remain  in  that  class.  There  was  no  binding  con- 
tract or  promise  for  a  lease  of  Lamplough  when  the  "  Con- 
stUution  Jet "  passed ;  the  colonial  legislature  had  there- 
fore full  right  to  legislate  in  respect  to  it,  and  they  have 
clearly  done  so.  The  Suppliants  if  not  barred  by  laches 
have  lost  their  original  rights  by  acquiescence  in  the  sub- 
stitution of  other  rights.  The  Act  9  and  10  Vic.  gave  power 
to  issue  a  yearly  license  under  which  Lamplough  was 
held,  and  under  the  "  Land  Act  1862  "  the  Petitioners 
hold  by  a  license  inconsistent  with  the  possession  of  any 
right  to  the  lease  claimed.  Lees  v.  WkUcamb  (t).  The 
Court  has  no  means  of  enforcing  any  decree  which  it 
might  make  for  the  issue  of  a  lease  under  the  Orders  in 
Council ;  it  is  now  impossible  to  settle  the  terms  of  such 
a  lease.  As  to  the  8,000  acres  which  still  remain  a  com- 
mon the  Petitioners  haye  clearly  no  ground  of  complaint. 
The  proclamation  was  a  valid  exercise  of  the  power  of 
resumption   contained   in    section   9   of  the    Orders  in 


(#)  1  W.  &  T.  L.  C.  626,  630. 


(0  2  M.  &  P.,  86. 
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Council,  as  a  common  is  more  for  public  use  than  a        ^^^« 

reserve  for  a  church  or  school,  which  would  only  be  used     Dalumoss 

bj  a  particular  sect,  but  might  nevertheless  have  been    theQueek. 

withdrawn  from  the  run  under  that  section.  

Argwrneni. 

Mb.  JusTiOE  MoLEswoRTH  Stopped  counsel  in  ai'guing 
the  right  to  a  license  for  the  10,000  acres  and  the  renewal 
of  the  license  up  to  1870,  considenng  himself  boimd  by 
the  judgment  of  the  Court  in  banco,  reported  wnU  Vol.  I., 
Law  157. 


Mr.  Bunny  in  reply. 


Cur.  adv.  vuU, 


Mb.  Justice  Moleswobth  : — 

The  petition  in  this  case  refers  to  the  Imperial  Act, 
9  and  10  Vk.^  c.  104,  regulating  the  management  of 
Crown  lands  in  New  South  Wales,  <&c.,  and  to  the  Orders 
in  Council,  9th  March,  1847,  made  under  it,  and  their 
promulgation  in  Sydney,  October,  1847.  It  states  the 
application  by  the  then  licensee  of  the  Lamplough  Bun, 
within  six  months  of  the  promulgation,  for  a  lease,  and 
the  acceptance  of  the  application  by  the  then  Governor  of 
New  South  Wales,  published  in  the  Government  Gazette. 
It  states  that  Her  Majesty  has  from  time  to  time,  by  acts 
of  council  and  public  notices  in  the  GazetteSf  recognised 
the  applications  for  leases  as  contracts  or  eugagements  on 
her  behalf  with  the  respective  applicants,  giving  them  the 
right  to  demand  leases  for  fourteen  years,  and  to  a  renewal 
of  the  same,  according  to  the  Orders  in  Ooimcil ;  and  it 
states  that,  in  pursuance  of  such  contracts  or  engage- 
ments, licenses  were  issued  to  the  various  applicants,  and 
were  renewed  annually  to  the  persons  for  the  time  being 
occupying  the  lands,  with  certain  exceptions.  The  peti- 
tion does  not  very  distinctly  state,  but  it  has  been  proved 


April  6. 
Judgment. 
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1865. 
Dallimobs 

V. 

The  Queen. 
Judgment, 


in  evidence,  that  prior  to  Janaarj,  1801,  the  title  of  the 
licensees  of  Lamplough  in  1847  had,  by  mesne  assign- 
ments, become  vested  in  two  of  the  Petitioners,  and  is 
now  in  the  Petitioners,  for  interests  not  material  to 
mention.  It  states  that  in  that  month  18,000  acres  of 
Lamplough  were,  under  powers  supposed  to  be  given  by 
the  colonial  Act  No.  117,  proclaimed  to  be  a  gold-fields' 
common ;  and  it  insists  that  this  was  an  unlawful  inter- 
ference with  the  rights  of  the  licensees  under  the  Orders 
in  Council. 


By  the  common  law,  no  freehold  grant  from  the  King  is 
available  unless  under  the  Great  Seal  (Com.  Dig.,  Patent, 
c.  3).  A  lease  for  years  might  be  under  the  Exchequer 
Seal  {id.,  c.  3.),  but  then  revocable  at  pleasure,  according 
to  Predyman  v.  Wodry  (v).  Where  all  solemnities  were 
observed  to  secure  forethought,  grants  might  be  avoided  if 
procured  by  misrepresentation  or  mistake.  I  have  not 
been  referred  to  or  found  any  indication  that  the  Ring's 
promises  or  contracts  as  to  land  not  under  seal  were 
enforceable,  except  by  appeals  to  his  conscience  or  honor. 
As  to  private  persons,  their  agreements  as  to  land  were 
effectual  at  law  to  subject  them  to  damages  for  the  breach 
of  them.  Courts  of  equity,  compelling  them  to  perform 
their  agreements  by  legal  conveyances,  practically  held 
lands  boimd  by  such  agreements  in  the  hands  of  them  or 
their  assignees  with  notice;  but  I  can  find  no  sign  of 
that  doctrine  being  ever  applied  to  Royal  agreements  or 
promises.  Before  the  Statute  of  Uses,  covenants  to  stand 
seized,  and  bargains  and  sales  of  land,  were  enforceable  in 
equity  only.  That  statute  converted  the  equitable  into  a 
legal  right;  but,  as  I  take  it,  because  the  Crown  was  not 
before  the  statute  subject  to  the  equitable  right,  it  could 
not  since  the  statute  convey  by  covenant  to  stand  seized, 
bargain  and  sale,  or  lease  and  release. — Cruise's  Dig.,  vol.  4, 


(r)  Cro.  Jac,  109. 
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99,  115,  4th  edition.  For  this  reason  I  do  not  think  the 
Crown  bound  by  promises  of  the  Queen  herself  or  any  of 
her  officers,  though  acted  upon  or  partly  performed,  as  to 
Crown  lands,  but  only  by  grants  under  seal,  or  convey- 
ances exactly  conformable  to  Acts  of  Parliament  authoris- 
ing them.  A  very  recent  case  has  been  quoted  as  inconsis- 
tent with  this — Latour  v.  The  AUomey-Oeneral,  before  Vice- 
Chancellor  Stuart^  of  which  we  have  reports  in  the  Jurist 
and  Law  Times.  The  petition  in  that  case  rested  upon 
certain  regulations  promulgated  by  the  Government,  pro- 
mising grants  of  land  in  Western  Australia  to  persons 
carrying  out  settlers  and  investing  money,  in  quantities 
proportioned  to  the  number  of  settlers  and  investments. 
He  stated  his  compliance  with  these  regulations  so  as 
to  be  entitled  to  a  specified  number  of  acres;  that  he 
bad  got  a  grant  of  smaller  quantity,  and  was  not  put 
into  possession  of  all  granted ;  and  prayed  a  grant  of 
more — the  quantity  undefined.  In  the  arguments  of 
counsel  upon  a  demurrer  to  the  bill,  the  point  of  the 
Crown  not  being  bound  by  contract  appears  to  have  been 
urged,  and  no  authority  appears  as  referred  to  shewing  it 
was  so  bound.  The  judgment  of  the  Vice-Chancellor  does 
not  deal  with  the  question ;  but  he  overruled  the  demurrer 
as  the  Petitioner  might  be  entitled  to  some  relief,  though 
not  that  exactly  prayed.  There  is  no  magic  in  a  seal,  but 
I  think  it  important  for  the  protection  of  Crown  property 
and  the  public  interest  in  it,  that  it  should  be  bound  only 
by  a  definite  act  of  a  public  officer,  which  he  and  those 
dealing  with  him  unmistakeably  understand  to  be  bind- 
ing, and  of  which  he  clearly  takes  the  responsibility.  As 
a  sample  of  what  laxity  on  these  subjects  might  lead  to, 
in  another  part  of  this  case  the  Petitioners  claim  rights  as 
based  upon  a  conversational  promise  of  the  President  of 
the  Board  of  Land  and  Works,  sought  to  be  enforced  after 
his  death.  The  Petitioners  in  this  case  have  to  contend 
not  merely  with  the  difficulty  of  the  Crown  not  being  at 
common  law  bound  by  promises,  but  with  an  Imperial 
w.  w.  &  a'b.         vol.  ni. ^EQ.  D 


1866. 

Dallihobx 

Thb  Queket. 

Judgment. 
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1866.  statute,  6  and  6  Vic,  cap.  xxxyi,  bearing  on  the  subject.  By 
Dallucobx  that  statute,  all  alienations  of  waste  lands  of  the  Crown 
Thb  QiTEjar     ^^^  ^^^  estate  were  prohibited,  unless  by  sale  in  manner 

thereby  directed,  generally  by  auction,  at  a  price  not  less 

**^  *  than  £1  an  acre,  paid  in  cash.  This  Act  contained  an 
exception,  section  17,  authorising  licensees  to  occupy  for 
periods  not  exceeding  one  year.  The  9  and  10  Vic., 
cap.  ciy.,  was  a  relaxation  of  this  Act,  authorising  the 
Crown  to  grant  demises  or  licenses  for  any  term  not 
exceeding  fourteen  years ;  and  by  section  0  Her  Majesty 
was  enabled,  by  orders  in  Council,  to  regulate  the  rents, 
rights  of  renewal,  and  pre-emption,  &c.,  of  such  leases  and 
licenses,  such  orders  in  Council  to  have  the  force  and 
effect  of  law.  By  orders  in  Council  made  under  this 
power,  dated  Qth  March,  1847,  the  Governor  of  New  South 
Wales  was  authorised  to  grant  leases  of  runs,  such  as 
Lamplough,  for  any  term  of  years  not  exceeding  fourteen, 
for  pastoral  purposes,  subject  to  resumption  for  purposes 
to  which  I  shall  have  presently  to  advert,  with  a  provision 
for  measuring  the  rent  according  to  the  number  of  cattle 
or  sheep  which  the  run  could  carry  by  a  plan  of  arbitra- 
tion— excluding  all  others,  but  giving  the  lessee  a  right  of 
purchase  at  a  price  to  be  fixed  by  the  Governor,  not  less 
than  the  minimum  upset  price  of  £1  an  acre— entitling 
the  lessee,  at  the  expiration  of  his  lease,  to  a  right  of  pre- 
emption at  tbe  value  of  the  run  unimproved,  or  to  an 
allowance  for  his  improvements,  if  it  were  sold  to  another, 
and  if  not  sold,  with  certain  exceptions,  to  a  renewal.  By 
the  same  orders  in  Council,  all  occupants  of  Crown  lands 
for  a  year  before  they  came  into  effect  were  entitled  to 
demand  such  leases  within  six  months.  When  these 
orders  in  Council  arrived  in  New  South  Wales,  it  appears, 
according  to  the  statements  in  the  petition,  that  the 
Governor  by  proclamation  called  upon  all  occupants  of 
Crown  lauds  to  send  in  their  claims  for  leases  in  specified 
forms ;  and  amongst  many  others,  the  then  licensee  of 
Lamplough  applied  for  a  lease,  not  specifying  its  duration. 
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This  application  was  daly  accepted ;  but  the  Governor  of 
New  South  Wales,  instead  of  giving  him  a  lease  or  requir- 
ing him  to  take  one,  issued  proclamations,  stating  that 
from  press  of  business  the  issuing  of  leases  was  post- 
poned, but  the  applicants  might  rest  satisfied  in  their 
tenure  as  if  they  (the  leases)  had  been  issued,  and  the 
licensee  and  his  assignees  held  afterwards  under  annual 
occupation  licenses.  Now,  if  the  Governor  of  New  South 
Wales  had  specifically  promised  the  licensee  of  Lamplough 
upon  demand  to  grant  him  or  his  assignees  a  lease  accord* 
ing  to  the  provisions  of  the  orders  in  Council  for  fourteen 
years,  with  rights  of  pre-emption  and  renewal,  and  stated 
that  he  might  rest  content  with  the  promise  and  his 
annual  licenses  until  required  to  take  out  a  lease,  provided 
he  did  nothing  which  would  produce  a  forfeiture  of  the 
lease  if  it  had  been  taken  out  (and  this  view  of  the  case 
passes  over  many  difficulties  with  which  the  Petitioners 
have  to  contend),  I  should  hold  the  promise  not  to  be 
legally  binding  upon  the  Grown  as  to  the  lands  of  Lam- 
plough. The  authority  given  by  the  Act  was  to  demise 
for  any  term  not  exceeding  fourteen  years,  reserving  rent 
or  pecuniary  service.  It  was  not  to  make  an  effectual 
promise  to  demise  to  a  person,  subject  to  no  reciprocal 
obligation.  According  to  the  case  of  the  Petitioners,  the 
Governor  might  for  twenty-eight  years  leave  land  in  the 
possession  of  a  series  of  occupants,  all  entitled  to  hold  for 
so  much  of  that  time  as  they  pleased,  paying  rent,  but 
able  to  terminate  all  liability  on  their  part  at  their  discre- 
tion. It  is  not  material  whether  the  orders  in  Council 
went  beyond  the  Act,  or  the  Governor  beyond  the  orders 
in  Council.  I  think  the  latter.  It  was  competent  for 
Her  Majesty,  through  her  colonial  representative,  to  have 
granted  a  lease  to  the  occupants  of  Lamplough  down  to 
the  passing  of  the  *' Constitution  Act'*  That  Act,  in  its 
concluding  words,  provided — "  That  nothing  therein  con- 
"  tained  should  prevent,  or  be  construed  to  prevent,  the 
'<  fulfilment  of  any  contract,  promise,  or  engagement  made' 
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"  by  or  on  behalf  of  Her  Majesty  with  respect  to  any  land 
''  in  any  cases  where  such  contract,  promise,  or  engage- 
"  ment,  should  haye  been  lawfully  made  before  the  time 
'<  at  which  the  Act  should  take  efifect."  The  18  and  19 
Vic,,  c.  56,  authorising  the  colonial  legislature  to  dispose 
of  Crown  lands,  section  4,  repeats  the  same  saving.  The 
effect  of  such  clauses  should  be  considered  if  the  Crown 
were  insisting  on  its  right  to  make  such  lease  as  the 
Petitioners  seek,  but  this  is  a  suit  against  the  Crown  to 
enforce  such  a  lease,  and  as  to  it,  the  position  of  the 
Crown  is  the  same  as  it  was  before  18  and  19  Vic, 


My  observations  heretofore  would  apply  to  most  of  the 
pastoral  licensees  of  Victoria.  As  to  the  objection  of 
lachss  in  the  Petitioners,  it  was  not  relied  upon  in  the 
answer,  and  I  believe  might  have  been  met. 


I  pass  on  to  another  defence  to  the  present  claim  of  the 
Petitioners  in  particular,  resting  on  the  power  of  resump- 
tion contained  in  the  orders  in  Council,  cap.  d,  sec.  9 — 
'*  Nothing  in  these  regulations,  or  any  lease,  shall  prevent 
'*  the  Governor  from  making  grants  or  sales  of  any  lands 
*'  comprised  in  such  lease  for  public  purposes,  or  disposing 
'*  of,  in  such  manner  as  for  the  public  interest  may  seem 
"best,  such  lands  as  may  be  required  for  the  sites  of 
"  churches,  schools,  or  parsonages,  or  for  the  construction 
''  of  high  roads  or  railways,  and  railway  stations,  or  other 
'*  internal  communications,  whether  by  land  or  water,  or 
**  for  the  use  or  benefit  of  the  aboriginal  inhabitants  of  the 
''  country,  or  for  public  buildings,  or  as  places  for  the 
"  interment  of  the  dead,  or  places  for  the  recreation  and 
"  amusement  of  the  inhabitants  of  any  town  or  viUage,  or 
''  as  the  sites  of  public  quays  or  landing  places  on  the 
"  sea-coast  or  shores  of  navigable  streams,  or  for  the 
"  purpose  of  sinking  shafts,  and  digging  for  coal,  iron, 
**  copper,  lead,  or  other  minerals;  or  for  any  other  purpose 
''of  public  defence,  safety,  utility,  convenience,  or  enjoy- 
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"  ment,  or  for  otherwise  facilitating  the  improvement  and 
'*  settlement  of  the  colony."  In  the  month  of  June,  1861, 
as  admitted  in  the  petition,  about  18,000  acres  of  Lam- 
plough  were,  as  under  the  Act  No.  117,  sec.  71,  &q,,  pro- 
claimed bj  the  Goyemor  in  Council  as  a  gold-fields'  com- 
mon, ''  for  the  use  of  all  holders  of  miners'  rights,  bus!- 
*'  ness  licenses,  and  carriers'  licenses,  and  other  residents 
**  on  such  gold-field,"  "  entitled  to  depasture  horses  and 
*'  cattle  on  such  common." 


1865. 

Dallimobb 

Thx  Qusex. 

Jud^meiU, 


Now,  I  am  yerj  strongly  of  opinion  that  if  the  licensee 
of  Lamplough  had  in  1848  obtained  his  lease  under  the 
orders  in  Council  for  fourteen  years,  it  would  haye  been 
terminable  for  such  purpose  as  a  gold-fields'  common. 
Taking  it  that  words,  "  purposes  of  public  convenience," 
are  to  be  restricted  to  those  ejttsdem  generis  as  the  instances 
.  enumerated,  according  to  the  doctrine  of  Fenton  v.  Skinner, 
and,  applying  that  test  to  the  first  instance,  **  church " 
— ^a  church  affords  convenience  only  to  those  residing  near 
it,  and  of  the  religious  sect  to  which  it  belongs,  but  any  of 
the  public  who  choose  to  reside  near  it  and  become 
members  of  that  sect  may  use  it  Then,  "commons" 
appear  to  me  equally  for  public  purposes,  as  any  one  may 
go  to  reside  near  them  and  become  an  owner  of  horses  or 
cattle,  or  at  all  events  use  their  produce.  It  has  not  been 
disputed  that  the  power  of  resumption  contemplated  by 
the  orders  in  Council  was  total,  not  the  mere  imposing  of 
an  easement,  and  that  it  rested  in  the  uncontrolled  dis- 
cretion of  the  Government.  Perhaps  the  proclamation  of 
1861  might  not  be  a  technical  exercise  of  the  power  of 
resumption  in  such  a  lease  as  I  have  supposed;  but  I 
think  it  a  good  equitable  resumption  by  the  successor  of 
the  Government  of  1847  against  the  successor  of  the 
licensee  of  that  period,  claiming  an  equity  only. 


The  Petitioners   have   relied    upon   this    right   to    a 
lease  and  renewal  as  by  title  paramount  to  that  of  the 
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Government  of  Victoria  under  the  Constitution  Acts. 
But  the  petition  seeliis  also  an  alternative  relief  under 
the  Act  No.  145,  sec.  80,  and  insists  that,  as  representing 
the  licensed  occupants  of  Lamplough  in  1862,  they  are 
entitled,  up  to  1870,  to  rei\ewed  annual  licenses,  and 
undisturhed  possession  of  Lamplough,  subject  to  the 
commoners'  rights  (which  under  No,  145,  sec.  77,  have 
been  restricted  to  about  8,000  acres),  and  have  therefore  a 
right  to  prevent  the  Government  selling  the  right  of 
occupation  (of  the  pther  10,000  acres)  which  it  is  attempt- 
ing. I  had  to  consider  this  question  upon  a  motion 
before  me  for  an  interlocutory  injunction  (against  pro- 
ceedings in  an  ejectment)  made  upon  the  original  peti- 
tion. I,  on  the  d7th  of  May,  1864,  refused  that  motion, 
upon  the  ground  that  the  proclamation  of  the  18,000 
acres  as  common  determined  the  right  of  the  licensees  in 
them,  and  left  them  no  interest  for  No.  145,  section  80,  to  . 
operate  upon.  The  ejectment  proceeded,  and  the  full 
Court  decided,  8th  September,  1864,  for  the  Defendant  in 
it.  I  have  carefully  considered  that  judgment,  yet  retain 
my  opinion ;  but  feeling  that  it  distinctly  overrules  my 
decision,  shall  of  course  act  upon  it  In  the  ejectment, 
the  full  Court  also  held  that  the  Defendants  in  it,  Peti- 
tioners here,  had  a  sufficient  estate  to  resist  an  ejectment 
by  the  Crown  in  a  court  of  law  (not  resting  on  any  tenancy 
by  payment  of  rent,  &c.,  but  on  the  clause  80).  It  appears 
to  me  to  follow  from  this  that  they  are  entitled  a  fortiori 
in  equity,  to  a  declaration  of  their  rights,  and  to  protection 
from  disturbance  until  1870. 


One  difficulty,  however,  remains  as  to  the  applicability 
of  the  Victorian  Act,  No.  49,  to  this  case,  having  regard  to 
its  last  section,  excluding  all  cases  unless  '*  founded  on 
"  and  arising  out  of  some  contract  entered  into  on  behalf 
"  of  Her  Majesty  by  or  by  the  authority  of  the  said  local 
"Government."  I  feel  some  doubt  about  this,  as  this 
case  does  not  strictly  arise  out  of  any  contract  with  those 
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representing  Her  Majesty  here,  but  is  a  proceeding  to 
obtain  the  benefit  of  a  provision  in  an  Act  of  our  Legis- 
lature. But  that  Act  may  be  considered  as  a  Parliamen- 
tary contract,  to  which  of  course  the  Crown  was  an  assent- 
ing party.  It,  in  section  80,  contained  a  provision  substi- 
tuting an  altered  rent  for  the  latter  half  of  the  year  in 
'  which  it  was  passed.  The  tenants  might  have  thrown  up 
their  tenures ;  but  by  paying  the  altered  rent,  they  may 
be  taken  to  have  adopted  the  contract  tendered,  and  to 
have  become  entitled  to  the  benefit  of  section  80,  as  of 
contract  Sqmre  v,  Campbell.  The  meaning  of  the  clause 
was,  I  apprehend,  to  exclude  actions  founded  on  torts; 
but  even  as  to  them,  the  Court  put  a  liberal  construc- 
tion upon  the  Act  in  Lorimer  v.  The  Queen  (w). 


1865. 

BaLTiTMOBB 

V, 

Thb  Quksk. 
Jwfgment, 


The  Petitioners'  counsel  argued  this  case  before  me,  on 
a  ground  upon  which  they  fail,  claiming  for  twenty-eight 
years ;  and  for  some  reason  almost  abandoned  that  upon 
which  they  succeed— entitling  them  up  to  1870,  only 
resorting  to  it  upon  being  asked  if  they  definitively  dis- 
claimed it.  I  think,  under  the  circumstances,  the  Peti- 
tioner should  neither  get  nor  pay  costs. 

«  Declare  that  the  Petitionen,  J.  H.  Clouffh  and  J,  W,  Bogg^  at  the 
**  paflnng  of  the  '  Land  Act  1862,'  were,  as  licensees  of  the  Lam- 
"  plough  station,  entitled  to  the  benefit  of  the  80th  section  of  that 
"  Act,  and  are,  subject  to  the  rights  of  the  other  Petitioner,  DaUimare, 
"  and  the  subsisting  gold-fields'  commons,  entitled  to  renewals  of  the 
"  said  license  up  to  the  year  1870,  saving  all  rights  of  the  Crown 
*'  therein  to  rent,  forfeiture,  and  resumption,  under  the  said  Act. 
"  Order  that  all  solicitors,  officers,  and  agents  of  Her  Majesty  be 
**  restrained  from  executing  any  habere  or  writ  of  possession  in  the 
"  ejectment  now  pending  for  part  of  the  said  run  of  Lamplough,  or 
"  otherwise  disturhmg  the  Petitioners  in  the  jKMsession  thereof,  con- 
'^  tnury  to  the  above  declaration  of  right.  lict  the  parties,  Petitionen 
"  and  Her  Majesty  respectivelj,  abide  their  own  costs." 


From  this  decree  the  Croiini  appealed  upon  grounds 
opening  the  whole  case.    The  appeal  was  called  on  in 
(«)  1  Wy.  &  W.,  Law  244. 


Decree. 


Appeal, 
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May,  1865;  but  there  being  an  appeal  then  pending 
before  the  Privy  Council  from  the  judgment  at  law,  the 
Court  declined  to  proceed  with  the  present  appeal  until 
after  the  judgment  of  the  Privy  Council  had  been  obtained. 

The  judgment  of  the  Privy  Council  on  the  appeal  at  law, 
having  been  given  in  December,  1866  (x),  the  appeal  from 
the  Decree  in  Equity  of  his  Honor  Mr.  Justice  MolegwoHh 
now  came  on  to  be  heard  before  the  full  Court  (y). 


Argument  on 
Appeal, 


Mr.  Holroyd  and  Mr.  A'Beckett,  for  the  Crown,  Appel- 
lant, were  directed  to  confine  themselves  to  that  part  of 
the  decree  declaring  the  right  to  a  renewal  of  the  license. 
They  submitted  that  the  declaration  ought  not  to  have 
been  made,  as  the  right  to  renew  had  never  been  disputed, 
and  the  declaration  went  beyond  the  Act  in  purporting  to 
deprive  the  Crown  of  the  right  to  sell  or  lease,  reserving 
only  its  rights  as  licensor. 


Mr.  Bunny ^  Mr.  J,  W,  Stephen^  and  Mr.  WM,  for  the 
Petitioners,  Respondents,  submitted  that  the  judgment  of 
the  Privy  Council  was  not  conclusive  upon  the  present 
case.  There  was  evidence  in  the  suit  which  could  not 
have  been  used  in  the  action.  The  question  decided  by 
the  Privy  Council  was  a  narrow  point  upon  the  law  of 
landlord  and  tenant,  whether  or  not  a  legal  tenancy  sub- 
sisted. There  might  be  a  right  in  equity,  although  no 
estate  at  law.  The  judgment  was  no  more  conclusive 
than  if  Defendants  in  the  action  had  allowed  judgment 
there  to  go  by  default.  The  arguments  used  and  cases 
cited  in  the  Court  below,  were  repeated.  {The  Chief 
JtuHce, — ^Is  not  taking  the  license  under  the  Act  of 
1863  a  waiver  of  the  right  to  the  lease,  and  entirely 
inconsistent  with  it.  Expressing  no  opinion  as  to  the 
Petitioners'  position  before  the  Act  of  1862,  does  not  that 

(x)  Fuk  Judgment  of  the  Privy  (y)  Coram    BtaweU,    C.    J., 

Comicil  ii^  p.  46.  Barty,  J.,  and  WiUimiu,  J. 
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Act  effect  a  kind  of  compromise  between  the  pastoral         ^866. 
tenant  holding  extreme  yiews  as  to  his  rights   on  the     Dallimobe 
one  hand,  and  those   who  held  extreme  views  opposed    ^^^  QtrgBH 

to  his  rights  on  the  other,  and  afford  an  opportunity  of         

accepting  a  small  but  certain  advantage  in  satisfaction  of  ^^Appeal^ 
a  larger  but  disputed  claim.]  We  submit  that  the  pas- 
toral tenant  had  no  voice  in  the  compromise — ^he  was  no 
party  to  it.  No  case  of  waiver  is  raised  by  the  pleadings, 
and  accepting  the  license  cannot  be  construed  into  the 
abandonment  of  a  superior  title.  Payment  under  the 
license  was  made  under  compulsion,  and  was  no  more 
conclusive  than  payments  made  under  ''  vis  major "  or 
protest,  as  in  the  cases  against  the  Crown  recently  before 
this  Court  at  law,  the  illegally  imposed  customs  duties 
were  paid.  The  words  of  the  80th  section  of  the  "  Land 
Act "  provide  that  the  licenses  are  to  be  issued  ''  as  here- 
tofore," clearly  preserving  the  rights  "heretofore"  pos- 
sessed, whatever  they  were.  The  Petitioners  are  not 
estopped  from  proceeding  against  the  Crown  for  a  lease 
because  they  have  accepted  a  license,  issued  in  the 
exercise  of  an  authority  expressly  recognising  the  right 
to  a  lease  of  the  land  included  in  the  license.  The 
Petitioners'  position  may  be  thus  illustrated: — Ay  the 
owner  of  an  estate,  contracts  with  B  to  grant  him  a 
lease  of  a  portion  of  it.  A  subsequently  gives  to  C 
power  to  manage  and  dispose  of  the  estate,  but  sub. 
ject  to  B's  rights  under  his  contract  for  a  lease.  C 
ignores  the  title  of  B^  who  is  in  possession,  but  allows 
him  to  continue  in  occupation  on  his  taking  a  license 
from  C.  The  license  is  accepted  by  B,  who  then  seeks  to 
obtain  specific  performance  of  A's  contract  for  a  lease  in  a 
salt  against  il.  A  could  not  in  such  a  suit  set  up  the 
license  from  C  as  an  answer  to  the  claim -of  i?. 

Mr.  Rolrayd,  in  reply,  was  directed  to  confine  himself  to 
the  question  of  costs. 

Cur.  adv.  vuU. 
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The  Chief  Justice:— 

This  was  an  appeal  from  a  decree  in  equitj  pronounced 
on  the  5th  April,  1865.  An  action  of  ejectment  had  been 
commenced  by  the  Crown  to  recover  possession  of  certain 
waste  lands,  which  were  then  in  the  actual  occupation  of 
the  Defendants,  the  complainants  in  the  equitj  suit. 
Pending  that  action,  the  present  equitj  suit  was  insti- 
tuted, prajing  an  injunction  to  restrain  proceedings  in  the 
ejectment ;  the  issue  of  a  lease  of  all  the  area  of  the 
Lamplough  run,  including  the  portion  of  it,  which  was 
the  hem  in  quo  in  the  ejectment ;  and  also  praying  that 
the  full  benefit  of  the  orders  in  Council  might  be  given 
to  the  Petitioners.  The  injunction  was  refused.  The 
action  of  ejectment  was  tried.  It  appeared  that  the  land, 
the  possession  of  which  was  sought  to  be  recovered,  had 
been  part  of  the  Lamplough  run ;  that  it  subsequentlj 
formed  part  of  a  proclaimed  gold-fields'  common ;  and  that 
the  proclamation  of  the  common  was  rescinded  as  regards 
that  part,  the  common  being  thereby  very  considerably 
abridged.  The  Court  in  banco,  on  argument  of  a  rule  nisi 
to  enter  a  verdict  for  the  Defendant  in  ejectment,  was  of 
opinion,  that  inasmuch  as  the  money  had  been  paid 
and  received  as  rent  for  the  whole  of  the  Lamplough 
run,  and  as  the  **  Land  Act  1862  "  gave  a  right  to  the 
licensed  occupants  of  runs  to  obtain  licenses  from  year  to 
year  until  1870  of  all  the  run,  unless  possession  of  any 
part  of  it  were  taken  for  certain  specified  objects,  the 
Defendants  were  entitled  to  retain  possession  of  all  the 
land  not  included  in  the  later  proclaimed  and  abridged 
gold-fields'  common,  and  that  the  Crowu  could  not  main- 
tain ejectment  for  such  land. 

From  that  judgment  of  this  Court  there  was  an  appeal 
by  the  Crown  to  the  Privy  Council. 


Pending  that  appeal,  the  suit  was  heard,  and  the  Court, 
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before  a  single  Judge,  held  that  mere  promises  or  agree-         1866. 
ments  under  the  orders   in  Council  were  not  binding,     Dallimobb 
on  the  Crown,  as  not  under  seal,  and,  so  fer,  dismissed  the    „  ^  queen 

suit ;  but  the  Judge,  acting  under  what  he  deemed  to  have         

been  the  decision  of  this  Court  in  banco  considered  himself     ^2^^qI^ 
bound  thereby,  and  granted  a  decree  declaring  the  com- 
plainants entitled   to  licenses  from  year  to  year  until 
the  year  1870,  subject  to  the  rights  of  the  Crown.     Now, 
though  the  Judges  of  this  Court  are  all  Judges  of  the  same 
Court,  and  one  Judge  is  bound  by  the  decision  of  the  full 
Court  in  the  same  jurisdiction,  yet  we  are  not  prepared  to 
say  that  a  single  Judge  sitting  in  equity  is  bound  by  a  deci- 
sion of  this  Court  in  banco  on  a  matter  of  law.     The  two 
jurisdictions  are  perfectly  distinct,  and  I  do  not  see  why  the 
Judge  in  equity  should  not  express  and  act  on  his  own 
view,  notwithstanding  a  decision  of  this  Court  at  law. 
Apart  from  that  it  appears  to  us  that  the  construction  put 
by  the  Judge  upon  what  fell  from  the  full  Court  in  banco  is 
erroneous.     It  was  necessary  to  consider  the  construction 
of  the  **Land  Act  1862,"  in  order  to  ascertain  the  area  of  the 
Lamplough  run,  and  determine  whether  the  Crown,  while 
continuing  a  license  to  the  occupant  of  the  run,  was  at 
liberty  to  abridge  the  area  of  the  run,  except  in  strict 
conformity  with  the  Act.     But  his  Honor  assumes  this 
Court  to  have  held    ''that  the  Petitioners  here  had  a 
"  sufficient  estate  to  resist  an  ejectment  by  the  Crown 
'^  in  a  court  of  law ;   not  resting  on  any  tenancy  by  pay- 
"  ment  of  rent,  &c.,  but  on  the  clause  80."    Now,  this 
Court  never  decided  that,  apart  from  the  payment  and 
receipt  of  money  as  rent,  and  the  occupation  of  the  land, 
the  Petitioners  had  a  sufficient  estate  to  resist  ejectment 
by  the  Crown;   and  that  part  of  the  judgment  of  the 
Judge  in  equity  making  the  declaratory  decree  was  so  far 
based  on  a  misconception  of  what  this  Court  held  in  banco. 
What  this  Court  decided  was,  that  payment  and  receipt  of 
the  money  as  for  rent  of  the  land  actually  occupied,  consti- 
tuted a  tenancy. 
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^^^^^^  We  have  postponed  the  hearing  of  this  cause  till  the 

Daxlimosb    Priyy  Council  should  have  disposed  of  an  appeal  from  the 
The  Qitekn.    ^^^^i^ion  pronounced  in  banco.    The  Appellate  Court  has 

decided  that  there  was  no  evidence,  or  not  sufficient  evi- 

AppsoL  dence,  of  a  tenancy  of  that  part  of  the  land  in  dispute  ; 
that  the  area  of  the  tenancj  excluded  the  land  in  the 
ejectment  The  Privy  Council  having  so  decided,  we  are 
hound  hj  that  decision.  The  point  however,  was  not 
raised  in  this  Court,  and  the  decision  turning  wholly  on 
it,  does  not  touch  the  present  case. 

The  substantial  question  now  is,  whether  the  judgment 
in  Equity,  apart  from  the  declaratory  portion  of  the  decree, 
is  correct.  His  Honor  held  that  the  promises  and  agree- 
ments under  the  orders  in  Council,  which  the  complain- 
ants relied  on,  were  not  binding,  inasmuch  as  they  are 
not  under  seal.  We  think  it  scarcely  necessary  to 
express  an  opinion  on  that  point.  But  we  may  observe 
that  the  veiy  sections  of  the  Imperial  Statutes  cited  in  the 
course  of  the  judgment  seem  opposed  to  that  view. 
Contracts  and  promises  are  expressly  saved  by  the  Statute, 
and  no  others  can  well  be  conceived  except  those  made 
under  the  Orders  in  Council  They  are  treated  as  binding, 
and  they  were,  in  fact,  not  made  by  the  Queen,  but  by  the 
Governor,  under  an  express  authority  delegated  to  him ; 
and  no  decision  has  been  cited  to  shew  that  he,  acting  as 
a  delegate,  need  follow  the  same  forms  as  are  supposed 
to  be  necessary  in  the  case  of  the  Crown  itself.  But 
conceding  that  there  was  a  contract,  and  one  which 
could  be  enforced  in  a  Court  of  Equity,  we  think  that  the 
present  is  not  a  case  in  which,  under  all  the  circumstances 
of  the  case,  this  Court  ought  to  decree  specific  perform- 
ance. Without  deciding  whether  the  Land  Act  of  1863 
amounted  to  a  Parliamentary  contract  or  not,  the  peti- 
tioners have  so  recognised  it ;  they  have  availed  themselves 
of  advantages  under  it,  and  they  cannot  now,  therefore,  be 
permitted  wholly  to  reject  this  enactment,  and  claim  all  the 
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benefits  to  be  had  by  leases  under  the  Orders  in  Council. 
The  value  of  the  occupation  already  enjoyed  has  been  much 
increased  by  the  discovery  of  gold.  There  may  have  been 
disadvantages  suffered  as  well.  But  all  those  things  are 
matters  which  this  Court,  as  a  Court  of  Equity,  can  scarcely 
appreciate.  They  are  substantially  matters  to  be  dealt 
with  in  a  Court  of  Law.  Whether  the  Petitioners  could 
sustain  their  action,  or  if  they  could,  whether  more  than 
nominal  damages  could  be  recovered,  we  need  not  say. 
Assuming  that  there  was  a  valid  contract,  we  think  that 
the  Petitioners  should  be  referred  to  their  redress  at  law ; 
and  that  this  Court  should  not  interfere  in  the  way  sought 
for,  and  not  merely  give  a  lease,  but  in  effect  declare  that 
all  purchases  and  sales  made  meanwhile  are  to  be  set  aside, 
and  that  all  pastoral  lands  should  have  been  sold  only  after 
having  been  first  offered  at  a  Certain  price  to  the  pastoral 
tenant. 


1866. 
Dallimorb 

V, 

Ths  Quesv. 

Judgment  on 
Appeal, 


We  think,  therefore,  that  the  suit  below  ought  to  be  dis- 
missed. We  think  that,  the  declaratory  decree  arose  from 
a  mis-apprehension,  and  ought  not  to  be  allowed  to  stand. 
As  that  part  of  the  decree  arose  out  of  a  misconception, 
we  think  that  neither  side  should  pay  costs  of  the  appeal ; 
and,  therefore,  in  allowing  the  appeal,  we  shall  depart 
from  the  usual  course  and  allow  it  without  costs.  In 
dismissing  the  suit,  it  remains  to  be  considered  whether 
we  should  dismiss  it  with  or  without  costs.  In  the 
abstract,  a  Plaintiff  in  equity  who  establishes  his  right  to 
a  specific  performance,  but  is  not  successful,  because  the 
Court  thinks  he  ought  to  be  remitted  to  his  redress  at  law, 
is  not  mulcted  in  costs.  The  present  suit  is  the  first  of 
which  we  are  aware,  in  which  the  opinion  of  the  Court 
has  been  sought  on  these  Orders  in  Council.  Moreover, 
the  original  petition  was  presented  to  obtain  the  issue  of  a 
license  in  the  ordinary  way,  and  no  reason  was  assigned 
why  a  license  was  not  issued  to  the  Petitioners.  The 
non-issue  of  the  license  was  calculated  to  embarrass  them. 
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1866.  Besides,  so  far  as  we  can  glean  from  the  judgment  pro- 
Dallimobe  nounced,  we  think  that  the  suit,  if  it  had  heen  dismissed 
The  Qubek     ^^  accordance  with  the  Judges'  own  view  of  the  law,  would 

have  heen  dismissed  without  costs.    We  think,  therefore, 

jtjD^eol*^    that  we  should  allow  the  appeal,  without  costs;  and  dis- 
miss the  suit  helow  without  costs. 

Appeal  aUotved  ivithoui  costs.    Petition 
dismissed  without  costs. 


Thb  Queen        Note.— The  judgment  of  the  Privy  Ck>Qncil  on  the  appeal  in  the 
^*  Ejectment  action  of  Se^/ina  v,  DttUimore,  reported  ante  VoL  L,  Law, 

Dallimobe.     p.  153,  was  as  foUows  :- 

iVtcy  QmncU 
Judgment.      Beport  of  the  Lords  of  the  Judicial  Committee  of  the  Privy  Council  on 
the  Appeal  of  The  Queen  v.  DaUimore,  from  Victoria ;  deliyered 
21st  Decemher,  1866. 

Present: 
LoBB  Chslubfobd. 
Sib  John  Tatlob  CoLXBiBaflb 
Sib  Jakes  W.  Colvills. 
Sib  Edwabd  Vaughak  Williams. 

"  In  this  case  the  principal  question  argued  by  counsel  before  us^  and 
considered  in  the  judgment  of  the  Court  below,  was,  what  effect  the 
proclamation  of  l^e  28th  January,  1861,  whereby  a  portion  of  the 
Lamplough  run  was  proclaimed  a  gold-field  common  under  the  statute 
24  Ffc.,  No.  117,  had  on  the  then  existing  right  to  occupy  the  nm. 
On  the  port  of  the  Appellant  it  was  contended  that  the  effect  of  the 
proclamation  was  to  take  away  absolutely  the  space  proclaimed  a  com- 
mon from  the  mn,  and  so  to  diminish  its  area  to  that  extent,  at  the 
same  time  determining  absolutely  all  title,  legal  or  equitable,  of  the 
Respondents,  and  those  under  whom  they  claim  thereto.  On  the  part 
of  the  Respondents  the  contention  was  that  the  effect  of  the  proclama- 
tion was  merely  to  subject  the  run  to  the  servitude  of  the  rights  of 
common  enumerated  in  the  statute  by  which  the  proclamation  waa 
authorised,  and  that,  subject  to  such  servitude,  the  rights  of  the 
occupier  continued  to  exist  undiminished  over  the  whole  run.  But 
in  the  view  we  take  of  the  case,  it  is  not  necessary  to  decide  thia 
question. 

"  It  is  plain  that  neither  the  Respondents  Clough  and  Bogg,  nor  the 
Respondent  DaUimore,  who  claims  under  them,  had  any  rights,  legal 
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or  equitable,  as  licensees  at  the  time  this  suit  was  commenoed ;  for  the  1866. 

last  license  obtained  by  Clough  and  Bogy  was  dated  on  the  25th  of    ^^^""'77'^^ 
March,  1862,  and  it  mentions  expressly  that  it  is  to  operate  and  be  in       ^*  viiTBBK 
force  from  the  Ist  of  Janoary,  1862,  until  the  81st  of  December,  1862,     Daxlimose. 

and  no  longer.  

Privtf  Council 

**  But  the  Bespondents  claim  as  tenants,  and  that  daim  is  founded  Judgment, 
OBL  two  aabeequent  payments  of  zent,  the  one  on  the  28th  September, 
1868,  for  rent  due  80th  June,  1868,  and  the  other  on  December  Slst, 
1863,  for  rent  due  on  that  day,  which  payments  were  accepted  as  rent 
on  behalf  of  the  Appellant,  and  having  been  so  accepted,  constituted,  as 
it  was  contended,  a  tenan<7  from  year  to  year. 

• 

**  It  cannot  be  disputed  that  payment  and  acceptance  of  rent  will 
furnish  a  sufficient  eridence  of  a  tenancy.  But  it  is  plain  that  such 
tenancy  can  only  be  thus  implied  with  regard  to  the  land  in  respect  of 
which  the  rent  is  paid  and  accepted,  and  cannot  be  implied  with 
regard  to  any  land  in  respect  of  which  the  rent  was  not  paid  and 
accepted.  It  follows,  therefore,  that  if  it  appears  that  the  rent  in 
question  was  not  paid  and  accepted  in  respect  of  any  part  of  the  land 
which  formed  that  portion  of  the  run  over  which  the  common  was 
proclaimed,  no  tenancy  could  be  constituted  by  such  payment  of  rent 
as  to  any  part  of  that  land. 

"  If  the  rent  paid  after  the  license  had  ceased  to  operate  had  been  paid 
without  anything  having  occurred  but  the  substitution  of  the  payment 
of  rent  for  the  obtaining  a  new  license,  it  would  perhaps,  follow  that 
the  implied  tenancy  ought  to  be  regarded  as  co-extensive  with  the 
whole  area  to  which  the  license  extended,  and  it  would  then  have  been 
necessary  to  construe  the  license.    It  was  in  these  terms  :^ 

'*  *  Zioeiue  to  occufjf  Wawte  Lands  ofihe  Croum, 
«*  '  By  His  Excellency  the  Governor  of  Victoria,  Ac. 

"  '  Whereas  J.  S.  Clough  ^  Co,  have  made  application  for  a  license 
to  occupy  waste  lauds  of  the  Crown,  situated  in  the  district  of  Castle- 
maine^  and  known  as  Lamplough.  Now,  I,  the  Governor  aforesaid,  do 
hereby  authorise  the  said  J,  H.  Clough  4*  Co.,  upon  payment  by  them 
of  the  sum  of  £10  sterling  into  the  hands  of  the  Receiver  at  Melbourne, 
on  or  before  the  81  st  day  of  March  next,  and  upon  the  due  acknow- 
ledgment of  such  payment  hereunder  by  the  said  Receiver,  to  occupy 
the  said  waste  lands  for  the  term  hereinafter  mentioned.  Upon  the 
issue  of  this  license  by  the  said  Beceivei,  the  same  is  to  operate  and  be 
in  force  f^rom  the  1st  day  of  January,  1862,  until  the  31st  day  of 
December,  1862,  and  no  longer. 

"  '  Given  under  my  hand  at  Melbourne,  Victoria,  this  20th  day  of 
March,  iuD.  1862. 

"  '  HxKBT  Basxly. 
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1866.  <*  <  N.B. — Although  the  above-mentioned  waste  lauds  of  the  Crown 

^^"^''TT^^        "*  described  as  being  known  as  Lamploogh,  yet  it  is  to  be  nnderstood 

^     ^^    that  no  right  is  hereby  gpronted  to  occupy  land  merely  because  such 

Dallhi ORE     ^'^^^  ^^y  ^^^  ^een.  at  some  time  heretofore  known  or  described  as 

Lamplongh,  and  this  license  will  not  authorise  the  said  J,  Jf.  Clomgh  ^ 

Privy  Council  Co.  to  occupy  any  land  which  is  now  or  which  may  formerly  have  been 
Judgment.  known  as  forming  part  of  such  run,  but  which  shall  be,  or  nwiy  have 
been  lawfully  taken  away  irom  such  run  by  or  on  behalf  of  the  Crown, 
or  the  Board  of  Land  and  Works,  by  alienation  or  otherwise  howso- 
ever ;  and  the  said  J.  R,  Clough  ^  Co,  shall  not  be  entitled  to  any 
compensation,  or  to  a  return  of  any  portion  of  the  above-mentioned 
sum,  if  any  portion  of  the  above-mentioned  waste  lands  of  the  Crown 
shall  hereafter  be  alienated,  or  be  otherwise  lawfully  dealt  with  by  the 
Crown,  or  the  Board  of  Land  and  Works  ;  or  if  the  said  J.  S,  Clough 
(f*  Co,  shall  be  deprived  of  the  enjoyment  of  any  portion  of  such  lands 
by  reason  of  the  same  being  proclaimed  a  common,  or  by  reason  of  any 
other  lavrful  act  to  be  done  on  behalf  of  the  Crown^  or  by  the  Board  of 
Land  and  Works. 

"  '  Beceived  the  above  sum,  £10,  per  Becdver. 

"  '  A  P.  Thomsok. 

«  *  Treasury,  Melbourne,  31st  March,  1862/  " 

'*  On  the  part  of  the  Crown  the  contention  was  that  the  terms  of 
the  notice  excluded  the  land  which  had  been  proclaimed  a  common 
from  the  right  granted  by  the  license,  because  such  land  had  been 
'  lavrfully  taken  away '  from  the  run.  On  the  part  of  the  Defendants 
it  was  contended  that  the  concluding  part  of  the  notice  treats  the 
deprivation  of  the  right  of  enjoyment  of  any  portion  of  the  land,  by 
reason  of  the  same  being  proclaimed  a  common,  as  a  distinct  thing  from 
the  being  '  lawfully  taken  away '  mentioned  in  the  earlier  part,  and 
indicates  that  such  land  is  not  to  be  considered  as  excluded  from  the 
right  granted  by  the  license,  but  only  as  deteriorated  in  value,  so  as 
to  entitle  the  occupier  to  a  compensation  but  for  the  provision  con- 
tained in  it. 

**  It  is  not  necessary,  we  think,  to  decide  this  point,  because  the 
extent  of  the  implied  tenancy  is  ascertainable,  in  our  judgment,  by 
reference  to  matters  independent  of  the  license,  and  which  occurred 
subsequently  to  its  expiration. 

"The  subsequent  matters  arose  out  of  the  exercise  by  the  Board  of 
Works  of  the  powers  conferred  under  sections  84,  85,  86,  and  87  of  the 
'  Land  Act  1862.'  By  those  enactments  rents  are  substituted  for  the 
former  assessments  of  stock  depastured  on  the  runs,  such  rent  to  be  paid 
according  to  the  grazing  capabilities  of  the  run,  to  be  determined  by  the 
Board,  and  when  they  have  been  so  determined,  the  Board  is  directed  to 
cause  to  be  inserted  in  the  Qovemment  CFazette  a  notice  of  the  amount  of 
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rent  to  be  paid,  in  tbe  form  mentioned  in  one  of  the  schedules  of  the  Act»  1866. 

and  the  amount  there  mentioned  is  to  be  binding  and  conclusive,  unless 

the  occupier  shall  within  two  months  of  the  publication  send  a  notice 

of  appeal.    The  form  given  by  the  schedule  consists  of  several  columns,     Dallikobb. 

in  one  of  which  the  area  of  the  run  is  to  be  inserted,  in  another  the  

grazing  capabilities  of  the  run,  in  another  the  annual  rent,  and  in  Priay  Council 
another  the  quantity  of  stock  depastured  on  the  run  in  1861,  and  the  Judgment, 
last  column  is  headed  '  general  observations.'  Accordingly,  on  the  10th 
of  December,  1862,  the  Board  having  determined  the  grazing  capabili- 
ties of  Lamplough  run,  published  in  a  supplement  to  the  '  Victoria 
Govemment  Gazette*  the  amount  of  rent,  in  a  schedule  framed  in 
accordance  with  the  Act;  and  in  that  schedule  Lamplough  run  was 
stated  to  have  an  area  of  1500  acres,  with  a  grazing  capability  of  760 
sheep.  The  rent  was  fixed  at  £25.  The  quantity  of  stock  depastured 
on  the  run  in  1861  was  stated  at  5,972;  and  in  the  columns  for  'general 
observations,'  there  was  an  entry,  'area  diminished  by  sale  and  com- 
monage.' 

**  It  is  probable  that  this  schedule  was  intended  to  be  framed  in 
conformity  with  the  license  of  1862,  according  to  the  Appellant's  oon- 
atmction  of  it.  At  all  events,  we  cannot  doubt  that  the  payments  of 
rent,  which  are  relied  on  as  establishing  the  tenancy,  were  made,  and 
accepted  on  the  footing  of  the  statements  contained  in  the  schedule. 
The  amounts  paid  corresponded  with  the  rent  fixed,  for  although  the 
receipt  for  the  payment  made  in  December,  1863,  shows  that  £78  6s,  8d. 
was  pud  for  the  half-year,  yet  it  is  satisfactorily  shewn  by  the  evidence 
that  this  sum  was  composed  of  £12  lOf.,  the  half-year's  rent  mentioned 
in  the  schedule,  with  an  augmentation  of  £53  6#.  8d,  in  respect  of  the 
southern  part  of  the  run  which  had  not  been  considered  in  the  first 
instance  to  belong  to  the  Lamplough  run.  And  the  amount  paid  for 
the  earlier  half-year's  rent  is  £12  lOf . 

"  If  this  be  so,  it  is  plain  that  the  payments  of  rent  were  made  for 
the  run  exclusively  of  the  land  in  question  in  this  cause.  And  the 
result  is,  that  no  tenancy  was  established  in  respect  of  it ;  but  that  as 
soon  as  the  Respondents  assented  to  become  tenants  of  the  diminished 
area  only,  all  title  to  the  land  in  question  ceased,  both  at  law  and  in 
equity,  and  they  became  merely  tenants  at  sufferance  of  it,  supposing 
them  to  have  had  a  right  to  hold  it  up  to  that  time ;  and,  consequently, 
no  notice  to  quit  or  demand  of  possession  was  requisite. 

"  The  judgment  in  the  Court  below  assumes  that  the  occupation,  as 
licensees  and  tenants,  of  the  run  continued  all  along  to  be  of  the  same 
dimensions,  and  does  not  advert  to  the  facts  which,  in  our  opinion,  shew 
that  the  tenancy,  if  established,  was  of  a  diminished  area,  so  as  to 
exclude  the  land  in  question. 

"  For  these  reasons,  their  Lordships  think  they  ought  to  advise  Her 
Majesty  to  reverse  that  judgment,  with  oosts,  and  that  the  verdict 
found  for  the  Appellant  ought  to  stand." 

W.W.ftA'B.  VOL.111. EQ.  El 
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1865. 

December  21. 

1866. 

JW.  26,  27. 

Apra27. 

May  10. 

The  holder  of 
a  land  certifi- 
cate, issued 
.  imder  the 
"  Land  Act 


KETTLE  V.  THE  QUE^N. 

JL  ETITION  under  the  "  Croum  Remedies  and  UabilUy 
Statute  1865 "  (z),  for  the  specific  performance  of  an 
agreement  to  grant  a  lease  of  Crown  lands  under  the 
**  Land  Act  1863,"  such  lands  having  been  selected  under 
the  provisions  of  the  **  Amending  Land  Act  1865."     The 

^^/"j^L^*  petition  stated  that  the  Suppliant  was  entitled  to  select  as 

»ii^^c^l865,"  the  assignee  of  a  certificate-holder  under  the  28rd  and  24th 

h^dsl  Md  hU    sections  of  the  Act  of  1862,  and  that  his  right  had  been 

selection  was 

disallowed  by 

proclamation 

nnder  sec.  12 

of  the  Act  of 

1865,  on  the 

ground  that 

he  had  se- 


recognised  by  the  Board  of  Land  and  Works  under  section 

7  of  the  Act  of  1865.     That  he  had  selected  allotments  in 

the  agricultural  area  of  Belle  La  Trobe,  paying  the  rent 

of  2s.  6d.  per  acre  in  advance,  and  had  obtained  the  ordinary 

receipt  from  the  land  ofl&cer.      That  before  selecting  he 

lected  as  agent  had  been  compelled  to  sign  a  declaration  that  he  did  not 

Seld  that     ^PP^J  ^  ^®  agent  of  any  other  person,  such  declaration 
this  disallow- 
ance was  void, 
and  that  he 
was  entitled 
to  an  ii^unc- 
tion  to  re- 
strain eviction 
by  the  Crown, 

and  the  issue  of  a  lease  to  a  subsequent  selector  of  the  same  land ;  and  to  a  lease  under 
the  Land  Act. 


being,  as  he  submitted,  vUra  vires.  That  his  application 
had  been  disallowed  bj  the  Board  of  Land  and  Works 
by  proclamation  in  the  Government  Gazette,  on  the  ground 
that  he  selected  as  the  agent  of  another.     That  such  dis- 


The  regulations  of  the  Board  of  Land  and  Works  made  under  the  "  Xaikl  Act  1862  " 
and  "Amending  Land  Act  1865,"  requiring  declarations  that  applicants  are  not  select- 
ing as  agents  for  other  persons  are,  as  regards  certificate  holders,  in  excess  of  the  powers 
given  by  those  Acts.  Requiring  certificate  holders  to  make  such  a  declaration  is 
illegal,  and  a  person  making  it  untruly  is  not  deprived  of  the  rights  which  he  ixjssesses 
as  a  selector. 


When  a  Victorian  Act,  assented  to  by  the  Queen,  authorises  a  class  of  persons  to 
select  defined  lands  and  pay  rent  for  them  to  a  land  officer,  the  transaction,  completed 
by  payment,  constitutes  a  claim  or  demand,  founded  on  and  arising  out  of  a  contract 
entered  into  on  behalf  of  Her  Majesty,  or  by  the  authority  of  Her  Local  Government 
within  the  meaning  of  the  Act  No.  241. 

The  Court  may  make  interlocutory  orders  against  the  Crown  under  that  Act. 
Observations  on  the  form  which  such  orders  should  assume. 


{z)  No.  241. 
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aUowance  was  invalid,  and  that  immediately  after  its  appear- 
ance, Francis  Longmore,  having  notice  of  the  Suppliant's 
application,  applied  for  the  same  allotments  and  was 
allowed  to  select  them.  The  Suppliant  submitted  that 
his  application,  payment  of  rent  in  advance,  receipt  from 
the  land  officer,  and  entry  into  possession,  constituted  a 
valid  contract  for  a  lease,  or  that  he  was  entitled  to  the 
benefit  of  the  "  Land  Act  1863,"  as  a  contract  for  a  lease, 
he  having  done  all  things  necessary  on  his  part  to  bring 
himself  within  its  provisions. 


1866. 


Ov0W^wvMv» 


The  &cts  were  not  disputed.  The  cause  now  came  on  December  21. 
to  be  heard  on  motion  for  an  injunction  to  restrain  the 
Board  of  Land  and  Works  and  all  officers  and  servants 
of  Her  Majesty,  and  Langmore,  who  was  made  a  defen- 
dant, from  evicting  the  Suppliant  and  also  to  prevent  the 
issue  of  a  lease  to  Longmore. 


Mr.  Bunny  and  Mr.  A'Beckett  (with  whom  Mr.  Wood  and 
Mr.  FeUomireve  instructed)  for  the  Suppliant.— It  is  neces- 
sary to  refer  to  the  Act  of  186Q  to  ascertain  the  rights  of  a 
certificate-holder.  The  Act  of  1866  does  not  alter,  but 
carefully  preserves  the  rights  conferred  by  the  former  Act. 
The  only  alteration  effected  is  in  the  mode  and  time  in 
which  it  is  to  be  exercised.  The  Suppliant's  position  as  a 
selector  is  free  from  every  objection  except  that  of  agency, 
which  is  the  ground  on  which  his  selection  has  been  dis- 
allowed, and  that  disability,  if  existing,  must  be  found  in 
the  Act  of  1862.  Under  that  Act  the  right  of  selection 
was  only  fettered  in  this  respect  by  the  declarations  con- 
tained in  the  schedule,  and  these  declarations  were  not 
required  from  certificate-holders  as  to  whom  their  language 
is  inapplicable.  Sirnaon  v.  The  Queen  (a),  Beg.  v.  Taylor  (b). 
This  being  so  it  was  not  competent  for  the  Board  of 
Land  and  Works,  under  its  power  of  framing  regulations. 


Argumeni, 


(a)  Sap.  Ct^  Vict,  Julj  II,  1865. 


(6)  2  Wy.  &  W.»  Law,  23»  29. 
K  2 


Jfj^umeiU, 
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^^^^  to  prescribe  a  declaration  altering  the  law  and  limiting 
the  certificate-holders'  rights.  The  declaration  which  the 
Suppliant  was  compelled  to  make  before  selecting  was 
therefore  in  no  way  binding  upon  him,  and  whether 
true  or  fidse  could  not  vary  his  rights.  He  would 
have  been  without  any  remedy  if  he  had  not  made 
the  declaration.  Simsan  v.  The  Queen.  It  was  impro- 
perly imposed  as  a  condition  to  the  exercise  of  his 
right,  and  his  position  in  equity  will  not  be  preju- 
diced by  the  untruth  of  a  document  to  which  his  signa- 
ture has  been  thus  obtained.  Even  if  agency  were  a  valid 
objection  the  objection  was  taken  in  an  improper  form. 
The  power  of  disallowance  given  by  section  Id  of  the 
**  Amending  Act"  refers  exclusively  to  applicants  under  that 
Act  The  Act  of  1863,  in  sections  28  to  82,  provided  for 
the  case  of  an  improper  selection.  The  Board  could  not 
object,  but  any  person  aggrieved  by  the  selection  might  do 
so.  In  the  present  case  an  untenable  objection  has  been 
raised  and  in  the  wrong  manner.  The  Defendant  Longmore 
had  notice  by  the  proclamation  in  the  Gazette  that  the 
disallowance  was  unauthorised  by  the  law  under  which  it 
purported  to  be  made,  and  he  must  be  presumed  to  know 
the  law. 

Mr.  J.  W.Stephen,  Mr.  Holrayd,axid  Mr.  Tr«66  for  the  Crown. 
— The  Suppliant  has  no  rights  under  the  ''  Crown  Remedies 
and  LiahiUties  Statute"  as  no  contract  has  been  entered  into 
with  him.  There  was  never  any  assent  on  the  part  of  the 
Crown.  The  land  officer  was  not  authorised  to  contract 
If  there  be  any  contract  the  declaration  forms  a  material 
part  of  it  and  is  the  basis  upon  which  it  was  entered  into. 
That  declaration  must  be  taken  to  be  false  as  the  Sup- 
pliant's agency  is  not  denied,  he  has  therefore  no  loem 
etandi  in  a  Court  of  Equity.  The  power  of  disallowance 
vested  in  the  Board  of  Land  and  Works  by  the  12th  section 
of  the  **  Am£ndmg  Land  Act"  is  absolute,  is  only  to  be 
controlled  by  Parliament,  and  extends  to  eveiy  class  of 
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application.  Although  certun  grounds  of  ohjection  were 
specified  in  that  Act  the  Board  might  disallow  on  any 
ground  showing  an  attempt  to  evade  it.  As  an  injunction 
is  prayed  against  the  Board  of  Land  and  Works  specifically 
it  should  have  heen  made  a  party  to  the  suit.  There 
is  no  jurisdiction  under  the  Act  No.  247,  to  grant  an 
injunction. 

Mr.  Lawes^  for  the  Defendant  Longmme. — ^No  notice  to 
Longmore  has  heen  proved,  and  as  ^is  selection  has  not 
been  disallowed,  he  has  obtained  a  statutory  title  para- 
mount to  that  of  the  Suppliant 

Mr.  Bunny,  in  reply,  referred  to  DalUmore  v.  The  Quaen  (c) 
as  to  the  remedy  by  Lajunction. 

Mb.  Justice  Moleswobth  having  inquired  whether  the 
Grown  would  consent  not  to  interfere  with  the  Suppliant 
until  judgment  was  pronounced,  and  counsel  not  being 
instructed  to  give  such  consent,  proceeded  as  follows: — 
Considering  the  emergency  of  the  case  I  will  grant  the 
injunction  in  terms  of  the  notice  of  motion,  costs  to  be 
costs  in  the  cause.  I  have  not,  however,  considered  the 
matter  as  fully  as  I  should  have  desired  and  am  not  as 
much  persuaded  of  the  right  to  the  relief  sought  as  I  am 
in  ordinary  cases  where  I  grant  injunctions. 
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Mr.  J.  W.  Stephen,  Mr.  Holroyd,  and  Mr.  Webb  for  the         1866. 
Crown,  now  moved  to  dissolve  the  injunction.  JVJriwfy  26. 

Mr.  Bunny  and  Mr.  A*BeckeU,  for  the  Petitioner,  contra. 

The  same  arguments  were  used  as  on  the  previous  occa- 
sion. 

Cur.  adv.  vuU. 


(p)  AMte  p.  la 
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^^^'  ^      Mb.  Justice  Moleswobth  : — 


J^irikiry  27. 


This  is  a  motion  to  dissolve  an  injunction  obtained  by 
the  Petitioners.  I  think  that  the  23rd  section  of  the 
"  Land  Act  1862,"  No.  145,  obviously  gives  rights  to  per- 
Judgmenet.  g^^g  ^j^q  j^ad  previously  been  proprietors  of  land  ;  though 
the  word  "lease"  is  employed  in  the  Act  for  such  right  it 
would  be  more  accurately  described  as  a  power  to  purchase 
by  instalments  during  eight  years.  With  respect  to  per- 
sons acquiring  rights  under  sections  23  and  24,  there  is  no 
prohibition  to  their  being  trustees  for  other  parties.  The 
declaration  which  the  Act  imposes  upon  persons  seeking 
interests  under  the  preceding  section  (17)  is  obviously 
inapplicable  to  persons  seeking  under  the  23rd  section, 
and  they  not  being  required  to  make  such  a  declaration, 
are  not  open  to  the  argument  as  to  the  intention  of  the 
Legislature  to  which  applicants  under  sec.  17  are.  The 
language  of  the  clause  gives  rights  to  persons  seized  in  fee- 
simple,  without  distinction  as  to  their  being  seized  in  their 
own  right,  or  as  trustees ;  and  I  see  no  reason  for  importing 
such  a  distinction.  The  Government  forbore  to  throw  open 
land  for  selection  during  the  year  in  which  any  selection 
could  be  made  under  No.  145,  and  thereby  frustrated  the 
benefit  intended  by  the  23rd  section ;  and  the  Legislature, 
probably  for  that  reason,  thought  fit  in  the  Act  of  1865, 
No.  237,  to  revive  those  rights.  Sections  6  and  7  I  think 
revived  this  class  of  powers  of  selection  as  rights,  not 
merely  as  claims  subject  to  the  discretion  of  the  Govern- 
ment. They  were  also  recognised  to  be  assignable  and 
made  marketable,  or,  at  the  option  of  the  persons  entitled, 
were  convertible  to  sums  of  money  available  as  part  pay- 
ment of  the  purchase-money  for  Crown  lands.  The  Act, 
section  7,  provides,  however,  as  a  preliminary  to  the  exer- 
cise of  such  rights  by  certificate-holders,  that  they  should 
within  one  year  apply  to  the  Board  of  Land  and  Works  to 
sanction  the  certificate.  This,  I  think,  is  the  proper  time 
at  which  the  Board  of  Land  and  Works  should  exercise  its 
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power  of  inyestigation,  for  the  prevention  of  fraud  upon  1866. 

the  provisions  of  the  Act  of  1862,  before  they  sanction  Kettle 

the  claim  of  any  person  to  become  a  selector — ^and  this  is,  ^^^  queen 

no  doubt,  a  class  of  claims  as  to  which  great  frauds  might  

occur;  but  it  is  very  inconvenient  to  postpone  such  objec-  *  ^ 
tions  until  after  the  selection  has  been  made  and  the 
monej  paid« 

There  are  various  things  in  which  the  Board  can  no 
doubt  exercise  its  powers  of  investigation,  such  as  ascer- 
taining the  reality  of  the  seizin  of  the  applicants  and 
taking  care  that  no  person  got  more  than  the  restricted 
number  of  acres.  The  clause  also  contains  a  power  to 
the  Board  arbitrarily  somewhat  to  enlarge  the  area  to  be 
taken  up  by  a  certificate-holder  beyond  that  to  which  he  is 
entitled.  This  is  entirely  discretionary.  The  13th  clause 
requires  the  personal  attendance  at  the  land  office  of  all 
applicants  and  all  persons  deriving  under  that  part  of  the 
Act ;  but  the  next  words  make  a  distinction  between  pur- 
chase, selection,  and  a  lease  of  land  under  this  part  of  the 
Act,  showing  the  meaning  of  the  words  in  this  part  of  the 
Act  to  be  restricted  to  powers  originating  in  it ;  so  that  I 
think  the  obligation  of  personal  attendance  does  not  apply 
to  certificate-holders.  The  new  Act  gives  claims  for  leases, 
with  power  of  purchase,  and  allowance  for  improvements, 
whilst  that  of  186d  rather  gave  claims  to  purchase  the 
land  by  instalments.  A  provision  follows,  in  the  12th 
clause,  enabling  rejected  applicants  to  get  back  their 
money,  notwithstanding  the  provisions  of  the  Acts  for 
public  moneys,  and  in  several  cases  in  the  Act  of  1862, 
where  applications  failed  there  are  provisions  for  refund- 
ing money,  notwithstanding  the  " Audit  Act**  Some  pro- 
visions of  the  "Audit  Act"  boimd  persons  receiving 
Government  money  to  deposit  it  as  part  of  the  consoli- 
dated revenue,  which  made  those  provisions  for  refunding 
necessary.  Then  follows  a  provision  as  to  applications 
being  refused  or  disallowed  by  notice,  under  the  hand  of 


56 


SUPREME  COURT:   VICTORIA. 


1866. 


Judgmeid^ 


the  President  of  the  Board ;  but  this  is  restricted  to  cases 
"  accompanied  by  payment  of  rent  in  advance,  as  therein- 
"  after  mentioned," — that  is,  cases  of  leases  originated  by 
that  Act,  not  affecting  those  whose  rights  originated  under 
the  Act  of  1862.  I  doubt,  even  as  to  persons  who  became 
entitled  for  the  first  time  under  the  later  Act,  whether  the 
power  of  disallowance  is  altogether  arbitrary.  The  clause 
may  be  read  in  this  way,  that  unless  the  Board  shall  dis- 
allow within  the  limited  time  they  shall  be  deemed  to  have 
waived  objection.  This,  however,  would  not  prevent  redress 
against  persons  discovered  to  have  obtained  land  by  fraud, 
though  the  time  for  disallowance  had  elapsed,  or  even  a  grant 
had  issued.  As  to  the  provisions  for  publication  of  the 
reasons  of  disallowance,  and  giving  notoriety  to  them,  they 
might  be  an  additional  guard  against  official  misconduct  in 
rejecting,  consistent  with  the  existence  of  other  remedies 
to  the  applicant.  This  Act  was  framed  to  give  land  to  the 
mass  of  mankind,  including  the  poorest,  in  some  aspects  in 
preference  to  rich  people ;  and  it  might  therefore  be  con- 
sidered wise  to  give  the  protection  of  public  attention  in 
addition  to  legal  rights.  It  is  unnecessary,  however,  to 
enter  into  that,  as  at  present  I  have  to  deal  with  the  rights 
of  certificate-holders  only. 


I  think  that  the  regulations  which  have  been  issued, 
requiring  declarations  that  applicants  are  not  selecting 
as  agents  or  trustees  for  other  persons,  as  regards  certificate- 
holders  exceed  the  powers  which  the  Board  of  Land  and 
Works  possess  under  the  conjoint  operation  of  the  two 
Acts,  and  that  their  requiring  certificate-holders  to  make 
such  a  declaration  is  illegal;  and  a  person  making  it 
untruly  is  not  deprived  of  the  rights  which  he  possesses  as 
a  selector.  It  is  therefore  unnecessary  for  me  to  consider 
whether  in  the  present  case  I  should  regard  the  declaration 
as  true. 


I  am  not  prepared  to  express  an  opinion  whether  persons 
holding  certificates  and  seeking  to  have  lands  provided  for 
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their  selection,  or  the  recognition  of  their  certificates,  have 
any  remedy,  by  mandamus  or  otherwise,  against  the  Govern- 
ment; and  I  do  not  think  that  a  mere  statutory  right,    THiQuiEir 

independent  of  any  contract,  is  of  such  a  character  as  can  *      

be  enforced  under  the  Act  which  enables  subjects  to  sue  •'<^5'»«»- 
the  Grown.  But  where  an  Act  authorises  a  subject,  upon 
payment  of  money  to  the  Grown,  to  obtain  certain  advan- 
tages and  rights,  I  consider,  as  I  held  in  DaUim^ore  v.  The 
Queerit  that  he  may  sue  Her  Majesty;  the  conditions 
imposed  by  Parliament  having  been  performed,  and  the 
price  required  having  been  paid,  though  he  has  reached 
that  position  by  untruly  making  a  declamtion,  such  decla- 
ration having  been  arbitrarily  required. 

As  to  the  form  of  the  order,  I  have  some  doubt  as  to 
the  manner  in  which  the  order  for  injunction  ought  to  be 
framed.    The  Act  authorises  the  Court  to  make  final  orders 
as  against  the  Grown ;  and  if  it  gives  any  equitable  powers, 
it  must  be  assumed  that  the  Court  is  authorised  to  make 
interlocutory  orders.     No  order  against  Her  Majesty  should 
assume  the  tone  of  a  command  ;  but  in  injunction  orders 
against  private  individuals  they  extend  to  servants  and 
agents,  and  I  thought,  without  any  disrespect,  I  might 
restrain  the  Board  of  Land  and  Works,  and  all  other  officers 
and  servants  of  Her  Majesty,  from  doing  something.    I  do 
not  think  that  I  should  insert  in  the  order  a  threat  of  a  penalty 
of  J61,000  ;  nor  do  I  know  if  they  are  guilty  of  contempt 
against  the  process,  I  have  power  to  enforce  it  As  regards 
the  carrying  out  of  final  orders  of  the  Court,  the  Legisla- 
ture have  left  compliance  with  them  to  the  discretion  of 
the  Crown  and  its  servants.     There  can  be  no  execution — 
there  is  no  process  to  compel  obedience ;  and  for  the  same 
reason  I  should  not  afifect  a  power  to  compel  obedience  to 
interlocutory  orders.     Still  the  opinion  of  the  Court  must 
be  given,  leaving  it   to    be   treated  with   that   respect 
which  I  presume  that  the  iramers  of  the  Act  thought  the 
Executive  would  pay  to  the  expressed  opinion  of  a  court 
of  justice.    This,  however,  is  a  matter  of  etiquette  as  to 
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langaage,  and  not  of  importance  under  the  present  appli- 
cation. My  opinion  upon  the  subject  remains  unchanged; 
and  as  this  is  substantially  a  motion  for  a  re-hearing,  in 
refusing  it  I  shall  do  so  with  costs. 


April  27.  The  cause  now  came  on  for  hearing. 

Ar^v^keni.  Mr.  A'BeckeU  (with  whom  Mr.  Bunny,  Mr.  Wbod^  and 
Mr.  FeUom  were  instructed)  for  the  Suppliant. — ^No  new 
facts  haye  been*  disclosed  by  the  evidence.  The  only 
question  will  be  as  to  the  form  of  decree.  We  submit 
that  it  should  follow  as  nearly  as  possible  the  ordinary 
form  in  suits  for  specific  performance  of  agreements,  and 
that  if  the  parties  differ  as  to  the  form  of  lease  the  usual 
reference  to  the  master  should  be  directed.  The  injunc- 
tion should  be  continued  until  the  execution  of  a  proper 
lease. 

Mr.  J,  W.  Stephen,  Mr.  Holroyd,  and  Mr.  WM,  for  the 
Grown,  submitted  that  the  Court  had  no  jurisdiction 
under  the  Act  No.  241,  to  make  such  a  decree ;  and  that 
there  was  no  contract  within  the  meaning  of  that  Act. 

Mr.  Lowes  for  the  Defendant  Longmore. 


Mr.  A'Beckett  in  reply. 


Cur.  adv.  vuU. 


Judgment. 
Mag  10. 


Mb.  Justice  Moleswobth:— 

My  views  in  this  case,  expressed  upon  the  motion 
to  dissolve  the  injunction  28th  February,  remain  un- 
changed, and  are  now  to  be  carried  out  by  decree.  I 
think  persons  may  be  entitled  to  select  under  the  <*  Land 
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Act  1863/'  sec.  23,  continaed  by  the  "  Land  Ad  1865/'  not 
for  their  own  benefit,  and,  therefore,  that  the  Government 
regulations,  3rd  May,  1866,  are  ultra  vires.  As  the  Crown 
has  offered  no  evidence  to  shew  that  the  Suppliant  is  a 
trustee,  I  think  the  case  is  now,  as  to  the  Suppliant's  right, 
simplified,  and  I  must  hold  him  entitled  to  a  lease,  unless 
I  adopt  the  argument  that  the  Board  of  Land  and  Works 
has  an  arbitrary  power  of  rejection.  As  to  the  applicabi- 
lity of  the  Act,  I  think,  when  a  Victorian  Act,  assented  to 
by  the  Queen,  authorises  persons  of  a  certain  description, 
having  their  rights  authenticated  by  the  Board  of  Land 
and  Works,  to  proceed  to  the  district  land  officer,  and 
(subject  to  regulations  as  to  competition)  select  defined 
lands,  and  pay  him  a  year's  rent  for  it,  and  thereby  become 
entitled  to  a  certain  interest  in  the  land,  that  the  transac- 
tion completed  by  payment  constitutes  a  claim  or  demand 
founded  on  and  arising  out  of  a  contract  entered  into  on 
behalf  of  Her  Majesty,  or  by  the  authority  of  her  local 
Government,  within  the  meaning  of  Act  241,  sec.  7  ;  but 
according  to  the  view  I  expressed  in  Simson  v.  I7ie  Queen, 
11th  July,  1866,  would  hold  the  Suppliant's  right  of  suit 
incomplete  until  the  consideration  payment  passed  from 
him. 


1866. 
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As  to  the  Defendant  Mr.  Longmore,  he  was  a  purchaser 
with  notice  of  the  Suppliant's  right,  he  only  supposed 
that  the  land  was  open  to  him  by  the  Gazette  notice 
stating  that  the  Suppliant's  selection  was  disallowed ;  he 
having  selected,  and  his  selection  being  approved  by  the 
Board,  could  not  be  deprived  without  sentence,  and  he  was 
therefore  a  necessary  party  to  a  suit  against  the  Crown — 
just  as  if  a  private  owner  enters  into  a  contract  for  land 
with  one  person,  and  afterwards  into  an  inconsistent  con- 
tract with  another ;  the  first  cannot  generally  file  a  bill  for 
specific  performance  against  the  owner  without  making  the 
second  a  party.  Mr.  LoTigmore,  besides,  might  have  got  a 
lease  and  possession,  if  not  withstood ;  for  by  his  answer,  he 
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did  not  disclaim  but  insisted  upon  and  litigated  for  his 
supposed  rights — ^as  I  think,  not  real  rights.  I  see,  there- 
fore, no  reason  for  giving  him  costs  against  the  Suppliant 
The  Suppliant  is,  I  think,  entitled  to  his  costs  against  the 
Grown — ^the  ordinary  result  of  successful  litigation. 


The  language  of  the  decree  is,  as  I  said  about  the  injunc- 
tion order,  a  matter  more  of  etiquette  than  substance.  I  find 
in  the  old  forms  of  judgments  upon  petitions  of  right  that 
the  Courts  directed  the  act  which  should  be  done,  not  des- 
cribing the  person  who  should  do  it;  thus  avoiding  theappa- 
rent  disrespect  of  commanding  the  Sovereign.  The  judg- 
ments at  the  law  side  of  this  Court  have  been  similarly 
framed.  In  this  case,  the  principal  act  to  be  done- 
executing  the  lease — is  by  His  Excellency  the  Governor, 
who  is  authorised  under  section  36  of  Act  No.  341  to  pay 
moneys  ordered ;  but  as  in  other  cases  a  different  public 
officer  may  be  the  person  who  should  ol&ey  decrees,  I  shall 
frame  my  decree  generally,  merely  prescribing  what  I  think 
should  be  done,  except  as  to  the  injunction,  which  I  shall 
continue  by  reference,  without  altering  its  terms. 


Decree,  **  Declare  that  the  Suppliant,  as  a  selector  under  the  '  Ztmd  Ad  1862,' 

^~~  ''section  28,  revived  and  continued  by  the  'Land  Act  1866,'  is  entitled 

"to  a  lease  or  grant  fiir  eight  years  of  the  lands  in  the  petition  men- 
"tioned  as  selected  by  him  on  the  24th  day  of  Angnst  last»  and  has 
''already  paid  a  year's  rent  in  advance  for  the  same.  Direct  that  a 
"lease  or  giant  be  issued  to  him,  according  to  the  above  dedarationa. 
"  Refer  it  to  the  Master  to  settle,  in  case  the  parties  differ.  Until  the 
"  execution  thereof,  let  the  injunction  ordered  22nd  December,  1866,  be 
"continued;  and  let  the  Petitioner  recover  against  Her  Majesty,  the 
"  Respondent,  his  costs  of  this  suit  Reier  it  to  the  Master  to  tax, 
"  saving  the  lights  of  our  said  lady  the  Queen." 
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MELHUISH  V.  MILLER.  1866. 

Jf(2y  10,11,24. 
HE  ship  *' Lady  Ktnncdrd"  sank  in  Torres  Straits  in  September  19, 
the  month  of  June,  1861,  with  a  cargo  of  copper  helong-       m^^ia 

ing  to  two  firms ;  one  parcel  was  insured  with  Mdhtdsh         

and  other  underwriters,  the  Plaintiffs  in  the  suit,  and  ^^^  to -4 
another  with  the  Victoria  Fire  and   Marine  Insurance  and  ^  was 
Company,  of  which  the  Defendant  was  chairman,  and  g^aikea  ygbkL 
sued  as  such.      The  insured  abandoned  the  copper  in  -B  hired  a 
both  instances,  and  the  amount  of  their  insurances  was  crew,  who 
pidd  by   the  Plamtiffs  and  Defendants,  who  thus   be-  ^^^^^^ 
came  entitled  to  the  copper.    In  the  month  of  October,  the  command 
1861,    the   Defendants  chartered  the   barque    "  Jeannie  of  i^wuT^ 

Oswald^'  and  sent  her  to  the  wreck  with  skiUed  divers  recovered 

copper  he* 
and  the  necessary  machinery  and  appliances  for  raising  lon^nff  to 

the  copper,  and  under  the  command  of  Captain  Dcdshy  ^    'i^^* 
the  marine  surveyor  of  the  Defendants'  company.    After  cnmstanoes  of 
an  absence  of  about  five  months  the  "Jeannie  Oswald"  ^^g^^gj^^ 
returned  to  Melbourne  having  recovered  the  greater  part  «>ld  the  whole 
of  the  copper  belonging  both  to  Plaintiffs  and  Defendants,  thns  reo(we^ 
The  recovery  had  been  a  difficult  and  perilous  under-  ^^ni'^^^ 
taking,  risking  the  lives  of  the  divers  and  other  persons  JB  seeking  an 
actually  employed  about  the  wreck,  and  also  the  loss  ^!^*g^id   * 
of  the  "  Jeannie  Oswald  "  on  an  unknown  and  dangerous  aiid  payment 
coast.    Upon  arrival  at  Melbourne  all  the  copper  was  sold  after  deduct- 
by  the  Defendants.     The  Plaintiffs  then  wrote  to  the  J?gap«>por. 

''  tionate 

Defendants  requesting  that  the  price  of  so  much  of  the  amount  of  the 

copper  sold  as  belonged  to  them  might  be  paid  to  them ;  ^^,^5^. 

and  wrote  subsequently  offering  to  pay  their  proportion  curred  hy  S. 

in  there- 
covery. 
JEMd,  that  JB  was  entitled  to  a  salvage  reward  in  addition  to  costs  and  expenses. 


In  oertun  eases  a  court  of  equity  may  ascertain  the  amoont  to  he  paid  fbr  salvage 
under  the  juri8<]Uction  for  arranging  contrihution,  as  in  cases  of  average. 

Proof  of  title  to  he  required  where  a  numerons  dasa  are  made  plaintiffii  by  repre* 
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of  salvage  expenses  which  they  had  not  originally  offered 
to  do.  To  their  last  letter  the  Defendants  replied,  stating 
that  they  had  not  been  fully  indemnified  for  their  loss  on 
the  insurance  by  the  sale  of  all  the  copper  recovered,  and 
upon  that  ground  refused  to  recognise  any  title  in  the 
Plaintiffs. 


The  Plaintiffs,  Frederick  Melhtdsh,  John  Mdhuish,  and 
James  Hays  "  suing  on  behalf  of  themselves  and  aU  other 
"  the  underwriters  or  insurers  who  had  underwritten  the 
"policies  of  insurance  mentioned  in  the  bill,"  there- 
upon filed  this  bill,  alleging  that  the  Plaintiffs'  copper 
when  recovered  was  indistinguishable  from  the  Defendants', 
and  praying  that  an  account  might  be  taken  of  the  costs 
and  expenses  incurred  in  recovering  and  selling  the 
copper,  and  of  the  amount  received  in  respect  of  such 
sale,  and  that  the  Plaintiffs  might  be  declared  entitled 
to  receive  the  proceeds  after  deducting  all  necessary 
expenses  of  the  sale  of  so  much  of  the  said  copper  as 
the  amount  recovered  should  be  in  proportion  to  the 
amount  insured  by  the  Plaintiffs,  and  that  the  Defendants 
might  be  decreed  to  pay  to  the  Plaintiffs  such  amount 
when  ascertained. 


The  Defendants  by  their  answer  denied  that  there  was 
any  confusion  of  the  different  parcels  of  copper,  each 
being  distinctly  marked,  submitted  that  the  services  which 
the  Defendants  had  rendered  the  Plaintiffs  were  salvage 
services,  and  offered  to  give  up  the  proceeds  of  the  sale  of 
Plaintiffs'  copper  upon  being  paid  a  salvage  reward  over 
and  above  the  proportionate  amount  of  costs,  charges,  and 
expenses ;  stated  that  they  were  willing  that  the  amount 
of  such  reward  should  be  ascertained  in  the  suit,  but 
submitted  that  a  Court  of  Equity  had  no  jurisdiction  in 
the  matter,  and  that  the  Plaintiffs'  proper  remedy  was  at 
law  or  in  the  Admiralty  jurisdiction. 
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Mr.  Bunnyj  Mr.  J.  W.  Suphm,  and  Mr.  Holroyd  for  the 
Plaintijffis. — The  Defendants  are  not  entitled  to  assume 
the  position  of  salvors.  A  salvage  reward  is  given  to 
personal  merit  and  is  not  assignable.  The  Defendants 
ineorred  no  risk;  they  chartered  a  ship  and  paid  the 
crew  and  the  divers  high  wages  for  dangerous  services 
performed  by  them.  We  do  not  deny  that  the  crew  and 
divers  might  have  preferred  a  claim  for  salvage,  but  that 
claim  has  been  satisfied,  by  the  Defendants'  payments,  and 
the  Defendants  are  only  entitled  to  have  their  payments  re- 
couped. "  The  Mulstrave"  (rf),  "  The  Calypso"  (e\  "  The 
WaU"  (/),  "  The  Alfen"  (g).  The  Court  has  jurisdiction  to 
afford  the  discovery  and  account  sought,  and  being  seized 
of  the  case  for  that  purpose  will  give  the  Plaintiffs  complete 
relief  in  the  suit.  The  Defendants  are  clearly  liable  to 
account.  The  Plaintiffs,  whose  names  are  on  the  record, 
sufficiently  represent  all  the  underwriters  for  the  purposes 
of  the  suit.  Randal  v,  Cockran  (A),  White  v.  Dobinson  (j), 
CastdU  V.  Cooke  (k)j  Norton  v.  Cooper  (Q,  BuuMey  v.  Qross  (w). 


1865. 


JrgumeiUm 


Mr.  A*Beekett  (Mr.  Ireland^  Q.C.,  being  instructed  with 
him)  for  the  Defendants. — The  Defendants  do  not  claim 
salvage  reward  in  respect  of  any  danger  incurred  per- 
sonaUy,  but  in  respect  of  the  risk  of  their  property. 
If  this  had  been  lost  the  Plaintiffs  would  not  have  been 
liable  to  contribution,  and  they  are  not  entitled  to  benefit 
by  the  Defendants'  success  upon  payment  of  bare  expenses 
without  giving  anything  in  the  nature  of  reward.  The 
subject  of  salvage  in  the  present  case  was  derelict^  for  which 
a  large  reward  is  always  given.  '<  The  Ewell  Orove"  (n).  Owners 
of  ships  employed  in  saving  property  are  compensated  for 
the  employment,  although  their  property  has  been  so  used 


(d)  2  Hagg.,  71. 

(e)  J%.,209. 

{/)  2  WilL  Bolnnson,  70. 

(S)  Swa.,  189. 

(*)  lVe8.,Sen.,97. 


(j)  14Shn.,273. 

(k)  7  Hare,  89. 

(0    6  B.  G.  Mao  &  G.,  728. 

(m)  32  L.  J.,  Q.  B.,  129. 

(»)  3  Hagg.,  209. 
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without  their  knowledge.  The  merit  of  the  Plaintiffs  as 
earners  of  property  in  the  present  case  is  much  higher,  as 
they  employed  their  ship  and  servants  expressly  for  the 
purpose,  and  their  skill  and  enterprise  as  well  as  property 
procured  the  successful  result.  They  do  not  lose  their 
right  to  salvage  hecause  the  ship  is  hired  not  owned  by 
them.  "  The  CharloUa''  (o),  "  The  Happy  Eetum"  {p\  "  The 
Hope "  (q).  The  Defendants  are  willing  that  the  Court 
should  assume  jurisdiction  by  fixing  the  amount  of 
salvage  to  be  paid ;  but  if  it  should  decline  to  do  so 
because  no  Court  of  Equity  has  yet  done  so,  the  Plaintiffs* 
bill  ought  to  be  dismissed,  as  the  salvage  being  unascer- 
tainable  complete  justice  cannot  be  done  between  the 
parties  in  the  suit,  and  the  Plaintiffs  would  have  a  suffi- 
cient remedy  at  law. 


Mr.  Bunny  in  reply. 


Cur,  adv,  tmU, 


Jflf/y24. 
Judgment. 


Mb.  Justice  Molesworth  :^- 

The  facts  of  this  case  appear  to  be  as  follow : — In  1861 
the  English  and  Australian  Copper  Company  shipped 
about  fifty  tons  of  copper  on  board  the  "Lady  Kinnaird"  for 
Calcutta,  and  Messrs.  Fanning,  Nankivell  ^  Co.  shipped 
about  seventy  tons  in  the  same  ship,  the  former  being 
insured  in  London  by  various  underwriters  represented  by 
the  Plaintiffs,  and  the  latter  being  insured  in  Melbourne 
by  the  Victoria  Insurance  Company.  The  "  Lady  Kinmdrd  " 
was  wrecked  in  Torres  Straits,  near  the  shore  of  Queens- 
land, abandoned,  and  sunk  in  eight  fathoms  of  water. 
The  owners  of  both  the  parcels  of  copper  abandoned  to 
their  insurers,  and  were  paid  respectively  the  amounts 
insured.      The  Defendants'  company  shortly  afterwards 


(o)  2  Hagg.,  861. 


(l?)2Hagg.,198. 
(j)  3  Hagg.,  423. 
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chartered  a  barque  named  the  "Jeannie  Oswald"  with  a  com- 
petent master  and  crew,  to  proceed  from  Melbourne  to  the 
wreck,  and  recover  the  cargo  of  the  "  Lady  KinnairdJ'  It  was 
agreed  that,  if  the  enterprise  was  unsuccessful,  and  the 
ship  returned  empty,  the  owners  should  be  paid  £600 ;  but 
in  case  any  of  the  copper  was  recovered,  the  owners  should 
be  paid  £275  a  month ;  and,  further,  that  the  Defendants 
should  insure  the  ship  from  perils  of  the  seas,  &c.,  for 
£1200.  The  Defendants'  company  also  engaged  divers  at 
monthly  salary  and  eight  per  centage  of  all  copper  reco- 
vered ;  they  sent  their  own  marine  surveyor  to  superintend 
and  direct  the  diving  operations,  and  had  purchased  partly 
the  necessary  diving  apparatus.  The  expedition  of  the 
"Jsannie  Oswald"  succeeded  through  the  skill,  courage,  and 
industry  of  those  employed,  and  she  brought  back  safely 
to  Melbourne  about  106  tons  of  copper,  partly  that  shipped 
by  the  Copper  Company,  partly  that  shipped  by  Fanning 
and  NanJdoell,  distinguishable.  The  Defendants'  company 
took  possession  of  the  whole  of  this  copper  so  recovered, 
sold  it  at  one  price  per  ton,  paid  the  various  disbursements 
of  the  enterprise  of  the  ^'  Jeannie  Oswald"  and  retain  the 
balance  of  its  produce. 


Jitd^fmeni. 


The  Plaintiffs  in  this  bill  stated  that  the  copper  reco- 
vered was  indistinguishable,  and  insisted  that  it  should  be 
deemed  to  belong  to  the  insurers  representing  the  shippers, 
in  proportion  to  the  quantities  shipped,  and  the  Plaintiffs, 
admitting  that  they  are  liable  for  their  proportion  of  the 
actual  expenses  of  recovery,  seek  to  recover  the  balance  of 
the  net  proceeds  of  the  copper  sold  by  the  Defendants. 


The  Defendants  represent  that  the  copper  recovered  is 
distinguishable,  and  admit  that  the  insurers  of  the  Copper 
Company  are  entitled  to  the  proceeds  of  the  part  of  the 
copper  recovered,  with  deductions,  but  insist  that  such 
deduction  should  be  not  merely  a  proportion  of  actual 
expenses,  but  an  allowance  for  salvage  besides,  they  having 
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incurred  the  risk  of  losing  all  their  outlay  if  the  enterprise 
of  the  ^^Jeannie  Oswald"  had  proved  unsuccessful,  and  of  the 
loss  of  the  ship  if  wrecked. 

I  have  first  to  deal  with  the  question  of  the  jurisdic- 
tion of  this  Court  upon  the  suhject,  and  have  felt 
considerahle  difficulty  upon  it,  hut  have  come  to  the 
conclusion  that  the  case  comes  within  its  equitahle  juris- 
diction, as  one  for  arranging  contrihution,  as  in  cases 
of  average.  Story  Eq.  Juris.,  sec.  470,  &c.,  sec.  490,  &c. 
The  Plaintiffs  here  have  a  right,  suhject  to  deductions 
involving  accounts.  Though  the  contrihutors  are  reduced 
to  a  class  and  a  company,  they  might  have  proved  more 
numerous,  and  the  facts  to  he  ascertained,  if  dispropor- 
tionate time,  risk,  or  lahor  had  heen  hestowed  in  recovering 
different  parts  of  the  cargo,  might  have  heen  very  com- 
plicated, and  the  obtaining  a  result  have  required  intricate 
calculations.  This  view  of  the  case  is  independent  of  the 
question  of  confusion.  The  Defendants  were  in  posses- 
sion of  all  the  facts,  the  Plaintiffs  ignorant  of  details  of 
quantity,  &c.;  and,  therefore,  the  Plaintiffs  had  to  come  to 
equity  for  discovery,  according  to  some  cases  that  would 
warrant  the  Court  in  giving  relief  also  ;  but  I  should  not 
like  to  rest  my  decision  on  that  ground.  Story,  sec.  456, 
&c.  But  it  has  been  argued  on  behalf  of  the  Defendants, 
that  the  determining  of  the  amount  of  salvage  claims  is 
not  within  the  province  of  this  Court.  It  is  certainly  more 
usually  a  matter  of  Admiralty  jurisdiction,  from  the  advan- 
tages possessed  by  that  court  over  law  courts  for  proceed- 
ings in  rem.,  taking  security  pending  a  cause,  and  bringing 
a  great  number  of  actors  together.  But  questions  as  to  the 
amount  of  salvage  are  not  cognizable  by  them  solely ;  they 
may  equally  be  tried  in  the  law  courts  ;  in  some  cases,  by 
statutory  enactments,  even  by  magistrates.  This  Court 
possesses  machinery  for  such  investigations  generally 
better  than  law  courts,  can  receive  the  same  evidence,  and 
employ  a  jury  if  convenient. 
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Passing  now  to  the  main  subject  of  discussion,  the 
deductions  to  which  the  Plaintiffs  should  be  subject.  The 
copper  was  recoTered  by  the  persons  on  board  the  "Jeannie 
Oswald"  under  such  circumstances  that  if  the  owners  had 
sent  the  ship,  and  her  crew  had  gone  to  the  wreck  on  a 
speculation  of  salvage,  unemployed  by  others,  they  would 
have  been  entitled  to  salvage  on  a  large  scale  in  regard  to 
the  trouble,  risk,  and  expense  incurred  by  the  salvors,  and 
the  state  of  the  ''  Lady  Kinnaird**  derelict.  The  Defendants 
have  defrayed  the  expenses,  including,  perhaps,  additional 
charges  for  the  danger  of  the  lives  of  persons  employed, 
and  have  incurred  the  risk  of  the  loss  of  the  ship,  diving 
apparatus,  &c.,  and  of  their  entire  outlay  if  the  speculation 
failed.  Their  disbursements  protect  the  Plaintiffs  from  all 
claim  by  the  owners  and  persons  employed,  and  there 
is  no  natural  equity  for  placing  the  Plaintiffs  in  a  better 
situation  than  if  they  were  paying  the  actual  salvors. 
A  claim  for  salvage  may  be  defeated  by  payment  of  a 
stipulated  reward.  "  The  William  Lushington  "  (r).  So  it 
is  here  as  between  the  ^' Jeannie  Oswald^''  &c.,  and  the 
Defendants ;  yet  the  Plaintiffs  have  nothing  to  do  with  that 
as  a  protection  to  them ;  but  I  think  they  are  to  be  dealt 
with  in  regard  to  the  Defendants  having  thereby  procured 
a  benefit  of  salvage  for  them  for  which  they  should  pay 
as  to  independent  salvors,  the  Defendants  being  regarded 
as  purchasers  of  that  right.  But  it  is  argued  against  this 
that  a  claim  for  salvage  as  for  personal  danger  and  labor  is 
not  assignable.  This  is  true  as  to  persons  entering  into 
bargains  that  all  rights  of  salvage  which  they  may  acquire 
shall  belong  to  others,  as  of  apprentices  with  their  owners. 
'' The  Columbine"  (b),  and  the  "  Two  Friends"  {t),  because  it 
would  be  contrary  to  public  policy  to  withdraw  the  induce- 
ments for  salvage  exertions,  and  because  the  reward  for 
personal  risk  and  exertion  should  not  be  given  to  persons 
who  have  not  encountered  the  one  or  undertaken  the  other. 


Judgments 


(r)   7  No.  Cas.,  861. 


(*)  2  W.  Rob.,  186, 
(0  8  Jur.,  1011. 
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1^^  ^  The  former  motive  has  induced  an  enactment  accordingly, 
as  to  all  seamen,  17 &  18  Vic,,  cap.  civ.,  sec.  182.  Inre  **Ths 
Alfen"    But  these  reasons  would  be  inapplicable  to  a  bar- 

gain  by  one  hiring  others  to  save  his  property  from  an 

^  existing  danger  at  a  rate  by  time,  stipulating  that  he  should 

have  the  benefit  of  their  claims  for  salvage  of  other  pro- 
perty in  the  same  wreck.  The  Courts  of  Admiralty  seem 
rather  to  have  fieivored  ships'  owners  and  crews  making  a 
conjoint  claim  for  entire  salvage,  not  inquiring  into  their 
arrangements  for  distribution  between  themselves, whether^ 
before  or  after  the  service  done.  Shipowners  have  been 
held  entitled  to  share  the  salvage  earned  by  their  crews  in 
regard  to  the  inconvenience  and  risk  suffered  by  their 
absence.  Where  all  of  a  crew  were  ready  to  go  on  a  salvage 
expedition,  but,  in  regard  to  the  safety  of  their  own  vessel, 
part  only  were  allowed  to  go,  all  willing  were  allowed  to 
participate  equally  in  the  salvage,  and  that  whether  there 
was  or  was  not  an  agreement  to  that  effect.  *'  The  Balti- 
more** (v).  In  this  case,  far  the  greater  part  of  the  Defen- 
dants* claim  is  for  the  services  of  men  as  paid  their  ordi- 
nary wages,  and  the  procuring  a  ship  to  encounter  peril. 
The  owners  of  ships  are  clearly  entitled  to  salvage  in 
respect  of  the  time  employed  and  risk  incurred  by  the 
dhipsi  and  this  right  is  completely  assignable,  and  as 
between  charterers  and  owners  it  is  matter  of  lawful  stipu- 
lation which  shall  have  the  benefit  of  salvages  effected. 
''The  Alfen"  If  I  were  to  deal  precisely  with  the  rights  of 
the  parties  in  this  case,  I  should  say  that  the  Defendants 
should  be  regarded  as  purchasers  of  the  rights  which  the 
owners  of  the  "Jeannie  Oswald**  and  persons  engaged  in 
recovering  the  copper  shipped  by  the  Copper  Company 
would  have  had  for  salvage  upon  it  if  they  acted  of  their 
own  motion;  but  assuming  the  bargains  made  by  the 
Defendants  with  those  employed  to  be  reasonable,  it  will, 
I  think,  come  to  the  same  thing  nearly  if  I  deal  with  the 

(«)  2  Dods,  182. 
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matter  in  the  view  taken  in  the  pleadings  and  arguments 
before  me — ^namely,  that  it  is  conceded  that  the  Defendants 
should  have  a  proportion  of  their  expenses,  and  that  the 
debateable  point  is  if  they  should  have  a  salvage  allowance 
besides,  which  latter  I  am  prepared  to  decide  in  their 
favor. 


1865. 


Judgment. 


As  to  costs,  the  Defendants  were  wrong  in  possessing 
themselves  of  the  property  of  others  and  appropriating  it 
without  announcing  the  fact;  they  are  not,  however, 
chargeable  with  having  taken  any  pains  to  conceal  what 
they  did.  The  first  application  made  by  the  Plaintiffs' 
solicitors,  29th  July,  1862,  for  restitution,  was  quite  unrea- 
sonable, as  it  offered  no  allowance  for  even  expenses.  The 
Defendants'  answer  of  14th  August,  1862,  objects  that  the 
demand  was  of  simple  payment.  The  Plaintiffs'  own 
letter  to  the  Defendants,  24th  December,  1862,  seeks  the 
net  amount  of  salvage  on  the  49  tons  7  cwt.,  after  payment 
of  all  salvage  charges,  by  which  I  think  they  meant  the 
deduction  which  I  am  prepared  to  decree ;  at  all  events, 
their  letter  might  form  a  reasonable  basis  for  detailed 
adjustment.  But  the  Defendants  answered  this,  24th 
February,  1863,  insisting  that  they  had  insured  for  Jg7,800, 
expended  £8,500  in  the  salvage,  and  realised  only 
Jg9092  10«. ;  in  short,  that  they  were  not  fully  indemnified 
in  the  entire  transaction.  The  unreasonableness  of  this 
line  of  argument  is,  that  it  assumes  that  the  Defendants 
had  a  right  to  indemnify  themselves  with  other  people's 
copper.  This  letter,  moreover,  contained  an  untrue  asser- 
tion, that  the  Defendants  applied  to  the  agents  of  the 
Copper  Company  to  join  in  attempting  the  salvage,  and 
were  refused.  The  Plaintiffs'  bill  insists  upon  restitution, 
paying  only  a  proportion  of  actual  expenses ;  the  Defen- 
dants' answer  offers  restitution  upon  the  terms  of  Plaintiffs' 
paying  reasonable  salvage  besides — I  think  correctly ;  but 
the  answer  disputed  the  Plaintiffs'  title,  so  putting  them 
to  prove  it,  and  made  its  offer  contingent  upon  this  Court 
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assuming  jurisdiction.  I  do  not  think  that  those  acting 
for  the  Plaintiffs  could  have  brought  the  cause  to  a  termi- 
nation upon  the  offer  in  the  answer  at  a  much  cheaper 
rate  than  they  have  done.  Treating  it  as  a  case  in  which 
both  sides  are  to  be  blamed  for  litigation,  I  shall  leave  each 
to  abide  their  own  costs. 


Decree.  '*  Declare  that  the  FlamtiffB  and  the  other  underwriters  of  the  polides 

"  of  insurance  effected  for  the  English  and  Australian  Copper  Company, 
"  in  the  bill  mentioned,  became  entitled,  by  abandonment,  to  the  copper 
**  shipped  by  the  said  company  in  the  'Lady  Kinnaird*  as  wrecked, 
'*  and  that  they  or  their  representatives  are  now  entitled  to  the  net 
"  proceeds  thereof  in  the  hands  of  the  Defendants'  company,  subject  to 
"  deductions  for  a  proportion  of  the  costs,  charges,  and  expenses  incurred 
"  by  the  Defendants'  company  in  recovering  the  same,  and  an  allowance 
"for  salvage  services,  both  to  be  ascertained  as  hereinafter  directed. 
"  Let  such  underwriters  or  their  representatives  prove  their  claims 
"  before  the  Master,  and  refer  it  to  the  Master  to  inquire  and  report 
"  their  names  and  the  proportions  in  which  they  are  entitled.  Also  to 
**  inquire  and  report  what  waa  the  quantity  of  copper  ^brought  to  Mel- 
"  bourne  by  the  barque  *  Jeannie  Oswald,'  taken  from  the  *  L^tdif  Kin* 
"  nairdj  distinguishing  that  which  had  been  shipped  by  the  said  Copper 
"  Company  and  by  the  Defendants'  company,  and  the  amount  of  the  net 
"  proceeds  of  the  sale  thereof  respectively  which  came  to  the  hands  of 
"  the  Defendants'  company.  Also  to  inquire  and  report  the  entire 
"  costs,  charges  and  expenses,  including  reasonable  gratuities,  incurred 
"  by  the  Defendants'  company  in  the  recovery  of  copper  from  the  wreck 
"  of  the  '  Lady  Kinnaird ;'  and  to  apportion  the  said  costs,  charges  and 
"  expenses  between  the  several  parcels  of  copper  so  recovered.  Also  to 
"  inquire  and  report  with  what  sum  the  Plaintiffs  and  other  underwriters 
"  should  be  reasonably  charged  as  for  the  salvage  services  rendered  by 
"  the  employment  of  the  aid  barque  *  Jeannie  Oewald,*  and  the  persons 
"  carried  by  her,  in  the  recovery  of  the  said  copper,  part  of  that  shipped 
"  by  the  said  Copper  Company.  Let  the  parties  respectively  abide  their 
"  own  costs  up  to  and  including  this  hearing,  without  prejudice  to  the 
"  Plaintiffs'  right  to  contribution  fVom  others  taking  the  benefit  of  this 
"  suit.    Reserve  further  directions  and  future  costs ;  liberty  to  apply." 


Appeal  From  this  decree  the  Plaintiffs  appealed  to  the  full 

Court  (w). 


(to)  Coram  Stawell,  C.  J,,  Sorry,  J.,  and  Williame,  J. 
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Mr.  Bunny,  Mr.  J.  W,  Stephen,  and  Mr.  Holr(yyd  for  the       ^  ^^• 
Appellants,   repeated    the  arguments   used    below,    and 
insisted  that  even   if  the  Defendants  were  entitled  to 

salvage  in  respect  of  the  employment  of  ship  and  machi-         

nery,  they  were  not  entitled  in  respect  of  employment  of  ^ji^^u^ 
divers,  &c.,  as  that  claim  would  be  fully  covered  by  the 
allowance  for  costs,  charges,  and  expenses  in  the  sums 
paid  to  the  divers  and  others.  They  submitted  that  the 
decree  was  unnecessarily  stringent  in  requiring  the  under- 
writers to  prove  their  claims  before  the  Master,  and  that 
it  should  have  directed  payment  to  the  Plaintiffs  on  the 
record. 

Mr.  Ireland,  Q.C.,  and  Mr.  A'Beckett,  for  the  Respondents, 
were  not  called  upon. 

The  Chief  Justice. — The  decree  of  the  Court  seems  to  Judgment  on 
us  substantially  correct  upon  the  question  of  salvage.  ^^^^  * 
The  owner  of  a  vessel  used  with  his  knowledge  for  the 
purpose  of  salvage,  though  himself  absent,  is  as  much 
entitled  to  salvage  as  if  present.  If  that  were  not  so  the 
owners  of  ships  and  various  articles  would  not  permit 
them  to  be  used  in  cases  of  salvage.  Throughout  the  char- 
terer should  be  treated  as  the  owner.  If  the  vessel  had 
been  lost  in  Torres  Straits  he  would  have  been  bound  to 
pay  the  whole  of  that  loss.  He  was  dominus  pro  tempore, 
and  the  vessel  was  his  vessel  for  the  purpose  for  which  she 
was  used.  He  is  entitled  to  salvage  for  the  value  of  the 
particular  articles,  and  also  for  the  moneys  which  he  paid 
for  the  services  given.  Salvage  is  that  which  cannot  be 
recovered  as  for  work  and  labor  done  ;  it  is  beyond  and  in 
addition  to  that.  Salvage  is  only  paid  when  successful, 
and  then  the  salvor  receives  enough  to  recoup  him  not 
only  the  expenses  directly  incurred  on  that  occasion,  but 
those  to  which  he  has  been  indirectly  subjected  on  all  other 
occasions  in  which  he  may  have  been  unsuccessful.  The 
charterers  were,  therefore,  entitled  to  salvage,  in  the  strict 
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and  proper  acceptation  of  that  word,  to  the  extent  of  the 
capital  risked.  That  capital  consisted  of  the  vessel,  the 
equipments,  and  the  lahor ;  all  of  which  may  he  repre- 
sented hy  money.  To  limit  the  amount  in  the  way  sug- 
gested would  he  to  defraud  the  charterers  of  that  to  which 
they  were  strictly  entitled. 


The  ohjection  respecting  the  proof  required  hefore  the 
Master  is  of  a  technical  character.  We  will  consult  the 
learned  Judge,  and  as  soon  as  we  have  had  an  opportu- 
nity of  a  conference  with  him  will  intimate  our  opinion. 
But  that  does  not  affect  suhstantially  either  the  decree  or 
the  appeal.  We  think  the  appeal  ought  to  he  dismissed. 
As,  however,  there  may  he  a  modification  in  the  decree 
as  to  the  proof  in  the  Master's  office  we  postpone  that 
question,  and  with  it  the  question  of  costs. 

Cut.  ado.  vuU. 


1866. 
Ifoy  14. 


The  Chief  Justice  now  delivered  the  judgment  of  the 
Court  as  follows  : — 


After  hrlefly  stating  the  facts  his  Honor  proceeded  :- 


The  decree,  suhstantially  in  favor  of  the  Plaintiffs, 
required  that  the  rights  of  the  individual  undenrriters 
should  he  ascertained  in  the  Master's  office.  It  was  sug- 
gested that  the  costs  of  this  process  would  he  more  than 
the  decree  was  worth  to  any  individual  underwriter ;  and 
that  unless  some  departure  from  the  general  rule  could 
he  sanctioned  —  unless  some  mode  of  resting  on  the 
general  proof  of  interest  given  in  the  suit  by  the  under- 
writers were  devised  and  sanctioned  by  the  Court — ^the 
decree  would  be  worthless  to  the  Plaintiffis,  and  the  suit 
might  as  well  have  been  dismissed.      We  were  much 
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impressed  with  what  was  addressed  to  us,  and  have  fully  1866. 
considered  its  effect ;  but  we  have  been  unable  to  see  our 
way  to  any  safe  alteration  in  the  terms  of  the  decree  in 
this  respect.  It  was  suggested  that  the  present  proof,  or 
certain  proofs  by  aflfidavit,  might  be  deemed  sufEicient  "^S^;.°" 
generally,  leaving  the  Defendants  to  call  for  more  specific 
evidence  if  they  should  be  so  advised,  and  the  Court  to 
decide  on  such  requirement.  Some  of  the  underwriters^ 
in  England  are  no  doubt  now  dead ;  affidavits  made  or 
discharges  given  by  an  agent,  might  afford  no  protection 
against  claims  which  may  hereafter  be  preferred  by  their 
representatives  if  the  decree  were  made  in  the  way  now 
suggested;  and  the  Defendants  might,  in  fact,  have  to 
pay  twice.  The  case  may  be  a  hard  one,  but  the  hard- 
ship arises  out  of  the  peculiar  position  of  the  Plaintiffs, 
and  the  way  in  which  insurance  business  is  done  through 
brokers.  At  home,  the  broker  is  known  as  the  agent 
for  all  parties — ^he  receives  money  for  all,  and  adjusts  the 
whole  dispute ;  but  a  broker  resident  in  London  is  not 
koown  here  as  the  sufficiently  authorised  agent  of  all 
the  parties  so  as  to  protect  a  pa3rment  by  the  defendants 
to  him  on  account  of  the  parties  he  represents. 

The  Court  cannot  concur  in  the  request  to  vary  the 
decree.  We  will,  however,  direct,  if  the  Plaintiffs  desire 
it»  that  the  money  be  paid  into  Court,  and  hope  that  that 
step  may  afford  facilities  to  all  parties.  The  appeal  is  dis- 
missed, with  costs.    The  decree  dates  from  this  day. 

Appeal  dismissed  with  costs. 
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GREEN  V.  SUTHERLAND. 


Where  by  de-    J\.  SUIT  was  instituted,  on  behalf  of  infants,  against 
ance  has  been    ^®  trustees  of  the  will  of  Edward  Bernard  Qrem  (who  died 

made  for  the  on  the  6th-  of  October,  1861),  seeking  to  have  the  trasts 
past  mainten-  ^  " 
ance  of  an  thereof  declared  and  a  scheme  settled  for  the  infants'  main- 
Seed  rate*  the  *®^*^^®  ^^^  education.  The  will  gave  the  trustees  the  usual 
Court  will  not  discretion  as  to  maintenance,  and  directed  the  accumula- 
d^t^^refer-  **^^  ^^  unapplied  income.      EUza  Barham  Green,  one  of 

ence  as  to  past  the  infent  PlaintiflFs,  was  entitled  to  £160  per  annum  until 

maintenance       _  .     .  ,  ,  «  ^, 

for  the  pur-      her  majority,  and  to  a  life  annuity  of  ^680.    The  trustees, 

t^w"*^      in  the  exercise  of  their  discretion,  had  made  payments  to 

whether  the      her  mother  and  guardian  at  the  rate  of  £150  for  her  main- 

irate  was  sufl&> 

cient  under       tenance.     By  the  decree  dated  28th  March,  1866,  it  was 

special  cir-        declared  that  Eliza  Barham  Green  was  entitled  to  a  yearly 

cumstances,  or 

had  been,  in      sum  of  £150,  to  be  applied  in  her  maintenance  and  edu- 

fact,  exceeded    cation,  or  otherwise  for  her  benefit,  and  that  the  sums 

for  the  infanf  s 

benefit.    Such  already  handed   over  by  the  trustees  to  EUen  Green,  the 

vidll*ber^ifl^  mother  of  the  said  Plaintiff,  for  her  maintenance  and 

irrespective  of  education,  should  be  deemed  to  have  been  taken  out  of  her 

the  case,  as       share  of  income,  and  that  she  was  entitled  to  the  surplus, 

being  Ml  at-      jf  j^jy  ^^  accumulated  for  her  benefit ;  and  it  was  referred 

tempt  by  "^ 

motion  in  the    to  the  master  to  take  an  account  of  the  sums  already 

the  decree^  handed  over  by  the  trustees  to  the  said  EUen  Green,  for  the 
maintenance  and  education  of  the  said  Eliza  Barham  Green, 
and  to  report  the  sums  due  to  her  on  account  of  the  accu- 
mulation of  the  annual  sums  to  which  she  was  entitled 
over  and  above  the  sums  handed  over  as  aforesaid ;  and 
the  Master  was  directed  to  inquire  and  report  what  sums 
should  be  allowed  for  her  future  maintenance  and  educa- 
tion, and  subject  to  any  and  what  variations. 

The  Plaintiffs  now  moved,  on  notice,  that  it  might  be 
referred  to  the  Master  to  inquire  by  whom  E.  B,  Green 
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had  been  maintained  prior  to  the  decree*  and  what  portion 
of  the  JgdSO  per  annum,  to  which  she  had  been  declared 
entitled,  had  been  expended  in  her'maintenance,  and  to 
whom  the  same  should  be  paid.  The  motion  was  made 
upon  affidavits  stating  that  the  infant  had  been  suffering 
for  the  last  five  years  from  an  opthalmic  affection,  by  which 
she  might  lose  her  sight,  and  that  the  disease  could  only 
be  cured  by  constant  care  and  attention,  generous  diet,  and 
frequent  change  of  air ;  that  her  mother,  Eliaa  Orem,  had 
pursued  the  course  prescribed,  and  in  doing  so,  had  been 
necessarily  put  to  great  expense  by  changing  her  residence 
and  otherwise ;  and  had  exceeded  the  allowance  made  by 
the  trustees,  having  incurred  debts  on  the  infant's  account 
amounting  to  about  Jg400  ;  and  that  the  allowance  of  £150 
a  year  was  not  sufficient  to  enable  the  infant  to  live  in  the 
manner  which  her  medical  attendant  considered  essential 
to  the  re-establishment  of  her  health,  her  whole  income  of 
£330  being  insufficient  for  the  purpose. 

Mr.  J.  W.  Stephen  for  the  Plaintiffs. — It  is  for  the  infant's 
benefit  that  her  mother  should  not  be  embarrassed  by  the 
debts  which  she  has  incurred.  Some  provision  should  be 
made  for  discharging  these  debts,  and  the  liberal  views 
with  which  Courts  of  Equity  consider  what  is  for  the 
benefit  of  infants  directly  and  indirectly,  justify  the  pre- 
sent application.  [Molesworth,  J. — Is  not  this  an  applica- 
tion seeking  to  go  behind  a  decree,  and  to  obtain  a  retro- 
spective maintenance  order ;  the  reference  asked  being  in 
effect  to  refer  it  to  the  Master  to  report  whether  the  decree 
should  be  varied.]  The  order  sought  will  be  no  variation, 
but  an  addition  to  the  decree  which  might  have  been 
asked  at  the  hearing.  The  practice  is  not  so  rigorous  as 
to  compel  the  Court  to  refuse  the  order. 


1866. 
Gbeek 

V, 
SUTHEBLAlfD. 

Statement. 


Argument, 


Mr.  Bimny,   for  the  Defendants,  the  trustees,  did  not 
oppose  the  application. 
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1866.         Mb.  Justice  MoiiEswobth: — 


Gbbeit 

SUTHSKLAITD. 


I  think  I  am  pre'claded  bj  the  decree  from  granting 
this  application ;  but  it  is  of  a  class  which  I  am  not 
%dgment,  iiigpoged  to  Sanction.  The  maintenance  of  an  infant 
is  left  under  the  discretion  of  trustees.  She  suffers  from 
an  ailment  which  is  the  subject  of  intense  anxiety  to 
her  mother,  who  is  consequently  led  from  time  to  time 
to  incur  expenses  in  excess  of  the  allowance  made  to 
her  by  the  trustees.  She  and  they  differed  as  to  the 
amount  which  should  be  allowed,  and  she,  with  the 
assent  of  the  trustees,  has  taken  steps  to  have  the 
future  allowance  settled  by  the  Court.  The  mother  has 
got  into  debt,  and  now  asks  to  be  taken  out  of  debt,  and 
to  obtain  a  retrospective  order  for  that  purpose.  The 
motion  appeals  to  the  best  sympathies  and  feelings,  but 
must  nevertheless  be  regarded  with  such  rigour  as  may 
ascertain  that  it  is  consistent  with  law  and  justice. 
Technically,  I  am  locked  up  from  granting  it  by  the 
decree,  as  the  amount  to  be  allowed  has  been  settled  by 
the  language  of  the  decree  which  I  have  before  considered. 
I  am  as  much  bound  by  my  own  decree  as  by  one  made  | 

by  others,  and  must  not  allow  a  perpetual  agitation  for  | 

the  purpose  of  undoing  what  has  been  done.    The  Master  | 

will  have  full  opportunity  for  consideration  as  to  the 
future  allowance,  which  should  not  be  based  on  the  measure 
of  the  mother's  liabilities  for  the  past,  but  should  be  as 
liberal  as  the  present  circumstances  of  the  in£Euit  will 
justify.  The  motion  must  be  refused ;  costs  to  be  costs  in 
the  cause. 


B, 
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1866. 
MACKINTOSH  v.  CLARKE.  A^^l. 

May  10. 

►Y  indenture  of  settlement,  dated  17th  April,  1868,  and  By  ante  nup- 
executed  in  anticipation  of  a  marriage  between  Mrs.  Martha  real  and  tot-'^ 

CUxrke  and  William  Mackintosh,  Mrs.  Clarke  conveyed  certain  «>™*1  property 

_         _  -  ,.■.,,  t        -,         -tt      i»  of  the  wife 

real  and  personal  estate  derived  by  her  under  the  will  of  was  settled  so 

her  former  husband  to  the  trustees  of  the  settlement  upon  ^^^^  *^®  V^' 

^        come  dunng 

trust  for  herself  until  marriage  and  thereafter,  during  the  joint  lives  of 

joint  lives  of  herself  and  Mackintosh,  for  her  separate  use,  ^^fg^as  mv- 

without  power  of  anticipation  ;  and  if  she  should  survive  able  to  her  for 

Mackintosh,  then  in  trust  for  herself,  her  heirs,  executors,  Qge^  without 

administrators  and  assiims ;  but  if  she  should  die  in  the  Pp^ef  of  anti- 
"  cipation.    Tlie 

lifetime  of  Mackintosh,  then  in  trust  for  such  person  as  she  wife  having 

should  by  will,  notwithstanding  her  intended  coverture,  decree  of  ^udi- 

appoint,  and  in  default  of  appointment,  in  trust  for  her  cial  separa- 

children  by  her  former  marriage.      The  marriage  was  a^suiraguinst 

solemnized  shortly  after  the  execution  of  the  settlement.  *?®  trustees  of 

the  settlement 
On  the  d7th  May,  186d,  Mrs.  Mackintosh  obtained  a  decree  praying  for  an 

of  judicial  separation  against  her  husband  (a?),  and  had  ve^^^nceto^ 

ever  since  lived  separate  and  apart  from  him.  her  of  all 

the  settled 
property. 
The  present  suit  was  instituted  by  Mrs.  Mackintosh,  suing      -^^W,  that 
,  .         .1^  .  X       X  ^  T^  .the  property 

as  a  feme  sole,  against  the  present  trustees  of  her  marriage  was  not 

s^tlement,  praying  a  declaration  that  she  was  absolutely  J^^^'t^'  *"^ 

entitled,  as  if  a  feme  sole,  to  all  the  real  and  personal  estate  to  or  devolved 

vested  in  the  Defendants  as  such  trustees,  and  for  an  abso-  tSe  dec^*"^ 

lute  conveyance  by  them  to  her  of  all  the  settled  property,  within  the 
m.  ,        ,    .  ,      .       ,  ,       meaning  of 

The  trustees,  by  their  answer,  submitted  to  act  as  the  No.  268,  sec. 

Court  might  direct.  ^±  *^*J 

^  although  a 

woman  enti- 

The  suit  now  came  on  by  consent  for  hearing  upon  bill      ^   w^th  a 

and  answer.  dause  against 

anticipation, 
Ac,  may,  whilst  unmairied,  require  it  to  be  discharged  of  this  restriction ;  yet  a  woman 
judicially  separated  is  not  for  sill  purposes  to  be  deemed  unmarried,  and  bill  dismissed 
with  ooets. 

(x)  Vide  MacJcintoth  v.  MackvntosK  1  Wy.  &  W.,  I.  E.  k  M.  70. 

w.  w.  fe  a'b.         vol.  III. — EQ.  r. 
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V. 

Claskb. 
Argument. 


1886,  Mr.  J.  W.  Stephen  for  the  bill, — The  restraint  upon  anti- 

MAomrTosH  cipation  is  a  mere  creature  of  equity  to  protect  the  wife 
against  her  husband,  and  does  not  apply  when  the  wife  is 
discovert.  TuUett  v,  Armstrong  (y).  By  the  "  Marriage  and 
Matrimonial  Causes  StattUe"  No.  268,  sec.  64,  "  in  every  case 
"  of  judicial  separation  the  wife  shall  from  the  date  of  the 
"decree  and  vrhilst  the  separation  continues  be  considered 
"  as  a  feme  sole  with  respect  to  property  of  every  descrip- 
**  tion  which  she  may  acquire  or  which  may  come  to  or 
"  devolve  upon  her  and  such  property  may  be  disposed  of 
"  by  her  in  all  respects  as  a  feme  sole"  The  20  and  21 
Vic.y  cap.  Ixxxv.,  sec.  26,  is  identical  with  this  section,  and 
the  case  of  Re  Insole  (z),  decided  on  that  section,  is  an 
authority  for  the  present  bill.  The  cases  of  Be  Kingsieys 
Trusts  (a)  and  Cooke  v.  FvUer  {h)  were  cases  in  which  the 
wife  had  obtained  a  protection  order.  By  sec.  21  of  the 
English  Statute  it  is  pronded  that  "  if  any  order  of  pro- 
*'  tection  be  made  the  wife  shall  during  the  continuance 
"  thereof  be  and  be  deemed  to  have  been  during  such 
"  desertion  of  her  in  the  like  position  in  all  respects  with 
"  regard  to  property  as  she  would  be  under  this  Act  if  she 
"  obtained  a  decree  of  judicial  separation;"  and  in  both 
these  cases  orders  were  made  for  payment  to  the  wife  of 
funds — in  the  first  case  simply  bequeathed  to  her,  and  in 
the  second  case  settled  to  her  separate  use  without  power 
of  anticipation.  The  latter  case  of  Cooke  v.  FtUler  is,  there- 
fore, precisely  in  point. 


Mr.  Webb  for  the  Defendants,  the  trustees. 


Cur.  adv,  vuli* 


(jf)  4  Myl.  &  Cr.,  377. 
(z)  14  W.  R.,  160. 


(a)  26  Bea^.,  84. 
(J)  lb.,  100. 
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Ms.  JusnOB  MOLESWOBTH  : — 

The  bill  in  this  case  is  filed  by  a  married  woman  against 
the  trustees  of  her  marriage  settlement,  seeking  to  have 
property  settled  to  her  separate  use,  handed  over  to  her 
own  disposal.  The  trustees  have  no  objection  to  the  order, 
but  are  unwilling  to  act  upon  their  own  responsibility 
without  a  decree. 


1866. 
Mackiktosh 

V, 

Clasee. 
May  10. 
Judgment 


The  property,  real  and  personal,  was  settled  in  1858,  so 
that  the  income  during  joint  lives  of  husband  and  wife  is 
payable  to  her  for  her  separate  use,  so  as  to  have  no  power 
to  alien  or  anticipate  the  same.  If  she  dies  before  him 
the  corpus  is  at  her  disposition  by  deed  or  will,  and  in  default 
of  appointment,  for  her  children ;  if  he  dies  before  her, 
the  corpus  is  hers  absolutely. 

Subsequently  to  the  settlement,  in  1863,  she  obtained  a 
decree  of  judicial  separation  from  him  under  the  *'  Divorce 
Act"  No.  126.  The  Plaintiflf  relies  upon  section  11  of  that 
Act,  re-enacted  by  sec.  54  of  No.  268.  [His  Honor  read 
the  section.]  The  difficulty  as  to  the  application  of  this 
clause  is,  that  this  property  was  not  acquired,  and  has  not 
come  to  or  devolved  upon  her  since  the  decree.  This  ob- 
jection is  not  met  by  the  cases  of  Kingsley's  Trusts  and 
Cooke  V.  Fuller,  In  both  of  them  the  question  arose  upon 
magisterial  orders  of  desertion,  which  have  a  retrospective 
effect  from  the  period  of  desertion,  and  the  property  was 
acquired  after  the  desertion,  but  before  the  order.  The 
importance  of  this  distinction  appears  prominently  in  the 
observations  of  the  Judge  deciding  Bathe  v.  Bank  of  Eng- 
land (c),  which  he  would  evidently  have  decided  otherwise 
if  the  will  by  which  the  wife  acquired  title  were  after  the 
marriage  and  before  the  desertion.  In  Denny  v.  Scott  (d), 
where  an  arrangement  before  marriage  was  made  to  settle 


(e)  4  K.  &  J.,  564. 


(d)  4  Y.  &  C,  264. 
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^1^^^  property  which  might  devolve  to  the  wife  after  marriage, 
Mackintosh    it  was  held  not  to  include  property  bequeathed  to  her 

CLiMB.  separate  use.  The  case  of  Be  Insole  decides  only  that  a 
reversionary  interest  existing  before,  but  coming  into  pos- 
session after,  a  decree  for  judicial  separation,  was  within 
the  parallel  clause. 

The  next  clause,  sec.  12,  re-enacted  by  sec.  56  of  No. 
268,  produced  some  doubt  on  my  mind.  It  enacts, "  That 
"  in  every  case  of  judicial  separation  the  wife  shall,  whilst 
**  so  separated,  be  considered  a  feme  sole  for  the  purpose  of 
"  contracts  and  wrongs  and  injuries,  and  suing  and  being 
"  sued,"  4fec.  A  woman  entitled  to  property  with  a  clause 
against  anticipation,  &c.,  may,  whilst  unmarried,  require 
it  to  be  discharged  of  this  restriction ;  but  a  woman  judi- 
cially separated  is  not  for  all  purposes  to  be  deemed  un- 
married. Both  the  old  Ecclesiastical  Courts  and  the  Act 
in  question  contemplated  the  probability  of  renewal  of 
cohabitation,  and  no  class  of  women  would  want  such  pro- 
tection more  than  those  sometime  separated  and  then  re- 
united to  their  husbands. 

Another  reason,  based  not  on  the  language  of  the  Act, 
but  probable  results,  which  would  make  me  very  unwilling 
to  decree  as  prayed,  is,  that  the  effect  sought  to  be  attri- 
buted to  judicial  separation  must  extend  to  magisterial 
orders  on  the  ground  of  desertion  ;  and  I  should  be  very 
apprehensive  that  many  settlements  would  be  put  out  of 
the  way  by  such  orders  coUusively  obtained. 

I  have  considerable  doubt  in  this  case,  but  think  it  safer 
to  refuse  the  decree ;  and  from  the  feeling  expressed  by 
the  parties  as  to  indemnifying  the  trustees,  I  believe  I  may 
as  by  consent,  dismiss  the  bill  with  costs. 
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In  the  Matteb  of  « THE  COMPANIES'  STATUTE 
1864,"  AND  In  the  Matter  op  THE  MALMES- 
BURY  UNITED  BREWERY  COMPANY  LIMITED. 


X  ETITION  by  Robert  BraUhwaUe  Tucker,  a  creditor  of  A  petition  for 

the  Malmesbury  United  Brewery  Company  Limited,  regis-  ^mt»^'*^  * 

tered  as  a  company  under  "  Tlie  Companies'  Statute  1864,"  (e)  ^der  No.  190, 

i.       1         .     -..  ^  ,  ,       ,        .         sec.  76,  is  to 

praymg  for  the  windmg  up  of  the  company  under  that  Act,  be  accepted 

on  the  ground  that  it  was  unable  to  pay  its  debts.     The  ^^*^>o«^  verl^" 
^  ^  •'  cation,  and  is 

petition  had  been  presented  under  section  76,  and  on  the  afterwards  to 

day    of  presentation  an   injunction  was   granted,   under  ^  Affidavit  ^ 

section  77,  by  his  Honor  Mr.  Justice  Molesworth,  in  Cham-  ™.ade  and  filed 

bers,  to  restrain,  until  the  hearing  of  the  petition,  further  days. 

proceedings  in  certain  actions  then  pending  against  the  --     ~ 

company.     An  affidavit  verifying  the  petition,  sworn  and  vit  to  ground 

filed  immediately  before  the  presentation  of  the  petition,  anlntnnction 

was  used  in  support  of  the  application  for  an  injunction,  under  No. 

and  no  subsequent  affidavit  was  filed.     The  petition  now  should  be  ' 

came  on  to  be  heard.  "?*^^e  ^^\ 

the  presenta- 
tion and 

Mr.  Molemorth  for  the  Petitioner.  th^^ion*!^ 

No  appearance  contra, 

Mb.  Justice  Moleswobth. — In  this  case  the  only  affi-  Judgment, 
davit  in  support  of  the  petition  was  sworn  and  filed  before 
the  presentation  of  the  petition.  But  by  rule  4  of  the 
rules  of  proceecTing  enacted  by  section  154,  and  set  out  in 
the  7th  schedule  to  the  Act,  it  is  provided  that  the  affidavit 
verifying  the  petition  "  shall  be  sworn  after,  and  filed  within 
«  four  days  after  the  petition  is  presented."  This  seems  an 
odd  sort  of  legislation,  though  copied,  I  believe,  from  the 
English  Act.     The  meaning  of  it,  as  far  as  I  can  judge,  is 

(e)  No.  190. 
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1866.         that  the  petition  is  to  be  accepted  without  verification,  and 

In  re         is  afterwards  to  be  verified  by  an  affidavit  made  and  filed 

^Bebw?ey^^  within  four  days.      I  think  the  affidavit  to  ground  the 

Company,      motion  for  au  injunction  should  be  made  after  the  presen- 

Judgment,     tation  and  acceptance  of  the  petition.     In  this  case  the 

injunction   is,  I  think,   irregular,  and   the   petition   not 

having  b.  en  verified  by  an  affidavit  filed  within  four  days 

after  its  presentation,  the  proceedings  must  be  taken  to 

have  lapsed  alt  >gether. 

Petition  dismissed. 


ATTORNEY-GENERAL  v.  LORIMER. 


Jufif  9.  ^ 

A  subscription  -*-N  the  year  1860,  in  consequence  of  the  Maori  rebellion, 

having  been  in  New  Zealand,  great  privation  and  suffering  were  expe- 

the  name  of  rienced  by  the  colonists,  and  also  by  the  volunteer  militia 

ki  ReliS™"**'  ^^^^^^S  ^°  ^^^  Plymouth.      At  a  public  meeting  held 

Fund,"  for  the  in  Melbourne,  on  the  7th  September,  1860,  the  following 

distress  caused  resolutions  were  passed  : — "  That  in  the  opinion  of  this 

by  the  Maori  "  meeting  the  privations  now  being  endured  by  the  volun- 
rebellton,  the  .  i,.-.,.  ii        ,..  « 

amount  sub-  ''  teer  militia  and  their  families,  and  the  destitution  of 

fou  ^dto'^be  i  "  Other  colonists  in  New  Plymouth,  caused  by  the  rebellion 

excess  of  the  *'  of  the  Maories  in  that  province,  loudly  calls  for  prompt 

a^Tsm-^^ui  "  sympathy  and  aid  from  the  Australian  colonies."    "  That 

remained  in  «  a  committee  be  appointed  for  the  purpose  of  collecting 

the  treasurers  ''  from  the  inhabitants  of  this  colony  contributions  either 

of  the  fund.  «  ^f  money  or  suitable  goods,  in  aid  of  the  sufferers  by 

information  "  the  rebellion  in  New  Plymouth."     A  subscription  was 

ney-GeneraT  accordingly  raised   in   Melbourne,    under  the  name   of 

decree  made  "  The  'J'aranaki  Relief  Fund,"  to  which  fund  large  private 

istration  of  contributions  were  made,  and  a  sum  was  also  granted  by 

the  fund.  ^^  Legislature  of  Victoria.  The  Legislature  of  New 
Zealand  having  subsequently  provided  funds  for  the  relief 
of  the  distress  caused  by  the  rebellion,  the  amount  sub- 
scribed and  granted  to  '*  The  Tarauaki  Relief  Fund"  was 
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found  to  be  far  in  excess  of  the  requirements,  and  a  sur- 
plus of  £2,894  ^s.  Sd.,  together  with  an  accumulation  of 
interest  amounting  to  £685  Qs.  Id.  remained  in  the  hands 
of  the  treasurers  of  the  fund.  An  information  was  there- 
fore filed  by  the  Attorney-General,  at  the  relation  of  James 
Service  and  James  Spowera,  against  James  Lorimsr,  Frederick 
Thomas  Sargood,  and  George  Bolfe,  for  the  administration  of 
the  fund. 


1866. 


Statement, 


The  information,  afler  setting  out  the  above  resolutions, 
stated  that  a  committee  was  appointed,  and  sums  received  to 
the  amount  of  £3,491  4^.  1^.,  of  which  £1,097  Is,  lOd.  had 
been  expended,  leaving  £3,894  2«.  M.  now  deposited  in 
the  names  of  the  Defendants  in  a  bank  at  interest,  which 
interest  amounted  to  the  further  sum  of  £685  6«.  ld,\ 
that  there  was  no  longer  any  such  privation  or  destitu- 
tion in  New  Plymouth,  and  that  the  objects  of  the  charita- 
ble collection  had  to.  a  great  extent,  if  not  altogether, 
failed ;  and  submitted  that  a  scheme  for  the  appropriation 
of  the  fund  in  the  hands  of  the  Defendants  should  be 
settled  by  the  Court.  The  Defendants  by  their  answer 
admitted  t^e  allegations  of  the  information,  and  submitted 
to  act  as  the  Court  might  direct. 

The  cause  now  came  on  to  be  heard  upon  bill  and 
answer. 


Mr.  J.  W,  Stephen,  for  the  Plaintiflf,  cited  Attorney- Oeneral 
V.  Bishop  of  lAandaff^  as  cited  in  Attorney- General  v.  The 
Ironmxtngers*  Coy,  (/),  Attorney-General  v.  Kell  (g),  Moggridge 
V.  Thackwell  (A),  and  PhUpott  v.  St,  George's  Hospital  ( j). 


Argument. 


Mr.  Bunny f  for  the  Defendants,  cited  Attorney- General  v. 
Brown  (k). 


(/)  2  Myl.  A  K.,  533. 
(g)  2  Beav.,  675. 
(A)  7  Ves.,  86. 


(j)  27  Bear.,  107. 
(k)   1  Swans,  265. 
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1866. 
Attoewbt- 

GSNEBAL 

V, 
LOBIHBB. 

Decree. 


His  Honob  made  the  following  decree  : — 

"  Declare  that  the  fund  now  remaixung  in  the  hands  of  the  Defen- 
'*  danta  is  applicable  to  charitable  purposes.  Direct  an  enquiry  whether 
"  the  objects  of  that  charitable  purpose  have  failed,  and  wherein,  and  to 
"  what  extent.  Direct  the  Master  to  order  advertisements  to  be 
"  inserted  in  the  Melbourne  and  New  Zealand  papers,  to  ascertain 
"  whether  there  are  any  and  what  applicants  claiming  to  participate  In 
"  the  benefit  of  the  fund,  and  proper  objects  thereof.  Let  the  Master 
"  report  if  any  and  what  sums  should  be  set  aside  to  meet  such  objects; 
"  and  as  to  the  balance  after  such  deductions,  if  any,  let  the  Master  * 
"  settle  a  scheme  for  its  application.  Reserve  further  directions  and 
**  costs.     Liberty  to  apply." 


FLOWER  V,  WILSON. 

XN  the  year  1853  James  Darlmg  WUsan  and  Henry  Cht- 
ireaux  were  partners  as  squatters  in  the  Gums  Station,  in 
the  Portland  Bay  district  of  Victoria,  the  license  for  which 
was  issued  in  their  joint  names.  On  the  3rd  November, 
1853,  they,  as  such  partners,  applied  to  purch^ase  under 
their  pre-emptive  right  640  acres  of  the  station,  and  this 
application  was  assented  to  by  the  Government,  but  no 
grant  was  then  issued.  On  the  1st  August,  1854,  GoUreattx 
purchased  from  Wilson  his  share  in  the  station,  stock,  and 
cattle,  and  all  other  the  assets  of  the  partnership ;  and 
thereupon  the  license  was,  with  the  assent  of  the  Govern- 
On 
the  24th  November,  1854,  Gottreaux  paid  to  the  Govem- 


Jfay29. 
June  7. 

Q.  having 
contracted 
with  J.  for 
the  sale  to 
him  of  real 
estate  upon 
credit,  died 
intestate  as  to 
real  estate. 
E.  made  de- 
fault in  the 
payment  of 
his  purchase- 
money,  and 
abandoned 
the  contract. 
Upon  bill  by 

O.'t  executors  ment,  transferred  into  the  name  of  Gottreaux  solely, 
against  the 
universal 
devisee  of  Q.'e 
heir-at-law,  praying  for  a  conveyance  of  the  leg^  estate, 

Seld,  that  the  right  as  between  the  real  and  personal  representatives  of  the  vendor 
depended  upon  there  being  a  valid  contract  at  the  time  of  his  death ;  that  if  there  was 
then  a  valid  contract  the  property  was  converted  in  equity ;  that  the  inability  of  IE,  to 
complete  his  purchase  did  not  annul  such  conversion ;  and,  the  defendant  being  out  of 
the  jurisdiction,  decree  made  for  an  Order  under  the  "  Statute  of  l}ru9ts  1864,"  sec.  11, 
vesting  the  legal  estate  in  the  plaintiffs. 

Vesting  Order  made  under  No.  284,  sec.  45,  at  the  hearing  of  a  cause,  although  not 
prayed  for  by  the  bill. 
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ment  J6640  for  the  purchase-money  of  the  pre-eraptiTe 
section.  On  the  10th  October,  1859,  OoUreaux  sold  the 
stock  and  station,  including  the  pre-emptive  section,  to 
H.  G.  EddingUm,  partly  on  credit,  and  by  indenture  of  that 
date  assigned  all  the  stock  and  chattels  and  his  right  and 
interest  in  the  station  to  Eddingion;  and  thereby  also  cove- 
nanted that  when  the  Crown  grant  of  the  pre-emptive  sec- 
tion should  be  issued,  he,  Oottreaux,  would  convey  and 
assure  the  same  to  EddxngUm,  but  in  escrow  only  until  pay- 
ment of  a  certain  unpaid  balance  of  purchase-money. 
By  an  indenture  of  the  same  date,  Eddington  assigned  to 
Oottreauxy  by  way  of  mortgage,  with  power  of  sale,  all  the 
stock  and  chattels,  to  secure  payment  of  the  unpaid  pur- 
chase-money. This  mortgage  did  not  comprise  or  allude 
to  the  pre-emptive  section.  On  the  15th  November,  1859> 
the  Crown  grant  of  the  pre-emptive  section  was  issued  in 
the  names  of  Wilson  and  OoUreaux^  as  grantees,  as  tenants 
in  common,  and  no  conveyance  of  the  undivided  moiety 
was  executed  by  Wilson  to  GoUrsaux  prior  to  his  death. 
On  the  6th  December,  1859,  GoUreaux  died,  without  having 
executed  any  conveyance  of  the  pre-emptive  section  to 
EddingUniy  having  first  made  his  will,  dated  subsequently 
to  the  Crown  grant,  whereby  he  appointed  the  Plainti£fs 
bis  executors,  but  which  will  contained  no  devise  of  real 
estate,  and  leaving  his  brother,  Frederick  GoUreaux,  then  of 
Grand  Cairo,  his  heir-at-law.  In  1860  a  conveyance  of  the 
pre-emptive  section  from  WUson  and  Frederick  GoUreaux  to 
Eddingion  was  prepared  and  executed  in  escrow  by  Frederick 
GoUreaux,  but  WUson  refused  to  execute  it  on  the  ground 
of  certain  alleged  outstanding  unadjusted  partnership 
accounts  between  him  and  Henry  GoUreaux.  Eddington 
having  subsequently  made  default  in  payment  of  his  pur- 
chase-money, and  become  insolvent,  this  conveyance  was 
returned  to  Frederick  GoUreaux,  and  the  station  and  pre- 
emptive section  were  re-sold  by  the  Plaintiffs,  as  executors 
of  Henry  GoUreaux  to  John  Moffatt.  On  the  28th  April,  1862, 
Frederick  GoUreaux  died,  leaving  his  widow,  AnneUe  Kenny 


1866. 


Statement, 
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SteUement, 


OoUreatutf  universal  devisee  and  legatee  and  executrix  of 
his  will.  The  Plaintiffs,  in  order  to  complete  their  sale  to 
MoffaU,  applied  to  Wilson  and  Mrs.  ^.  Z.  Gottreaux  for  a 
conveyance  of  the  legal  estate  in  the  pre-emptive  section, 
but  each  of  them  refused  to  execute  any  conveyance,  and 
thereupon  this  suit  was  instituted  by  the  Plaintiffs,  as 
executors  of  Henry  OottreauXy  against  Wilson,  Mrs.  Gottreaux, 
Eddiiigton,  and  his  official  assignee,  Svmson,  praying  for  a 
declaration  that  the  Plaintiffs  were  entitled  to  hold  the 
stock  and  station,  including  the  pre-emptive  section,  dis- 
charged of  any  claim  or  equity  of  redemption  in  Eddingtoti 
or  Simson;  and  that  Wilson  and  Mrs.  Gottreaux  might  be  de- 
clared trustees  for  the  Plaintiffs  of  the  pre-emptive  section, 
and  might  be  decreed  to  convey  the  same  to  the  Plaintiffs. 


Subsequently  to  the  institution  of  the  suit,  Wilson 
executed  a  conveyance  to  the  Plaintiffs  of  one  undivided 
moiety  of  the  pre-emptive  section,  and  at  the  hearing  no 
relief  was  asked  as  against  him.  Mrs.  Gottreaux,  who  was 
resident  in  London,  by  her  answer  alleged  that  the  sale 
to  Eddington  was  never  completed,  but  was  altogether  aban- 
doned by  him  ;  and  submitted  that  there  being  no  power  of 
sale  of  the  pre-emptive  section  in  the  mortgage  hj  Eddington, 
the  executors  were  not  authorised  to  sell  it,  and  that  in  the 
events  stated  the  pre-emptive  section  was  not  converted 
into  personal  estate  but  passed  as  real  estate  to  the  heir-at- 
law  of  Henry  Gottreaux,  the  vendor,  and  that  as  between  the 
Plaintiffs  and  her,  she,  as  the  devisee  of  the  heir-at-law  of 
Henri/  Gottreaux,  was  entitled,  in  Equity,  to  the  whole  of  the 
pre-emptive  section.  The  Defendants,  Eddington  and 
Simson,  disclaimed  all  interest  in  the  subject  matter  of 
the  suit. 


Argument.  Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Plaintiffs. — 
Where  a  vendor  has,  as  in  this  case,  entered  into  a  contract 
to  sell  real  estate,  if  the  contract  is  binding  at  the  death  of 
the  vendor,  the  estate  is  in  equity  converted  into  personalty^ 
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and  that,  even  although  the  purchaser  may  suhsequently 
lose  his  right  to  have  the  purchase  completed.  Sugd. 
V.  &  P.  13th  edit.  158,  citing  Cwnre  v,  Bowyer  (Q.  In 
Hardey  v.  Hawkthaw  (m)  it  was  held  that  even  an  agreement 
between  parties  having  conflicting  claims  to  an  estate,  to 
sell  the  estate  and  divide  the  proceeds,  effected  a  conversion. 
Mrs.  GoUreaux  is  therefore  a  trustee  for  the  Plaintiffs  of 
the  legal  estate  in  one  undivided  moiety  of  the  pre-emptive 
section,  and  being  out  of  the  jurisdiction  is  within  the 
provisions  of  the  "  StattUe  of  TrusU  1864,"  (n)  sec.  11.  By 
sec.  46  of  that  Act  the  Court  may,  upon  the  hearing  of  the 
cause,  make  an  order  under  the  Act,  and  we  therefore  ask 
for  a  vesting  order,  vesting  in  the  Plaintiffs  the  legal  estate 
in  this  undivided  moiety. 


1866. 


Argwnewt, 


Mr.  Bunny  and  Mr.  Lowes  for  the  Defendant,  Mrs.  A,  K. 
Oottreaus. — There  never  was  a  complete  contract,  but  only 
a  contract  in  fieri,  and  which  was  subsequently  abandoned, 
and  such  a  contract  will  not  work  a  conversion.  Brooms  v. 
Monck  (o),  Gibbs  v.  Ongier  (/?),  Lumsden  v,  Fraser  (q\  WaU  v. 
Bright  (r).  The  contract  for  sale  was  not  such  an  one  as  a 
Court  of  Equity  would  necessarily  enforce,  it  not  appearing 
clearly  whether  the  pre-emptive  section  was  included  or 
not.  There  is  no  prayer  in  the  bill  for  a  vesting  order, 
and  the  Court  will  not  make  a  vesting  order  except  upon 
petition,  unless  prayed  by  the  bill. 

Mr.  J.  W.  Stephen  in  reply. — The  pre-emptive  section  is 
included  by  implication  if  not  expressly.  In  Kennedy  v. 
PhiUips  (s)  it  was  held  that  the  vendee  of  a  squatting  station 
has  a  right  to  any  pre-emptive  right  which  the  vendor  may 
have,  unless  the  contrary  be  stipulated. 

Cur.  adv.  vult. 


(0  6Beav.,  6ii. 
(»)  12  Beav.,  552. 
(•)  No.  234. 
(o)  10  Ve..,  3»7. 


(p)  12  Ves.,  413. 

(q)  12  Sim.,  263. 

(r)  IJ.  &  W.,  494. 

(#)  2  Wy.  &  W.,  Eq.,  140. 
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1866.         Mr.  Justice  Moleswobth  : — 


In  this  case  a  gentleman  named  OoUreaux  and  Mr. 
Jamss  Darling  Wilson  were  in  partnership  in  a  squatting 
station,  and  in  November,  1853,  an  application  was  made 
on  their  behalf  to  the  Government  for  640  acres,  under 
their  pre-emptive  right.  The  application  was  iFissented 
to  by  the  Government,  but  the  grant  not  actually  issued. 
On  the  1st  August,  1854,  there  was  a  dissolution  of 
partnership,  and  upon  that  all  the  partnership  property, 
including  the  pre-emptive  right,  passed  over  to  Mr.  Grot- 
trsaux.  On  24th  November,  1854,  the  purchase-money 
of  the  pre-emptive  right  was  paid  to  the  Government 
by  OoUreaux  alone.  On  the  10th  October,  1859,  (rot' 
treaux,  as  sole  owner,  sold  the  property  in  question  to 
Eddington  entirely  upon  credit,  taking  as  payment  his 
promissory  notes,  and  taking  a  mortgage  of  the  stock  and 
station  to  secure  the  purchase-money.  The  mortgage 
deed  contained  a  power  of  sale  not  extending  in  terms  to 
the  pre-emptive  section.  The  right  to  the  pre-emptive 
section  was  equitably  conveyed  to  Eddington,  but  the  Crown 
grant  not  having  issued,  the  inchoate  right  to  it  was  left 
in  the  original  applicants,  Gottreaux  and  Wilson,  On  the 
15th  November,  1859,  the  Crown  grant  issued,  according 
to  the  usage  of  the  Government,  to  the  persons  who  were 
in  possession  at  the  time  the  application  was  acceded  to, 
Gottreaux  and  Wilson,  as  tenants  in  common.  (Jn  the  16th 
November,  1859,  after  these  transactions,  and  after  the 
Crown  grant  had  issued,  Gottreaux  made  a  will  disposing 
only  of  personal  property,  and  leaving  the  legal  estate 
which  he  had  acquired  under  the  Crown  grant  in  an  undi- 
vided moiety  to  descend  to  his  heir-at-law,  and  then 
Gottreaux  died  on  the  6th  December,  1869. 

.  The  object  of  the  present  suit  as  against  the  only 
Defendant  who  has  litigated  it,  is  to  have  the  legal  estate 
in  the  undivided  moiety  which  thus  passed  to  the  heir-at- 
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law  of  GoUreauXy  the  partner,  transferred  to  the  Plaintiffs, 
who  are  his  executors.  The  legal  estate  descended  to 
Frederick  Gottreaux,  his  brother,  and  by  will  previously 
made,  that  legal  estate  passed  to  his  widow,  who  is  the 
only  Defendant  resisting  the  present  claim ;  the  other 
Defendant,  WtUouy  although  having  for  a  time  resisted  it, 
now  acceding  to  the  Plaintiff's  claim. 


1866. 


Judgment, 


There  was  a  clear  contract  on  the  10th  October,  1869, 
for  the  sale  ioEddingian,  That  contract  was  completed, 
and  in  that  state  of  facts  the  vendor  died ;  and  under  all 
the  authorities,  the  right  as  between  the  real  and  personal 
representatives  of  the  vendor  depends  upon  there  being  a 
valid  contract  at  the  time  of  his  death.  If  there  was  a 
valid  contract  then,  according  to  the  ordinary  doctrine  of 
a  Court  of  Equity,  that  is  considered  to  be  done  which  is 
contracted  to  be  done;  if,  however,  the  property  being 
sold,  the  title  afterwards  fails,  the  effect  of  the  conversion 
ceases,  because  the  contract  being  conditional  upon  there 
being  a  good  title,  and  that  condition  being  broken,  the 
contract  is  annulled,  and  therefore  the  rights  of  the  real 
and  personal  representatives  are  restored.  What  actually 
occurred  in  this  case  was  that  Eddington  became  unable  to 
complete  his  contract,  and  although  he  remained  in  pos- 
session for  some  time,  finding  himself  unable  to  complete 
the  contract,  he  eventually  threw  it  up  to  the  present 
Plaintiffs. 


Now  this  throwing  up  of  the  contract  in  consequence  of 
the  inability  of  the  vendee  to  pay,  has  not,  I  apprehend, 
the  same  effect  as  between  the  real  and  personal  represen- 
tatives of  the  vendor  as  a  defect  in  title  would  have. 
I  have  been  referred  to  the  case  of  Hardey  v,  HawkaJiaw,  and 
also  to  a  case  more  distinctly  upon  the  point,  Curre  v. 
Bowyer,  in  which,  although  the  vendee  after  his  purchase 
was  held  disentitled  to  the  performance  of  the  contract  by 
reason  of  his  own  lach^,  yet  it  was  held  that  as  between 
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1^-  ^  the  real  and  personal  representatives  of  the  vendor  the 
conversion  was  complete  hj  the  contract.  That  case, 
although  inserted  as  a  note  only  to  another  case  in  Mr. 

Beavan's  Reports,  and  not  in  itself  given  in  a  very  distinct 

*^  form,  has  heen  adopted   in  the  suhsequent  editions  of 

"  Sugdm's  Vendors  and  PurchaaerSy"  and  appears  to  he  clear 
law. 

I  therefore  think  that  the  inability  of  Eddington  to  com- 
plete his  purchase  does  not  annul  the  effect  of  the  contract 
as  between  the  real  and  personal  representatives  of  the 
vendor,  and  that  therefore  the  Plaintiffs  are  entitled  now 
to  succeed.  The  Plaintiffs  appear  to  have  proceeded  to 
sell  under  the  power  of  sale  in  the  mortgage  deed.  They 
sold  the  pre-emptive  section,  and,  I  apprehend,  that  they 
had  a  right  to  do  so.  At  all  events,  that  is  a  matter  as 
between  them  and  Eddington,  or  those  now  representing 
Eddington.  As  between  the  real  and  personal  representa- 
tives of  Gottreauxj  the  real  representatives  have  nothing  to 
do  with  it. 

I  think,  on  the  whole,  the  Plaintiffs  are  entitled  to  the 
decree  as  sought.  The  Defendant  appears  as  the  devisee 
of  her  husband,  to  have  raised  a  question  which  the  hus- 
band himself  had  abandoned.  He  was  perfectly-  ready  to 
have  executed  a  conveyance  to  Eddington,  and  did  execute 
it  in  escrow ;  so  that  she  is  disputing  a  point  as  devisee 
which  her  devisor  had  abandoned.  I  therefore  think  the 
decree  ought  to  be  with  costs,  and,  further,  I  think  that  I 
should,  as  asked,  make  a  vesting  order  directing  that  the 
legal  estate  should  vest  in  the  Plaintiffs. 
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1866. 
THOMSON  V.  CUNNINGHAME.  v^-^^ 

Augutt  1. 

MoBERT  THOMSON  and  Robert  Charles  Cunninghame,  Agreement  for 
were  joint  occupiers  of  the  Clyde  Bank  Station,  and. made  ^redinto  by 

larire  purchases  of  land  from  the  Crown  on  joint  account,  tmstees  with- 
^^  out  power  to 

in  their  joint  names,  in  their  separate  names,  and  m  some  partition,  and 

instances  in  the  names  of  Alexander  Cunninghofne  and  Wil-  ^f^^**^ 

•^  upon  by  con- 

Uam  Boyd  Cunninghams^  as  trustees  for  them.     R,  Thomson  veyance,  con- 
and  R,  C.  Cunninghame  always  intended  to  divide  the  pur-  hearing,  with- 

chased  lands,  and  an  agreement  for  partition  of  the  pre-  outareferenoe, 

it  appearing 
emptive  section  was  entered  into  1st  March,  1856,  hut  no  from  the  evi- 

conTejance  was  executed  in  the  lifetime  of  jR.  Thomson,  ^^^^fo^ 

who  died  15th  Novemher,  1863,  haying  devised  and  he-  of  the  agree- 

queathed  all  his  real  and  personal  property  to  trustees  for  t^n^fl^al  to 

the  benefit  of  his  wife  and  children.     The  will  contained  infant  cestuie 

Que  trustewtt 
trusts  for  sale  and  for  carrying  on  the  station  at  the  option 

of  the  trustees,  but  none  for  exchange  or  partition.  After 
his  death  the  trustees  and  the  attorney  of  R,  C.  Cunning- 
hame agreed  to  partition  the  undivided  lands,  consisting  of 
about  5000  acres,  and  appointed  two  valuators,  who  esti- 
mated the  value  of  the  different  allotments,  and  prepared  a 
map  on  which  the  station  was  divided  into  two  portions,  one 
colored  red  and  the  other  green,  the  taker  of  the  red  having 
to  pay  a  small  sum  for  owelty  of  partition.  Lots  were  then 
drawn,  the  green  falling  to  the  trustees.  A  written  agreement 
and  the  plan  referred  to  were  signed  by  the  trustees  and 
R.  C,  Cunninghame* s  attorney,  and  the  partition  was  acted 
upon  by  conveyances  of  portions  of  the  land  by  the 
trustees.  R,  C.  Cunninghame  sold  and  conveyed  to  a  pur- 
chaser part  of  the  partitioned  lands  conveyed  to  him, 
bat  having  been  advised  that  the  trustees  had  no  power  to 
partition,  no  conveyance  to  the  trustees  was  executed  by 
him,  although  he  was  willing  to  carry  out  the  partition 
under  the  sanction  of  the  Court.  The  trustees  accordingly 
filed  their  bill  against  R.  C,  Cunninghame,  W,  B.  Cunning- 


92 


SUPREME  COURT:  VICTORIA. 


CuKNiwa- 

HAMB. 

Statement 


ftame,  A.  Cunninghame,  aiTd  the  infant,  cestuis  qui  trustent,  pray- 
ing a  declaration  that  R.  Thomson  and  B.  C.  Cunninghame 
were  beneficially  interested  in  the  station  lands,  and  that 
it  might  be  ascertained  whether  the  partition  effected  was 
beneficial  to  the  infants ;  and  if  so  found,  that  it  might  be 
carried  out  under  the  direction  of  the  Court ;  and  in  the 
alternative,  that  the  lands,  ezclusiye  of  those  sold  by 
R.  C.  Cunninghame  might  be  partitioned,  and  that  R.  C. 
Cunninghame  might  account  for  the  proceeds  of  the  land 
sold  by  him  as  part  of  the  common  property  of  himself  and 
R,  Thomson.  At  the  taking  of  evidence  all  the  trustees, 
one  of  whom  was  the  mother  of  the  infants,  the  Defendant, 
R.  C.  Cunninghame,  and  one  of  the  valuators,  spoke  as  to 
the  fairness  and  equality  of  the  partition  in  its  conduct 
and  result. 


ArgumetU,  Mr.  J.  W.  Stephen  and  Mr.  A'BeckeU  for  the  Plaintiffs. — 
There  was  no  partnership  between  the  testator  and 
B,  C.  Cunninghame,  they  were  iijferested  as  tenants  in 
common  in  the  property,  the  subject  of  the  suit,  and  the 
Plaintiffs  would  have  been  entitled  to  a  partition  irrespec- 
tive of  the  agreement  into  which  they  have  entered.  The 
rule  which  determines  that  a  trustee  for  sale  is  not  entitled 
to  partition  is  purely  technical.  It  has  even  been  suggested 
that  partition  may  be  effected  indirectly  by  a  sale  and 
re-purchase,  but  resort  to  the  Court  is  necessary  under  the 
circumstances.  Brassey  v.  Chalmers  {£),  Bradshaw  v.  Fane  (v). 
The  issue  of  a  commission  is  an  obsolete  and  inconvenient 
proceeding,  and  where  no  partition  has  been  effected  the 
Court  invites  proposals  from  the  parties.  Clarke  v.  Clay- 
ton (w).  When  a  partition  has  been  made,  as  in  the  present 
case,  the  Court  has  made  a  decree  at  the  hearing  affirming 
the  partition  as  beneficial  to  infants.  Brassey  v.  Chahners, 
Stanley  v.  Wrigley  [x),  Greenwood  v,  Percy  (y).     A  reference  to 


(t)  4  D.  G.  M.  &  G.,  528. 
(v)  3  Drew,  534. 
(fp)  2  Giff.,  335. 


(x)  3  S.  &  G.,  20. 
(y)  26  Beav.,  572. 
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the  Master  wiU,  therefore,  be  unnecessary.  The  Court 
can  entertain  no  doubt  as  to  the  propriety  of  the  partition, 
and  the  materials  before  it  shew  the  care  taken  to  effect  an 
equal  division. 

Mr.  Wortliington  for  the  Defendants  A»  Cunninghams  and 
W.  B.  Cunningkame ;  and  Mr.  Bunny ,  for  the  infant  Defen- 
dants, consented  to  the  decree  sought  by  the  Plaintiffs. 
The  Defendant  R.  C.  CunningJiame  left  the  suit  undefended. 
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THOHsoir 
o. 

CUNiaNQ- 
HAKE. 

Argument, 


His  Honor  made  a  decree  in  the  terms  proposed,  as 
follows : — 


"Declare  that  the  testator  and  the  Defendant  S,  C.  Cfunninghams 
'  were  at  the  death  of  the  testator  heneficially  entitled  in  equal  shares 
'  to  the  lands  comprised  in  the  Grown  grants  and  indenture  set  forth 
'  m  the  third  paragraph  of  the  bill,  and  that  the  Defendants  A.  Cun- 
'  fd'nghame  and  W,  JB,  Cunwinghame  were  trustees  for  the  Defendant 
'  J2.  C  Cwnninghame  and  the  testator,  and  after  his  death  for  the 
'  Defendant  R.  C,  Cunninghams  and  the  Plaintiff^,  of  the  said  lands, 
'  g^ranted  to  and  held  by  them  as  aforesaid.  And  it  appearing  to  the 
'  satit&ction  of  this  Court  that  it  will  be  for  the  benefit  of  the  survi- 
'  ving  infant  Defendants  that  the  partition  of  the  said  lands  according 
'  to  the  agreement  of  12th  May,  1864,  in  the  pleadings  mentioned,  and 
'  intended  to  be  partly  carried  into  effect  by  the  indentures  of  21st 
'  November,  1864,  and  8rd  January,  1865,  in  the  pleadings  mentioned, 
'  should  be  confirmed  B,wd  carried  into  effect.  Order  that  such  parti- 
'  tion  and  the  scud  inAntures  ezectited  in  pursuance  thereof  be  con- 

*  firmed  accordingly,  and  that  such  partition  be  carried  into  effect  by 
'  all  necessary  conveyances  and  transfers  under  the  '  IVanafer  of  Zand 

*  *  Statute,*  or  otherwise,  in  which  all  proper  parties  are  to  join;  to  be 
'  settled  by  the  Master  if  the  parties  differ.  Plaintiff  to  pay  costs  of 
'  Defendants  who  have  answered,  and  to  have  half  costs  paid  to  Defen- 
'  dants  Alexander  Cwnninghame  and  W.  JB  Cunninghame  against 
'  Defendant  J2.  C.  Cunmnghctme,    Liberty  to  apply." 


Decree. 


W.W.&AB. 


VOL.  III. — EQ. 
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1866. 

August  23. 

The  Court  has 
no  jarisdiction 
to  make  an 
order  for  ser- 
vice of  the 
bill  out  of  the 
jarisdiction 
where  the 
cause  of  suit 
arose  out  of 
Victoria,  and 
the  relief 
sought  was 
entirely  perso- 
nal against 
the  defendant 
out  of  the 
jurisdiction. 


LORING  V.  BROWN. 


M< 


OTION  for  leave  to  serve  one  of  the  Defendants  out 
of  the  jurisdiction.  The  suit  was  for  taking  partnership 
accounts  between  the  Plaintiff  and  two  Defendants,  for- 
merly partners  as  squatters  in  New  South  Wales,  and  did 
not  come  within  the  provisions  of  the  Act  13  Vic,,  No.  31,  s.  1. 

Mr.  Webb  for  the  motion.— The  83rd  Order  of  May,  1846, 
in  force  here,  by  virtue  of  "  Supreme  Court  Rules,**  cap.  v., 
r.  1,  provides  that  "  where  a  Defendant  in  any  suit  is  out 
"  of  the  jurisdiction,  the  Court  may  order  that  the  sub- 
"  poena  be  served  in  such  place  or  country,  or  within 
"  such  limits  as  the  Court  thinks  fit  to  direct."  In 
Duhig  r.  Shannon  (z)  an  order  for  substituted  service  was 
made  in  a  case  not  within  the  13  Vic,  No.  31,  and  if 
the  Court  in  such  a  case  will  direct  substituted  service 
a  fortiori  it  will  allow  personal  service. 


Mr.  Justice  Moleswobth. — I  do  not  think  I  have  juris- 
diction to  make  the  order  sought  In  Duhig  v.  Shannon 
the  suit  did  relate  to  land  in  the  colony,  although  for 
another  reason  the  particular  application  made  did  not 
come  within  the  terms  of  the  Act.  In  the  present  case 
the  cause  of  suit  arose  out  of  Victoria.  The  relief  sought 
is  entirely  personal  against  the  Defendant  out  of  the  juris- 
diction, and  no  remedy  can  be  had  directly  against  any 
property  in  the  colony.  Supposing  this  application 
granted,  and  a  decree  obtained  against  the  absent 
Defendant,  this  Court  would  be  unable  to  enforce  such 
a  decree;  and  I  do  not  think  the  Court  should  make 
orders  where  it  sees  that  it  will  be  powerless  to  enforce 
any  proceedings  taken  under  them. 


(z)  Ante  Vol.  I.,  Eq.  25. 
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Ex  PARTE  SAMUEL  THOMAS  STAUGHTON. 

Ih  be  SIMON  STAUGHTON'S  SETTLED  ESTATES, 

1866. 
AMD  Iw  RE  THE  "  REAL  PEOPERTY  STATUTE  1864."      k,^-^^ 

JtU^  9, 19, 31. 

Jl  ETITION    under    the   *'Real  Property   Statute  1864,"  A  piece  of 
No.  213,  sec.  94,  by  Samud  Thomas  StaughUm,  tenant  for  ^^  ^/Hetaed 

life  of  certain  estates  settled  by  the  will  of  Siman  Staugkton,  estate,  was 
_  -  .-  ,^,,  ^  .,i.  locally  atuate 

deceased,  praying  for  a  sale  of  allotment,  38a  parish  of  in  the  midst 

Moujong,  containing  104  acres,  part  of  the  settled  estates;  ^^  1*"^  of  C'., 

and  an  investment  of  the  money  received  on  the  sale,  in  land  owner  ; 

the  purchase  of  another  piece  of  land,  mentioned  in  the  5IJid\eloM-^ 

petition,  and  containing  119  acres.     From  the  petition,  Co  i°9  ^  ^*  ^^ 

winch  a  plan  was  annexed,    it  appeared  that  the  land  in  the  midst 

proposed  to  be  sold  was  an  outlying  piece,  dissevered  from  ^^.^l* settled 

the   other  portion  of  the  testator's  estate,  and  locally  the  tenant  for 

situate  in  the  midst  of  land  forming  the  estate  of  Mr.  J^^tled  estate 

Chimside;  whilst  the  piece  of  land  proposed  to  be  bought  were  mutually 

was  the  property  of  Mr.  Ckimside,  but  locally  situate  in  effecting  an 

the  midst  of  the  testator's  estate.     The  petition  averred  exchange. 

Upon  petition 
that  by  reason  of  the  relative  geographical  positions  of  the  under  No.  218, 

two  pieces  of  land,  it  would  be  for  the  convenience  and  J^*  ^t^^e 
advantage  of  the  Petitioner  and  all  other  the  persons  with  the  con- 
entitled  in  remainder  after  him,  that  with  the  view  of  con-  Jrostees,  the 

solidating  the  estate  and  adjusting  its  boundaries,  the  one  persons  enti- 

^,       .    ,       ,,   ,  ,_  ,     ,  ,.    ,    .       tied  for  life  in 

piece  of  land  should  be  sold,  and  the  money  applied  in  remainder, 

the  purchase  of  the  other  piece,  to  be  settle  in  the  same  J^^  *^®  ^^ 
manner  as  the  piece  sold  was  settled ;  that  Mr.  Chimside  an  infant,  hy 
was  ready  and  willing  to  purchase  allotment  28a  at  £2  natural  guw- 

dian,  praying 
for  a  sale  of 
the  piece  of  land,  portion  of  the  settled  estate,  and  the  investment  of  the  proceeds  in 
the  purchase  of  the  piece  of  C's  land. 

Order  made  for  the  sale  only;   and. 

Meld  that  the  investment  of  the  proceeds  most  be  the  snhject  of  a  distinct  appli- 
cation.   

Applications  under  No.  213,  sec  98,  for  the  direction  of  the  Court  as  to  advertise- 
ments under  that  section,  should  he  made  by  motion  in  Court,  and  not  as  in  England 
to  a  Judge  in  Chambers. 

W.W.  kA'B.  VOL.  III. — EQ.  I 
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per  acre,  and  sell  the  other  piece  of  land  for  the  same  sum 
as  he  paid  for  the  purchase  of  allotment  28a  ;  that  the 
quality  of  the  soil  of  the  two  pieces  was  as  nearly  as 
possible  equal ;  and  the  Petitioner  and  those  entitled  in 
remainder  would  be  benefited,  irrespectively  of  geographical 
considerations,  by  having  a  piece  of  land  of  larger  area  by 
fifteen  acres. 


July  9.  The  petition  first  came  before  the  Court  upon  a  motion 

under  the  Act,  sec.  98,  for  the  direction  of  the  Court  as  to 
the  publication  of  advertisements  under  that  section. 
Application  had  been  made  for  this  purpose  to  his  Honor 
Mr.  Justice  Molesworth  in  Chambers,  pursuant  to  the 
English  practice  (a) ;  but  he  was  of  opinion  that  the  section 
requiring  notice  to  be  inserted  "  in  such  newspapers  as 
**  the  Court  shall  direct,"  and  there  being  in  this  Colony  no 
rule  of  Court  analogous  to  the  Cons.  Ord.  xli.,  r.  10, 
directing  the  application  to  be  made  in  Chambers,  the 
application  should  be  made  by  motion  in  Court. 

Mr.  Wel>b  for  the  Petitioner. 

His  Honor  directed  notice  of  the  Petition  to  be  adver- 
tised twice  in  the  Melbourne  Argus,  and  twice  in  the  Gedong 
Advertiser,  at  intervals  of  three  days  ;  and  fixed  Thursday, 
the  19th  July,  for  hearing  the  petition. 


Juhf  19.  The  petition  now  came  on  to  be  heard.     Notice  of  the 

petition  had  been  served  upon  the  trustees  of  the  will ;  upon 
those  entitled  for  life  in  remainder  after  the  Petitioner ; 
and  upon  the  first  tenant  in  tail,  Frederick  Lara  Armytage 
(an  infant),  by  service  on  his  father  and  natural  guardian, 

(a)  19  and  20  Fie,  cap.  cxx.,      Cons.  Ord.,  xli.,  r.  16;   Ih.,  p. 
sec.  20  J  Morgan's  C.  O.,  p.  259,  (y) ;       579. 
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Frederick  WiUiam  Armytage,  The  latter  was  also  one  of  the 
trustees  of  the  will,  and  in  that  capacity  had  signed, 
together  with  the  other  trustees,  a  written  consent  to  the 
prayer  of  the  petition,  which  was  filed.  Consents  hy  all 
the  tenants  for  life  in  remainder  were  also  filed. 

Mr.  WM  for  the  Petitioner. — The  arrangement  sought  to 
be  carried  out,  is  in  effect,  an  exchange  through  the  medium 
of  a  sale  under  the  Act.  An  exchange  is  not  in  terms 
authorised  by  the  Act;  but  there  is  no  objection  to  a  sale 
with  a  Tiew  to  an  immediate  repurchase.  The  '*  Leases 
and  Sales  of  Settled  'Estaies  Act"  from  which  the  clauses 
under  which  the  petition  is  presented  are  taken,  was 
intended  as  a  substitute  for  private  Estate  Acts,  which 
formerly  were  necessary.  The  general  principle  observed 
by  the  House  of  Lords  in  authorising  sales  of  settled 
estates,  was  to  require  the  immediate  purchase  of  other 
lands,  to  be  settled  to  the  same  uses  (b);  and  by  the  Stand- 
ing Orders  of  the  ^ouse  of  Lords,  it  was  required  that 
provision  should  be  made  in  the  same  bill  for  settling 
other  lands  in  lieu  of  those  sold  (c).  There  can,  therefore, 
it  is  submitted,  be  no  objection  to  one  order  upon  this 
petition,  authorising  th^  sale  of  part  of  the  settled  estates, 
and  directing  the  investment  of  the  proceeds  in  the  parti- 
cular lands  mentioned  in  the  petition,  and  that  such  lands 
be  settled  to  the  same  uses  as  those  to  which  the  lands 
authorised  to  be  sold  now  stand  settled. 

Cur,  adv,  vtdt. 


1866.     • 

jEx  parte 
Stau&htok. 

In  re 

Statjqhton'b 

Settled 

Estates. 

Ar^ment. 


Mb.  Justice  Molesworth. — In  this  case  the  first  tenant 
in  tail  is  Mrs.  Armytage' s  eldest  son,  who  is  an  infant.  His 
father  has  given  a  consent  to  the  petition  in  his  capacity 
as  trustee,  but  I  require  his  consent  as  guardian  of  his 
son.     I  think  I  can  only  properly  now  make  an  order  for 


(5)  Brickdale'8  Settled  Estates 
Act,  p.  83. 


(c)  Ho.  Lo.,  S.  O.,  dix.,  19th 
May  1762 ;  80  H.  L.  J.,  472. 

I  d 


July  81. 
Judgment, 
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1866.  the  sale  to  Mr.  Chimnde  at  the  price  of  forty  shillings  per 

JSx  parte  ^ci*® ;  leaving  the  parties  to  make  a  distinct  application  for 

Stauqhtok.  the  investment  of  the  proceeds  of  that  sale,  in  the  purchase 

Staughtok's  of  the  piece   of  Mr.  Chimside's  land   mentioned   in   the 

EstItm.  petition.     Upon  a  consent  by  Mr.  Armytage,  as  guardian 

of  his  son,  being  filed,  the  order  for  the  sale  of  allotment 

Judgment, 

28a  to  Mr.  Chimdde  at  forty  shillings  per  acre,  may  be 

drawn  up  without  the  matter  being  again  mentioned  in 

Court. 


PARLE  V.  THE  HARP  OF  ERIN  AMALGAMATED 
QUARTZ  MINING  AND  CRUSHING  COMPANY 


Augu9t20, 
21,  30, 


REGISTERED. 


.  I  K 


the  early  part  of  1865  John  Parle  (the  Plaintiff), 
E.  R,  Keelan,  T.  Cherry,  T,  O'Leary,  E.  Allmann,  and  John 
McCarthy  were  in  possession,  under  the  name  of  Keelan 
and  party,  of  a  claim  at  Donnelly's-creek,  called  "The 
Harp  of  Erin  Prospecting  Claim,"  the  Plaintiff  being 
entitled  to  one-third  of  the  claim.  Prior  to  the  9th  June, 
1865,  this  claim  was  abandoned  by  Keelan  and  party.  On 
the  9th  June,  1865,  John  (fConneU  applied  to  the  Warden 


.  P.  was  enti 
tied  to  one- 
third  of 
mining  dum 
A,  and  to  one- 
sixth  of  an 
adjoining 
claim  B.    The 
other  share- 
holders in  the 
two  claims, 
without  P.'* 
consent, 
agreed  to 

amalgamate  the  claims  and  form  a  company  under  No.  228,  with  1,800  shares ;  900  to 
be  divided  amongst  the  shareholders  in  claim  A,  and  the  other  900  amongst  the  share- 
holders in  claim  B.  This  amalgamation  was  effected,  and  the  new  company  registered 
and  incorporated.  P.  was  allotted  150  shares  in  respect  of  his  interest  in  claim  B; 
but  the  other  shareholders  in  claim  A  refused  to  recognise  his  right  as  a  shareholder 
in  that  claim,  and  divided  the  900  shares  amongst  them,  excluding  P. 

On  a  biU  by  P.  against  the  incorporated  company  and  its  legal  manager,  praying 
that  he  might  be  declared  a  partner  in  the  company  and  entitled  to  450  shares,  and 
for  issue  to  him  of  scrip  accordingly, 

Held  that  the  Plaintiflf  had  no  right  to  object  to  other  shareholders  in  the  two  claims 
forming  themselves  into  a  company  and  assigning  to  him  150  shares  only,  or  totally 
excluding  him;  that  his  grievance  consisted  in  the  amalgamated  company  having 
appropriated  to  themselves  his  third  of  claim  A ;  and  that  he  had  a  right  to  claim  that 
third ;  but  not,  without  agreement,  to  claim  a  number  of  shares  in  the  amalgamated 
company  as  an  equivalent  for  it. 

Held  also  that  Plaintiff  might  have  a  case  against  the  other  shareholders  in  claim 
A  individaally,  for  hiiving  appropriated  his  property  as  theirs  in  the  amalgamation. 
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to  be  pat  in  possession  of  the  eastern  half  of  the  claim,  on  ^®^« 
the  ground  of  such  abandonment.  This  application  was  Pablb 
opposed  by  Richard  Codd  (the  agent  of  the  Plaintiff,  who  „  popEaw 
resided  in  Melbourne),  on  behalf  of  Keelan  and  party,  but  Cohfakt. 
unsuccessfully ;  and  the  Warden  placed  O'ConneU  in  pos-  staUmemt, 
session  of  the  eastern  half  of  the  original  claim.  On  the 
10th  June,  Coddy  on  behalf  of  Keelan  and  party,  applied  to 
the  Warden  for  possession  of  the  western  half  of  the 
original  claim,  and  gave  the  Warden  the  names  of  the 
original  claimholders,  as  constituting  Keelan  and  party,  as 
follows,  viz. : — the  Plaintiff  two-sixths,  Keelan  two-sixths. 
Cherry  one-sixth,  G'Leary,  AUmannt  and  McCarthy  one-sixth 
between  them.  This  application  was  granted ;  and  Codd 
proceeded  thereupon  to  mark  off  as  a  new  claim  such 
western  half.  Subsequently  on  the  same  day.  the  Warden, 
at  the  desire  of  Keelan  and  with  the  consent  of  Codd,  trans- 
ferred the  western  half  into  the  name  o£  Keelan  and  party ; 
Keelan  having  been  an  original  shareholder,  which  Codd 
was  not.  Keelan  thereupon  marked  off  the  western  claim 
again,  adopting  the  pegs  already  put  in  by  Codd.  The 
western  half  as  marked  off  comprised  eighty  feet  of 
frontage,  being  two  men's  claim.  A  few  days  subsequently, 
Codd  employed  a  man  named  Sheelum  to  work  on  the 
claim  to  represent  the  interest  of  tha  Plaintiff,  O'Leary, 
AUnumn,  and  McCarthy  holding  together  one-half  of  the 
claim ;  and  Keelan  employed  a  man  named  Foley  to  work 
on  the  claim,  and  represent  the  interest  of  himself  and 
Cherry,  holding  together  the  other  half  of  the  claim.  Sub- 
sequently Keelan  worked  on  the  claim  himself,  represent- 
ing his  own  interest  and  that  of  Cherry;  and  Foley  was 
employed  by  Codd  to  represent  the  interests  of  the  Plain- 
tiff, O'Leary,  Alknann,  and  McCarthy,  instead  of  Sheehan, 
who  ceased  working  on  the  claim.  Foley  afterwards  left  * 
the  claim,  and  Codd  employed  different  other  workmen 
continuously  to  represent  the  interest  of  the  Plaintiff, 
(/Leary,  AUmann,  and  McCarthy  until  amalgamation  as 
hereafter  mentioned. 
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1866.  In  January,  1866,  a  negotiation  was  entered  upon  for 

the  amalgamation  of  the  Eastern  half  of  the  claim,  taken 
HabpopEbin  ^P  ^y  O'Connell,  and  the  Western  half,  taken  up  by  Kedan 
Company,  and  party ;  and  it  was  eventually  arranged  that  a  company 
Statemeni,  should  be  formed  to  consist  of  1,800  shares ;  900  of  which 
should  be  divided  amongst  O'ConneU  and  the  persons 
claiming  through  or  under  him  as  owners  of  the  Eastern 
half,  and  the  other  900  to  be  divided  between  Kedan  and 
party  as  owning  the  Western  half.  Upon  this  arrange- 
ment being  carried  out  in  detail  it  was  discovered  by 
Keelan  and  Cherry  that  the  Plaintiff  had  acquired  from 
CConnell  a  one-sixth  share  in  the  Eastern  half,  and  they 
thereupon  refused  to  admit  his  claim  to  any  of  the  900 
shares  in  respect  of  the  Western  half.  Meetings  were 
held,  and  eventually  the  company  was  registered  under 
the  Act  No.  228,  excluding  the  Plaintiff  from  any  shares 
in  respect  of  his  interest  in  the  Western  half.  The  Plain- 
tiff was,  in  the  memorial  of  registration,  stated  to  be  the 
owner  of  160  shares  only,  being,  in  fact,  in  respect  of  his 
interest  in  the  Eastern  half;  and  the  900  shares  given  to 
the  owners  of  the  Western  half  were  divided  between 
them,  excluding  the  Plaintiff. 


The  Plaintiff  thereupon  instituted  this  suit  against  the 
company  and  its  legal  manager,  James  Pendlebury,  and  by 
his  bill  prayed  that  he  might  be  declared  to  be  a  partner 
and  interested  in  the  said  company  or  partnership  to  the 
extent  of  460  shares;  and  that  he  was  entitled  to  have 
that  number  of  shares  therein  allotted  to  him,  and  to 
have  scrip  of  the  said  company  issued  to  him  in  respect  of 
such  number  of  shares  ;  and  that  the  company  or  its  legal 
manager  might  be  directed  to  allot  such  shares  and  issue 
such  scrip  accordingly.  The  Defendants  by  their  answer 
submitted  that  if  the  Plaintiff  had  any  remedy  in  equity, 
the  same  could  be  had  as  against  Keelan  and  the  others 
interested  in  the  Western  claim,  they  now  holding 
amongst  them  all  the  shares  in  the  amalgamated  claim 
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which  represented  the  whole  of  the  interest  in  the  Western  ^866. 

claim  prior  to  amalgamation.     The  evidence  in  the  cause  Fable 

bearing  upon  the  questions  at  issue  is  fully  stated  in  his  HABPOPEEnr 

Honor's  judgment.  Company. 


Mr.  Bunny  and  Mr.  WM  for  the  Plaintift— The  Plain- 
tiff is  entitled  not  only  to  a  specific  number  of  shares,  but 
to  a  portion  of  the  claim  represented  by  those  shares.  He 
is  therefore  obliged  to  sue  the  company  to  be  declared  a 
partner.  If  he  sued  Keelan  and  those  previously  interested 
in  the  Western  claim  only,  he  would  be  seeking  to  be 
introduced  into  a  partnership  without  the  concurrence  of 
a]l  the  parties.  And  if  in  such  a  suit  he  obtained  a  decree 
against  Keelan  and  the  others  for  the  transfer  of  so  many 
shares,  that  would  not  give  him  an  interest  in  the  property 
of  the  company.  By  suing  the  company  he  has  all  the 
partners  constituting  that  company  before  the  Court.  The 
Plaintiff  is  not  precluded  from  filing  his  bill  in  this  form, 
by  the  fact  of  his  being  a  member  of  the  company,  holding 
the  150  shares,  allotted  him  in  respect  of  his  interest  in 
the  Eastern  claim.  Bagehaw  v.  The  Eastern  Union  Railway 
Company  (d).  Upon  the  merits  the  Plaintiff  is  entitled  to 
succeed,  for  he  has  been  in  actual  possession  of  a  share  in 
the  Western  claim,  by  a  person  representing  him,  from 
the  time  of  the  claim  first  being  taken  up  by  Codd  down 
to  the  period  of  the  amalgamation ;  and  this  possession 
has  been  constantly  recognised  by  Cherry  and  Keelan,  The 
Western  claim  was  only  given  to  Keelan  by  the  Warden  as 
a  trustee  for  himself  and  party,  including  the  Plaintiff ; 
and  he  has  recognised  that  trust  throughout.  The  claim 
has  passed  into  the  hands  of  the  company,  the  Defen- 
dants, impressed  with  that  trust  for  the  Plaintiff;  and  he 
is  entitled  to  have  that  trust  declared  by  this  Court,  and 
to  have  the  necessary  directions  given  to  carry  that  trust 
into  effect  by  the  issue  of  scrip  for  his  one- third  interest 

(<Q  7  Haie,  131 ;  S.C.,  2  Mac.  &  G.,  889. 
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in  the  Western  claim.     Clemmis  t».  HtM  (e),  Clegg  v.  Fish- 
wick  (/),  Dale  v,  Hamilton  (g), 

Mr.  Atkins  and  Mr.  J.  W.  Stephen  for  the  Defendants. — 
Kedan  was  not  a  trustee  for  the  Plaintiff,  because  the 
original  right  of  the  Plaintiff  and  the  others  interested 
with  him  in  the  old  claim  was  gone  altogether  bj  the 
abandonment.  Edwards  v.  Lewis  (A).  Every  trust  of  land 
must  be  declared  with  certainty,  but  here  there  is  no 
declaration  of  trust  whatever.  Saunders  on  Uses,  pp.  238, 
844.  "  Keelan  and  party  "  does  not  mean  Kedan  and  any 
particular  persons.  He  might  take  in  any  partners  he 
pleased,  and  was  quite  justified  in  excluding  the  Plaintiff 
when  he  discovered  he  had  acquired  an  interest  in  the 
adjoining  rival  claim.  The  Act  No.  228  requires  the 
memorial  of  registration  to  state  the  number  of  shares 
each  shareholder  holds.  The  Plaintiff  is  stated  in  the 
memorial  to  be  the  holder  of  160  shares  only.  He,  by  his 
agent,  has  authorised  the  publication  of  that  memorial, 
and  is  bound  by  it.  If  the  Plaintiff  has  any  claim  at  all 
to  the  other  800  shares  he  should  proceed  for  them 
against  the  individuals  who  now  have  them,  and  not 
against  the  company,  which  is  a  corporation,  and  has  not 
as  such  any  of  the  shares  at  all.  The  company  is  not  a 
necessary  party  at  all  to  the  suit.  Poole  v.  Middleton  ( j). 
That  case  arose  upon  contract,  but  the  same  principle  is 
applicable  here. 


Mr.  Bunny  in  reply. — The  only  defence  raised  is  one  of 
want  of  parties ;  but  if  the  Court  should  think  Cherry  and 
the  other  claimholders  in  the  Western  half  necessary 
parties,  then  we  ask  leave  to  amend  on  payment  of  the 
costs  of  the  day.  Jones  v.  Jones  {k),  Danid,  Chy.  Practice, 
1st  ed.,  pp.  389,  520.  Cur.  adv.  vuU. 


(e)  2  De  a.  &  J.,  173. 
(/)  1  Mac.  &  G.,  294. 
iff)  2  Ph.,  266. 


(h)  3  Atk.,  538. 
0)  29  Beav.,  646. 
(k)  3  Atk.,  111. 
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Mb.  Justice  Moleswobth: —  i  18^« 

In  this  case  it  appears  that  the  Plaintiff  Mr.  Parle, 


Paslb 

V, 
HABPOVfiBIir 

Messrs.  Kedan,  Clierry,  and  three  others,  had  heen,  hefore      Compakt. 


Jvd^fmetU, 


June,  1866,  entitled  to  a  mining  claim  (quartz)  of  160  yards  j,<uMutdO. 
frontage,  called  the  Harp  of  Erin,  at  Donnellj's-creek, 
in  the  district  of  Beechworth.  The  Plaintiff  was  entitled 
to  a  third,  resided  at  Melbourne,  was  represented  by  Mr. 
Codd  at  Donnelly's-creek,  but  Cocld  had  some  claim  as 
assignee  of  part  of  Kedan's  interest  From  their  neglect 
in  working  this  claim  it  had  become  forfeited  under  the 
by-laws,  and  Mr.  O'Connell  summoned  them  before  the 
Warden,  claimed  to  be  put  in  possession  of  part  as  for- 
feited, and  he  succeeded  and  obtained  from  the  Warden 
an  order  to  be  put  in  possession  of  eighty  yards  frontage 
— ^the  eastern  half.  Mr.  Hunt  was  also  taking  similar 
proceedings  against  Kedan  and  his  party.  On  the  9th 
June,  Coddt  for  Kedan  and  party,  unsuccessfully  opposed 
CConneUf  and  then  applied,  on  behalf  of  Kedan  and  party, 
for  the  western  half,  which  the  Warden  then  refused. 
Oodd  renewed  this  application  on  the  10th,  giving  the 
Warden  the  names  of  those  he  represented,  as  above.  The 
Warden  said  the  ground  was  then  abandoned,  and  that 
Codd  might  mark  it  off  for  the  above  original  shareholders. 
During  the  same  day  Hunt  made  his  claim  before  the 
Warden,  and  Codd  opposed  it ;  and  it  was  postponed,  and 
ultimately  got  rid  of.  Codd  proceeded  to  mark  off  the 
western  half.  During  his  absence,  Kedan  applied  to  the 
Warden  to  reverse  his  decision  in  favor  of  O^GonnsU,  but 
£Eiiled.  iThe  Warden,  however,  sent  for  Codd,  and  told 
C€)dd  and  Keelan  that,  upon  reflection,  he  thought  it  better 
to  put  in  the  name  oi  Kedan  and  party,  Kedan  being  an  ori- 
ginal shareholder,  Codd  not.  Both  acquiesced,  and  some 
time  afterwards  Kedan  marked  off  according  to  Codd*»  pegs. 

Under  the  by-laws  it  was  necessary  that  two  workmen 
should  be  employed  on  the  western  part,  to  avoid  for- 
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feiturei  Codd  put  on  a  man  to  represent  Plaintiff  and 
three  bthers.  Kedan  put  on  a  man  to  represent  himself 
Hasp  op  Eein  ^^^  Cherry,  and  Keelan  afterwards  worked  as  for  himself 
Company,  and  Cherry,  the  man  previously  working  for  him  working 
Judgment  ^^^  Plaintiff,  &c.  The  working  being  stopped  by  a  fall  of 
snow,  Codd  obtained  a  suspension  leave,  as  for  Kedan  and 
party,  and  Kedan,  approved.  After  the  snow,  working  was 
similarly  resumed.  Some  changes  in  other  interests 
occurred,  but  Plaintiff's  was  still  recognised  by  Keelan  and 
others,  and  a  workman  representing  him  and  others  was 
employed  by  Codd  until  the  22nd  January,  1866.  Codd 
also  paid  Plalntiff^s  share  for  a  contract  for  sinking  a 
shaft.  Keelan  and  some  others  of  his  party  wanted  still  to 
litigate  with  O'Connell,  and  sought  Plaintiff's  co-operation, 
which  was  refused.  But  on  the  whole  evidence,  and  the 
admissions  of  Keelan  and  Cherry,  I  think  it  clear  that  the 
Warden  authorised,  and  Codd  submitted  to,  Ziiw^anV  pos- 
session, regarding  him  as  the  representative  of  the  original 
shareholders,  and  that  Keelan  frequently,  and  for  a  long 
time  unhesitatingly,  recognised  the  right  of  the  Plaintiff 
to  a  third  of  the  western  part.  I  think  it  unnecessary 
to  discuss  whether  such  trusts  can  be  created  without 
writing,  because  I  think  it  clear  that  the  Plaintiff  was  in 
actual  possession,  conjointly  with  Keelan,  fi-om  the  first. 

The  Plaintiff,  however,  acquired  a  title  to  one-sixth  of 
the  eastern  portion  from  O'Connell;  and  Kedan  and  Cherry 
being  informed  of  this,  resolved  that  his  connection  with 
a  person  who,  according  to  our  local  parlance,  had  jumped 
the  claim  of  the  original  shareholders,  should  operate  as  a 
forfeiture  of  his  third  of  the  western  half,  and  proceeded 
with  the  other  shareholders,  to  act  as  to  it  accordingly. 
I  need  hardly  say  that  they  were  totally  wrong  in  this,  and 
that  the  Plaintiff's  rights  remained  unchanged  and  clear. 

Negotiations  were  opened  between  the  shareholders  of 
the  eastern  half  (for  O'Conndl  had  otherwise  subdivided 
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his  interest)  and  the  shareholders  of  the  western  half  for 
an  amalgamation  of  the  two  claims  and  the  formation  of  a 
company,  with  1,800  shares,  to   be  divided   among  the 
shareholders  of  the  respective  parts,  east  and  west  equally, 
and  for  the  registration  of  the  company  so  to  be  formed 
under  the  Act  No.  228 ;  and  prior  to  the  22nd  January, 
1865,   Cfierry,  Perkins,  and  others  claiming  to  represent 
Kedan  and  party  (excluding  Plaintiff)  caused  a  deed  to  be 
prepared,  so  as  to  work  out  the  arrangement.     It  purports 
to  be  between  Cherry  and  three  others,  of  the  one  part ; 
Mr.  Moloney,  the  Plaintiff,  O'Connell,  and  five  others,  of 
the  second  part.     It  recites  that  the  parties  of  the  first 
part  were  possessed  of  the  Western  Harp  of  Erin,  and  the 
parties  of  the  second  part  of  the  Eastern  Harp  of  Erin, 
and  that  disputes  had  arisen  as  to  interests  in  the  eastern 
part  claimed  by  the  parties  of  the  first  part ;    and  that 
all  the  parties,  to  prevent  litigation,  had  agreed  to  amalga- 
mate the  said  mines.  Eastern  and  Western,  and  to  enter 
into  a  partnership  for  working  the  said  mines,  and  to  form 
a  gold-mining  company,  to  be  registered  under  No.  228, 
under  the  name  of  the  Harp  of  Erin  Amalgamated  Quartz- 
mining  and  Crushing  Company  Registered.     It  then  con- 
tains covenants  and  agreements  for  the  parties  thereto  to 
become  partners  in  the  two  claims,  that  the  shares  should 
be  considered  eighteen,  the  parties  of  the  first  part  be 
entitled  to  nine,  and  the  parties  of  the  second  part  to  the 
other  nine ;  parties  of  first  and  second  part  each  to  pay 
their  previous  debts  and  expenses ;  all  quartz  then  raised 
to  be  common  property ;  parties  to  form  a  company  regis- 
tered under  the  Act  No.  228,  which  should  be  of  1,800 
shares,  of  which  the  parties  of  the  first  part  should  have 
900,  and  the  parties  of  the  second  part  900,  the  amalga- 
mated claims  to  be  the  property  of  the  company. 


1866. 
Pablb 

V, 

HabpofEbik 
Company. 

Judgment, 


A  meeting  for  the  purpose  of  amalgamation  was  held  at 
CodSs,  on  the  22nd  January,  1866.  The  Plaintiff  took  an 
extraordinary  course  as  to  being  represented  at  it,  which 
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1866.  has  had  the  effect  of  puzzling  all  the  other  parties,  him- 
self, and  his  professional  advisers  ;  he  was  represented  as 
HabpovEbin  ^  *^^  western  half  by  Codd,  and  as  to  the  eastern  half  by 
CoMPAMT.  Moloney,  who  had  an  interest  himself,  had  no  power  of 
Judgment,  attorney,  and  either  was  badly  instructed  or  acted  contrary 
to  his  instructions.  According  to  Codd^s  evidence  all  the 
shareholders  of  the  eastern  except  Plaintiff,  and  of  the 
western,  Cherry  and  three  others,  besides  KseUm  and  Codd^ 
attended  that  meeting.  The  above  deed  of  amalgamation 
was  handed  to  Codd  to  read,  and  he  remarked  'it  was 
wrong  to  omit  Plaintiffs  name  for  the  western,  and  pro- 
tested against  the  omission.  Moloney  professed  to  repre- 
sent the  Plaintiff  for  the  eastern  only.  The  parties  signed, 
but  refused  to  allow  him  (Codd)  to  interfere  on  Plaintiff's 
part  They  agreed  he  should  be  manager.  Moloney  signed 
on  behalf  of  Plaintiff.  They  then  agreed  that  the  Eastern 
and  Western  parties  should  separate  and  allot  shares 
between  themselves.  Codd  followed  the  Western  party  to 
an  hotel,  and  Mr.  Pendlebury  (afterwards  the  legal  manager) 
handed  him  a  document  dividing  900  shares,  excluding 
Plaintiff.  He  again  protested,  claiming  300  shares  for 
Plaintiff.  He  himself  also  put  forward  a  claim  to  part  of 
the  shares  under  Kedan^  which  was  partly  acquiesced  in, 
and  both  he  and  Keelan  were  put  down  as  having  shares 
in  a  list  of  Western  shareholders,  made  out  for  registra- 
tion, and  he  then  signed  the  allotment  paper  without 
prejudice.  The  two  lists  were  incorporated.  He  refused 
to  act  as  legal  manager,  as  he  could  not  make  the  requisite 
declaration  as  to  apportionment  of  shares  conscientiously, 
and  Pendlebury  was  appointed.  Contrasting  Coddle  evi- 
dence with  others,  there  is  doubt  how  far  he  caught  the 
attention  of  those  present  at  the  execution  of  the  deed,  by 
his  protest  on  behalf  of  the  Plaintiff.  He  served  written 
notice  the  same  day  upon  those  interested  in  the  western 
half,  protesting  against  the  allotment  excluding  Plaintiff. 


The  Plaintiffs  solicitor,  on  the  26th  January,  wrote  to 
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the  manager  of  the  amalgamated  company,  stating  that  the        ^^^' 
claims  were  amalgamated  without  his  consent,  and  that        Pabis 
unless  300  shares  were  allotted  to  him  for  his  third  of  the  habpopEbih 
western,  he  woald  proceed  to  enforce   such  allotment.      CoMPAinr. 
The  order  of  facts  does  not  appear  exactly ;  but  PendUhury     j^^^^^^, 
proceeded  to  serve  notices  for  registration  upon  the  clerk 
of  the  Court  of  Mines,  describing  the  shareholders  accord- 
ing to  allotments  prepared,  one  as  above,  the  other  by  the 
Eastern  shareholders,  giving  Plaintiff  only  150  shares.    In 
this  memorial  nine-tenths  of  the  capital  is  described  as 
paid  up,  I  suppose  by  putting  an  imaginary  value  on  the 
claims  and  other  property.     It  appeared  in  the  GauUe  of 
the  80th  January. 

According  to  the  above  state  of  facts,  I  have  to  observe 
as  to  the  Plaintiff's  rights,  that  he  had  no  right  to  object 
to  other  shareholders  in  the  two  claims  forming  them- 
selves into  a  company  of  the  name  in  question,  and  assign- 
ing to  him  150  shares  only  or  totally  excluding  him — he 
had  a  right  to  object  to  being  at  all  included  in  it.  His 
grievance  consists  in  the  amalgamated  company  having 
appropriated  to  themselves  his  third  pf  the  Western  claim 
without  his  consent ;  he  had  a  right  to  claim  that  third ; 
but  not  without  agreement,  to  claim  a  Aumber  of  shares  in 
the  amalgamated  company,  as  an  equivalent  for  it,  against 
partners  who  wrongly  denied  his  right  to  it.  His  bill  is 
prepared  against  the  company  as  incorporated,  and  its 
manager,  not  making  any  individual  members  parties, 
seeking  to  establish  his  right  to  450  shares,  300  more  tlian 
allotted  to  him,  and  to  be  so  entered  on  the  books  and  to 
have  scrip  accordingly.  If  he  obtained  such  decree,  it 
would  leave  the  managers  of  the  company  to  establish 
against  individuals  not  bound  by  it,  their  liability  to  have 
deductions  from  their  allotments,  together  amounting  to 
the  shares  recovered  by  the  Plaintiff,  with,  as  to  some  of 
them,  probably,  the  further  complication  of  the  shares 
having  been  assigned,  since  the  registration. 
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JmdgmmU, 


The  Plaintiff's  bill  has  been  framed  to  entitle  him  to 
the  relief  prayed  against  the  company,  by  statements  that 
he  authorised  a  person  as  his  agent,  to  consent  to  any 
arrangement  by  which  the  claims  could  be  amalgamated, 
provided  his  respective  proportionate  interests  in  the  two 
claims  were  reserved  and  protected ;  that  by  a  memoran- 
dum dated  the  Sdnd  January,  1866,  signed  by  the  Plain- 
tiff's partners,  and  the  said  agent  on  behalf  of  the  Plaintiff, 
it  was  agreed  that  the  said  two  claims  should  be  amalga- 
mated and  worked  as  one,  and  the  interest  therein  divided 
into  1,800  shares ;  that  the  said  two  claims  were,  on  or 
about  the  2Qnd  January,  1866,  amalgamated,  and  certain 
persons,  together  with  the  Plaintiff  and  his  partners, 
agreed  to  take  shares  in  the  amalgamated  claim ;  that  at 
a  meeting  of  the  several  persons  interested  in  the  said 
claim  and  partnership,  but  at  which  Plaintiff  was  not 
present  either  personally  or  by  agent,  on  the  QSnd  January, 
1866,  it  was  agreed  that  the  said  partnership  should  be 
registered  as  a  company  under  the  Act  No.  238,  and  at  the 
same  meeting  it  was  agreed  that  shares  to  the  amount  of 
1,800  should  be  allotted  in  different  amounts  among  the 
several  persons  then  forming  the  partnership,  but  of  such 
shares  only  150  were  allotted  to  the  Plaintiff;  that  the 
partnership  was  duly  registered  on  the  3rd  February, 
1866.  The  bill  thus  seeks  to  divide  the  transactions  of 
22nd  January  into  two;  amalgamation,  and  forming  a 
partnership  with  shares  to  be  divided  according  to  existing 
rights,  evidenced  by  signed  writing,  as  to  which  the  Plain- 
tiff admits  that  he  is  bound  ;  and  the  allotment  of  shares 
as  to  which  he  insists  that  he  is  not  bound.  But  this  divi- 
sion is  totally  contrary  to  the  facts.  The  whole  transac- 
tion is  inseparable.  A  consent  on  behalf  of  the  Plaintiff 
admits  Maloney  to  be  the  agent.  The  only  writings  proved 
are  the  deed,  22nd  January,  1866,  and  the  memorandum 
of  allotment,  both  totally  contrary  to  the  Plaintiff's  case. 
The  deed,  if  good  for  anything,  excludes  Plaintiff  from  all 
right  to  the  Western  claim ;  and  makes  him,  as  interested 
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in  the  Eastern  only,  stipulate  for  amalgamation.     I  think 
the  Defendants'  answer  refers  to  the  second  writing. 

I  would  endeavour  to  relieve  the  Plaintiff  under  the 
prayer  for  general  relief  hj  estahlishing  his  right  to  a 
third  of  the  Western  claim  if  the  facts  stated  in  the  hill 
would  warrant  that  relief;  hut  to  ohtain  it  he  must  get 
rid  of  admissions  which  hj  his  hill  and  consent  he  has 
made  ;  he  must  get  rid  of  Moloney's  acts,  hy  shewing  that 
he  was  not  his  agent  so  as  to  affect  his  rights  to  the 
Western  claim,  or  acted  under  a  mistake  ;  he  must  shew 
that  there  was  never  any  memorandum  signed  or  writing 
which  should  hind  his  interests  in  the  Western  claim ; 
perhaps  that  Codd,  as  his  agent,  protested  against  the 
amalgamation  and  registration  in  such  a  way  as  to  make 
the  parties  interested  in  the  Eastern  claim  aware  of  his 
rights.  The  Plaintiff  may  have  some  case,  too,  against 
the  other  shareholders  in  the  Western  claim  for  having 
appropriated  his  property  as  theirs  in  the  amalgamation, 
hut  that  should  he  a  case  against  them  individually. 


1866. 

Pasle 

Habf  op  Eanr 

COMPAITY, 

Judgment, 


The  Defendants  have  totally  denied  the  Plaintiff's 
interest  in  the  Western  claim  at  the  date  of  the  amalga- 
mation, and  the  principal  part  of  the  expense  of  the 
evidence  is  attrihutable  to  that  question.  I,  therefore, 
shall  not  give  the  Defendants,  the  costs  incurred  in  taking 
evidence.     My  decree  will  be : — 


*'  Dismiss  the  bill,  without  prejudice  to  such  proceeding  as  the 
'  Plaintiff  may  take  to  set  aside  the  amalgamation  of  the  claims  Harp 
'  of  Erin  East  and  West,  in  the  bill  mentioned,  and  the  registration  of 
'  the  amalgamated  company,  and  to  enforce  against  the  said  amalga- 
'  mated  company  his  property  in  the  third  of  the  claim  Harp  of  Erin 
'  West,  and  to  recover  the  yalue  of  the  said  third  of  the  claim  Harp  of 
'  Erin  West  from  the  other  shareholders  thereof,  or  for  any  one  or 
'  more  of  the  objects  aforesaid.  Let  the  Defendants  abide  their  own 
'  costs  of  the  taking .  of  evidence  in  this  cause.  As  to  the  rest  of  the 
'  Defendants'  costs,  order  the  Plaintiff  to  pay  them  when  taxed ;  refer 
« to  tax." 


no 
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2%m  trustee  of 
nalefUtefor 
X^deriied 
mnj  property 
ill  which  he 
WM  benefl- 
ciallj  interest- 
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intestate  as  to 
property 
vested  in  him 
as  trustee, 
and  without 
heirs. 

Order  made 
under  "  Tnu- 
tee  Act  1856/' 
but  without 
notice  to  the 
Crown,  vest- 
ing the  real 
estate  in  L, 


Ik  the  Matter  op  GEORGE  KING  THORNHILL, 
Deceased,  and  In  the  Matteb  of  the  "  TRUS- 
TEE ACT  1866." 

Gr*  K.  THORNHILL  contracted  with  Alexander  Love  for 
the  sale  to  him  of  certain  freehold  lands,  for  which  the 
purchase-money  was  paid,  hut  no  conveyance  executed, 
when  Thomhill,  heing  illegitimate  himself,  died  without 
issue.  By  his  will  he  devised  any  property  in  which  he 
was  beneficially  interested;  but  made  no  disposition  of 
property  vested  in  him  as  trustee.  The  land  in  question 
accordingly  escheated  to  the  Grown.  On  the  petition  of 
Love  for  a  vesting  order  under  the  "  Trustee  Act  1856," 
then  in  force,  it  was  referred  to  the  Master  to  enquire 
whether  ThamhiU  was  at  the  time  of  his  death  a  trustee  for 
the  Petitioner  within  the  meaning  of  the  Act.  The  Master 
reported  that  he  was  such  a  trustee. 

Mr.  BUUng  now  moved  upon  the  Master's  report  for  a 
vesting  order ;  and  cited  Lewin  on  Trusts,  p.  189. 


Cur,  adv.  vuU, 


September  8. 
Juc^fnent, 


Mr.  Justice  Molesworth. — In  this  case  an  application 
was  made  for  a  vesting  order  under  the  "  Trustee  Act  1866." 
A  reference  to  the  Master  was  obtained  some  years  ago, 
and  a  report  has  been  obtained  that  the  deceased  was  a 
trustee  for  the  Petitioner.  The  deceased  is  alleged  to 
have  been  illegitimate,  and  to  have  died  without  leaving 
any  issue  surviving  him.  He  therefore  left  no  heir ;  and 
I  have  had  some  doubt  whether  the  proceedings  ought 
not  to  have  been  on  notice  to  the  Crown.  But  he  left  a 
will,  by  which  he  gave  any  beneficial  property  of  his,  to 
members  of  his  family  ;  and  this  property,  if  it  had  been 
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his,  would  have  passed  under  the  will.  It  is  only  because 
under  a  previous  contract  for  sale  he  had  ceased  to  be  the 
beneficial  owner  that  the  Crown  has  any  right  by  escheat. 
Therefore,  I  think  I  am  warranted  in  making  the  order. 


Ill 


1866. 

In  re 
Thobvhill. 

Judgment. 


Order  accordingly. 


In  be  NATHAN  S.  BRANN  Ain>  the 
STATUTE  1866." 


INSOLVENCY 


Ml 


Lb.  LAWES,  for  a  creditor,  moved  for  a  rule  nin  to 
set  aside  a  deed  of  assignment,  executed  under  the  "  Iruolr 
vency  Statute  1865,"  Part  13.  A  doubt  had  arisen  in  a 
previous  case  whether  the  proceedings  ought  to  be  headed 
as  heretofore,  "  Li  Equity,"  or  whether  the  provisions  of 
5  Vic,t  No.  9,  having  been  incorporated  in  the  Insolvency 
Statute,  they  should  be  headed  "  In  Insolvency." 

Mr.  Justice  Molesworth. — ^There  is  nothing  in  the 
statute  which  gives  to  officers  of  the  Insolvent  Court,  juris- 
diction over  deeds  of  assignment.  The  proceedings  arise 
out  of  the  statute,  but  the  title  of  the  statute  does  not 
transfer  the  jurisdiction.  It  will  be  safer  to  adhere  to 
the  old  practice. 


September  6. 

Proceedings  M^ 
to  deeds  of 
assignment 
nnder  the 
"  IntoU)eney 
Statute  im^** 
are  to  be 
beaded  as 
beretofora, 
"In  Equity" 
not  "  In 
Insolvency." 


W.  W.  k  A.'b.  vol.  III. — EQ. 


113  SUPBEME  OOUBT  :  VICTORIA. 

1866. 

JufylS. 
September^  EDWARDS  V.  GRAHAM. 

6,  7,  27. 

There  cannot     SaMUEL  ORAHAM  died  Slst  May,  1868,  haying,  by 

l)e  a  sTOod 

donatio  mortU  ^^^  ^^^^>  made  in  1858,  appointed  his  two  sons,  James 

eavtd,  by  the    qj^^  Thomas,  executors  and  trustees;    and  directed  them 

deliyery  of  a 

cheque  drawn    to  sell  all  his  real  and  personal  estate,  and  divide  the 

norhythe"''    proceeds   between    themselves    and   their   three    sisters. 

gift  of  part  of  JanSf    one    of   the   sisters,    intermarried    with    William, 

thing.  Edwards,  9th  October,   1863,  and  they,   as   co-plaintiffs, 

.  ,nr7         instituted  the  present  suit  against  JatMS  and  Thomas, 
Ahillforan        ,      ^    ,    ,  ^       ,     ,  ° 

account  who  had  distributed  their  testator's  estate,  praying  the 

tw^i°chMK^'  usual   accounts ;  and  charging  that  the  sum  of  £8,800 

them  with  the  was  Standing  to  the  credit  of  the  testator  in  the  Bank 

sum  of  money    ^^  Australasia  at   his  death;   and  that  such  sum  and 

■tending  to       jglO    4Ls.    id.,    interest    thereon,    had    been    withdrawn 

the  testetor's 

credit  at  his      ^i^om  such  bank  after  his  death  by  the  Defendants  ;  and 

death.    In        ^^^  ^^  Defendants  had  not  accounted  therefor.     The 

their  answer  ^ 

the  defen-         Defendants  by  their  answer  admitted  that  £3,300  was,  at 

that^hey'        the  death  of  the  testator,  standing  to  the  credit  of  an 

were  entitled    account  at  the  bank  in  the  name  of  the  testator ;  but 
to  this  sum  as  i    ,       .  i  «  ,  .         ,    .     . 

a  donatio         Stated  that  it  was  the  property  of  a  partnership  subsisting 

moi^cautd,    between  themselves  and  the  testator.    The  answer  then 

Mold,  on 
the  taking  of    Stated   as   follows : — "  Shortly  before  the   death  of  the 

the^Wnti^*    "  testator,  he  signed  and  delivered  to  us  a  cheque  for  the 

might  reserve    **  then  balance  at  the  credit  of  the  said  banking  account, 

agaisTthe"^*  "  amounting  to  the  sum  of  Je8,300  or  thereabouts,  JB2,200 

donatio  for       tt  ^f  ^hich  said  sum  belonged  to  us  as  such  co-partners 
a  rebutting  .,,  '-.-.  ,  ,  .. 

case.  *'  with  the  testator  as  aforesaid ;  and  as  to  the  remaining 

"  J6  1,100,  we  say  that  the  testator  at  the  time  when  he 

"  gave  to  us  the  said  cheque,  apprehended  that  he  was 

"  then  in  peril  of  death,  and  gave  to  us  the  said  sum  of 

"J61,100,  to  be  equally  divided  between  us  in  case  he 

"  should  not  recover  from  his  then  existing  illness  ;  and 

*'we  say  that  the  said  testator  died  of  his  said   then 

"  existing  illness,  and  we  claim  the  benefit  of  the  said  gift 
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"  of  the  said  sum  of  igl,100,  being  one-third  of  the  said 
"  snm  of  ig3,300  as  a  donatio  mortis  coma,  and  the  said 
"cheque  was  not  presented  for  payment  until  the  day 
"  following  that  on  which  the  testator  died,  when  the  said 
•*  sum  of  igd,300  was  received  by  us." 
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StatemetU. 


At  the  taking  of  eyidence  the  question  was  raised 
whether  the  Plaintiffs  ought  in  the  first  instance  to  go  into 
evidence  to  meet  the  case  of  partnership,  and  of  a  donatio 
mortis  causd^  set  up  by  the  answer ;  or  whether  they  could 
reserve  such  evidence  for  a  rebutting  case. 


July  18. 


Mr.  J.  W.  Stephen  for  the  Defendants. — The  whole  point 
is  raised  by  the  pleadings,  and  the  Plaintiffs  must  prove 
their  whole  case.  The  bill  alleges  the  d63,300  to  have  been 
the  property  of  the  testator,  and  the  affirmative  of  that 
issue  is  upon  the  Plaintiffs.  They  must  either  abandon 
that  allegation  in  the  bill  or  support  it  by  evidence ;  and 
if  they  give  any  evidence  upon  it^  they  cannot  sever  their 
case  and'  reserve  some  portion  of  their  evidence  for  a 
rebutting  case.     Wharton  v.  Tvohy  (Q. 


Argument, 


Mr.  Bunny  for  the  Plaintiffs. — The  questions  of  partner- 
ship, and  of  the  donatio  mortis  causa,  are  raised  for  the  first 
time  by  the  answer,  and  raise  two  distinct  issues,  the 
affirmative  of  which  is  upon  the  Defendants ;  and  as  to 
these  issues  the  Plaintiffs  ought  to  be  allowed  to  reserve 
their  evidence  for  a  rebutting  case. 

Mb.  Jusncs  Molbswobth. — ThQ  Plaintiffs  by  the  bill 
make  a  case  that  the  J63,dOO  was  the  testator's  money. 
The  Defendants  have  controverted  that  by  alleging  a 
partnership ;  but  I  think  the  affirmative  of  that  issue  is 


(0  1  Wy.  &  W.  Law,  217. 
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on  the  Plaintiffs.  The  Plaintiffs  cannot  hreak  their  case  and 
go  into  the  question  of  partnership  as  a  rebutting  case. 
As  to  the  donatio  mortis  causa,  that  is  a  substantive  claim 
set  up  by  the  Defendants ;  and  as  to  that,  I  think  Mr. 
Bunny  may,  if  he  deem  it  expedient,  reserve  his  evidence 
for  a  rebutting  case. 


The  evidence  g^ven  as  to  the  donatio  mortis  causa  is 
sufficiently  set  out  in  the  judgment  (m). 


Sept.  4,  6, 7. 


Mr.  Bunny  and  Mr.  A'BeckOt  for  the  Plaintiff. — The 
donor's  cheque  can  not  in  any  case  be  made  the  subject 
of  a  donatio  mortis  causa.  The  only  authority  for  such  a 
proposition  is  Lawson  v.  Lawson  (n) ;  which  case  is  commented 
upon  with  disapproval  in  Tate  v,  HUhert  (o).  In  BouUs  v, 
Ellis  (p)  the  donor's  cheque  had  been  cashed  in  his  life- 
time. The  authorities  which  support  the  gift  of  cheques 
of  third  persons  have  no  bearing  upon  the  present  case. 
HoUiday  v,  Atkinson  (q),  Story's  Equity  Jurisprudence,  8th  ed., 
sec.  607/  and  notes  thereto.  Tradition  is  necessary  to 
perfect  such  a  gift,  but  the  delivery  of  a  cheque  gives 
nothing  but  the  paper  on  which  it  is  written — it  is  a  mere 
authority  or  order,  and  not  the  assignment  of  a  chose  in 
action.  Byles  on  Bills,  8th  ed.,  p.  S4.  We  admit  that  the 
piece  of  paper  was  well  given,  but  not  the  money  which 
was  obtained  by  its  use.  The  donor  never  parted  with  his 
control  over  the  money  in  the  bank — he  might  have 
revoked  the  gift  by  drawing  another  cheque.  He  gives, 
to  be  used  upon  his  death,  an  order  which  his  death 


(m)  Other  points  were  raised  by 
tlie  pleadings,  upon  which  evi- 
difnce  was  received,  and  which 
were  tho  subject  of  argument; 
Imt  as  they  dei)ended  upon  excep- 
ihrtml  and  complicated  facts,  this 
rt'fKirt  is  cx>nfined  to  the  question 


of  donatio  mortis  causd, 

(n)  1  P.  Wms.,  441. 

\q)  2  Ves..  Jun.,  111. 

Ip)  17  Beav.,  121 ;  4  De  G.  M. 
&  G.,  249. 

{q)  5  B.  &  C,  501. 
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revokes,  and  there  is,  therefore,  neither  the  actaal  or  the 
sjmbolical  delivery  necessary  to  a  valid  gift.  If  effect 
were  given  to  such  a  gift,  it  could  only  be  by  permitting 
the  cheque,  which  is  inoperative  in  itself,  to  operate  as  a 
testamentary  disposition  of  so  much  money ;  and  to  give 
an  unattested  writing  this  operation  would  be  clearly  con- 
trary to  the  "  WiUs  Act"  It  has  been  held  that  the  "  WUU 
Act"  does  not  prevent  the  operation  of  gifts  of  this  nature 
by  delivery,  but  here  the  money  which  is  taken  has  not 
been  delivered.  It  is  an  authority  to  draw  upon  a  fluctuat- 
ing fund,  which  authority  is  determined  by  the  event  on 
which  alone  it  is  to  be  used.  The  gift  of  a  third  person's 
cheque  stands  upon  an  altogether  different  basis.  The 
donor's  death  has  no  effect  upon  the  chose  in  action, 
which  is  handed  over  as  the  evidence  of  a  debt  ascertained 
in  amount.  These  objections  would  apply  t6  every 
ease  where  the  donor's  cheque  is  the  subject  of  the  gift ; 
but  in  the  present  the  Defendants  are  met  by  additional 
difficulties.  The  cheque  was  in  blank,  and  no  amount 
was  ascertained.  The  cheque  is  also  alleged  to  have  been 
intended  as  a  payment  of  two-thirds  and  a  gift  of  only 
one-third.  A  transaction  so  complicated  cannot  be  sup- 
ported as  a  donatio  mortis  causa,  Walter  v,  Hodge  (r).  There 
cannot  be  a  gift  of  a  third  of  a  thing  by  delivery  of  the 
whole  to  the  owners  of  the  two-thirds.  The  evidence  is 
so  at  variance  with  the  answer  that  the  gift,  if  good,  could 
not  be  supported  upon  the  present  pleadings.  Forrest  v, 
Forrest  (s).  The  evidence  is  vague  and  uncertain,  and  it 
does  not  appear  under  what  circumstances  the  particular 
cheques  presented  were  given,  or  that  the  cheques  were 
not  left  under  the  control  of  the  donor.  The  evidence  to 
support  such  a  gift  should  be  of  the  clearest  character, 
particularly  as  to  delivery.  Thompson  v,  Heffeman  (t), 
PovoeU  V,  HelUcar  (v),  Wedderbum  v.  Wedderbum  (w). 


(r)  2  Swans.,  92. 
(«)  34  L.  J.  Ch.,  428. 
(^  4  Dro.  &  War.,  286. 


Argument, 


(«)  26  Beav.,  261. 
(it)  4  My.  &  Cr.,  41. 
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Mr.  J.  W.  Stephen,  Mr.  Holroyd,  and  Mr.  WM  for  the 
Defendants. — Donations  inter  vivos  must  be  perfected  in 
order  to  have  effect  given  to  them  in  equity;  but  the  same 
rule  does  not  apply  to  danationes  mortis  causa,  Duffidd  v, 
Elwes  {x),  Edwards  v,  Jones  (y).  A  gift  of  a  cheque  of  the 
donor  himself  is  a  good  donatio  mortis  causa,  and  was  so 
held  in  Lawson  v.  Lawson  (z),  where  the  donor  gave  to  his 
wife  "  a  bill  on  his  goldsmith  " — ^which  is  equivalent  to 
the  modem  cheque  upon  a  banker — ^for  £100,  to  buy  her 
mourning,  and  the  bill  was,  as  in  this  case,  not  paid 
until  after  the  donor's  death.  The  tendency  of  the  later 
cases  is  to  relax  the  strictness  with  which  these  gifts  were 
at  one  time  regarded,  and  to  allow  the  intention  to  prevail 
where,  from  the  subject  of  the  gift  or  other  circumstances, 
perfect  delivery  cannot  be  given.  Veal  v.  Veal  (a),  Moore 
V  Barton  (b).  The  objection  that  a  cheque  is  a  revocable 
instrument  is  as  applicable  to  the  cheque  of  a  third  person 
as  to  that  of  the  donor ;  yet  the  gift  of  a  cheque  in  the 
former  case  is  undoubtedly  held  a  good  doruxtio  mortis 
causa.  Books  v.  EUis  (c).  The  delivery  of  the  cheque  was 
a  symbolical  delivery  of  the  amount  for  which  it  was 
afterwards  fi'led  up.  Actual  delivery  is  in  no  case  neces- 
sary, and  it  was  clearly  the  intention  to  give  the  whole 
amount  standing  at  the  bank.  It  was  not  necessary  that 
the  testator  should  have  expressly  referred  to  his  death  on 
giving  the  cheque  ;  the  surrounding  circumstances  deter- 
mine the  construction  to  be  put  upon  the  gift.  Gardner  v. 
Parker  (d). 


Mr.  Bunny  in  reply. 


Cur.  adv.  vuU. 


Beptember  27.       Mb.  Justice  Moleswobth  (after   giving  judgment   on 
7~-      the  other  points  in  the  case,  and  in  favor  of  there  having 


Judgment, 


{x)  1  Bligh,  N.S.,  497. 
(y)l  W.  k  T.L.C.,  742(ii); 
and  6  My.  &  Cr.,  226. 
{£)   Ubisup. 


(a)  27  Beav.,  803. 

(b)  4.  De  G.  &  S.,  517. 
(o)   Ubimp. 

(d)  3  Mad.,  184. 
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been  a  partnership  between  the  testator  and  the  Defen- 
dants, proceeded) : —     • 

I  have  now  to  notice  the  dealings  with  the  bank  funds 
as  to  another  point  debated  in  this  case.  Samvd  was  ill, 
80th  May,  1857 ;  and  then,  according  to  James's  evidence, 
gave  him  a  cheque  for  the  £2,107,  their  balance  in  the 
Union  Bank,  in  favor  of  James  and  Thomas^  and  told  him 
that  it  was  for  them,  in  the  event  of  his  death,  to  draw  the 
fluids  and  place  them  to  their  credit  for  their  own  benefit. 
James,  bj  means  of  that  cheque,  at  once  transferred  the 
funds.  According  to  Thomas's  evidence,  on  the  daj  of  the 
transfer,  Samuel  inquired  about  James's  return,  asked  to 
see  the  Union  Bank  book,  and  said  it  was  all  right. 
Thomas  states  that  about  a  fortnight  after,  the  fitther  being 
better,  he  urged  him  to  replace  the  fund  in  his  own 
name ;  but  he  said  to  keep  it  as  it  was ;  that  was  what  he 
approved.  As  to  the  re-transfer,  December,  1857,  James 
drew  the  cheque  (J6d,000),  and  Samttel,  accompanied  bj 
Thomas,  effected  the  lodgment  with  the  Bank  of  Austra- 
lasia of  bank  notes  drawn  on  the  cheques.  According  to 
Thomas's  evidence,  his  father,  on  his  return  home,  said  he 
woold  sign  a  blank  cheque,  and  that  if  anything  should 
happen  to  him,  Janies  and  Thomas  should  put  the  money 
into  their  own  names,  as  it  had  been  through  their  means 
that  it  was  made,  and  it  was  nothing  but  right  they  should 
have  it.  Afterwards  Samvd  called  him  to  the  door  of  his 
bedroom  and  said,  "  Here  is  what  I  was  telling  you 
"  about,"  holding  up  the  cheque-book  with  his  signature 
to  a  blank  cheque  in  it,  and  then  shewed  him  where  he 
put  the  cheque-book,  in  a  chest  in  his  room,  having  a 
lock,  of  which  Thomas  generally,  sometimes  Samttel  or 
James,  had  the  key.     Such  a  cheque  is  produced. 


1866. 


Judgment, 


Samvd  fell  into  an  illness  May,  1858,  which  terminated 
fatally.  According  to  James's  evidence,  a  few  days  after 
its  commencement,  Samud  said  to  him,  "I  will  sign  a 
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18^«  ^  "  cheque  for  you  to  draw  the  amount  standing  in  my 
"name  in  the  Bank  of  Australasia  for  you  and  your 
"brother's  sole  use  and  benefit,  as  you  have  been  the 
"  principal  means  of  making  the  money  in  this  country/' 
J^dgmewt.  jgr^  gig^^^  ^q  cheques,  that  he  {Jamn)  might  take  the 
best.  According  to  Thomas's  evidence,  two  days  before  his 
death  (30th  May),  Samud  told  him  to  bring  him  pen,  ink, 
and  his  cheque-book;  and  he  told  Samud  there  were 
cheques  signed  already ;  but  Samud  said,  "  Never  mind," 
and  sat  up,  and  signing  two  blank  cheques  in  the  book, 
gave  it  to  him,  which  he  put  in  the  chest,  and  that  he 
(Thomas)  locked  the  chest  and  put  the  key  in  his  pocket. 
Thomas  is  corroborated  as  to  this  signing  by  his  sister 
Mary,  who  was  in  the  adjoining  room.  Thomas  states  that 
Samud  afterwards, said,  "  I  can  see  that  will  of  mine  will 
"  put  you  to  trouble ;"  that  he  said  he  did  not  see  how ; 
that  Samuel  said,  "  You  cannot  see  so  far  as  I  can,  but  you 
"will  by-and-by;  however,  if  you  and  Jim  are  put  to 
"trouble,  you  really  do  not  deserve  it."  With  some  of 
those  blank  cheques,  I  am  not  sure  which,  James,  the  day 
after  his  father's  death,  drew  the  dSd,dOO  by  a  cheque 
dated  dlst  May,  and  some  time  afterwards,  with  another 
filled  as  15th  May,  1858,  drew  iSlO  odd,  a  balance  of 
interest. 

The  Defendants  now  claim  two-thirds  of  this  money  as 
theirs,  as  partners,  the  remaining  third  as  a  donatio  mortis 
causa.  I  believe  their  evidence.  Witnesses  were  ordered 
out  of  Court.  Jamss  was  examined  first ;  Thomas  at  a  long 
interval  afterwards ;  so  that  he  had  full  opportunity,  if  so 
disposed,  to  have  made  his  evidence  conformable  to 
James's,  They  both,  by  mis-stating  facts  on  points  on 
which  they  could  not  probably  be  contradicted,  could  have 
materially  diminished  the  difficulties  of  their  case  on 
points  of  law,  or  its  improbabilities  in  matters  of  &ct 
I  think  that  Samuel,  by  his  conduct  in  both  his  illnesses, 
intended  to  give  the  fund  in  the  bank  to  his  sons  by 
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cheques  signed  in  blank,  to  be  filled  bj  them  according  to 
the  amount  due ;  that  his  doing  so  twice  in  his  last  illness 
was  attributable  to  the  fidgetiness  or  forgetfulness  of  a 
dying  man ;  that  he  left  several  cheques  so  that  the  money 
might  be  drawn  as  wanted — perhaps  the  proximate  amount 
first,  the  ascertained  balance  after. 


1866. 


Judgment, 


But  taking  the  facts  stated  as  true,  I  do  not  think  the 
transaction  amounted  to  a  good  do?iatio  mortis  cavsd.  It  is 
necessary  for  such  that  there  should  be  a  good  delivery  of 
possession,  actual,  potential,  or  at  least  symbolical,  accom- 
panying the  gift,  and  no  resumption  of  possession  by  the 
donor.  Taking  the  first  transaction  with  James,  about  the 
15th  May,  the  cheques  remained  in  the  chest,  of  which 
Samuel  kept — or,  at  all  events,  afterwards  got — the  key. 
Taking  the  second  transaction  with  Thomas,  there  was  a 
mere  signing  of  blank  cheques — no  direction  as  to  appli- 
cation. Ward  V,  Turner  [e),  Bunn  v,  Markham  (/),  Farquhar- 
sonv.  Cave  {g\  and  Powell  v,  HeUicar,  and  Thompson  v.  Heffer- 
nan  cited  in  argument. 


Further,  as  to  the  thing  given,  I  do  not  think  there  can 
be  a  good  donatio  mortis  causa  by  the  delivery  of  a  cheque 
drawn  by  the  donor.  Lawson  v,  Lawson  has  not*  since 
been  approved.  A  cheque  is  an  instrument  revocable 
by  the  drawer,  as  a  specific  appropriation  of  property, 
before  recognition  or  payment  by  the  bank;  and  not 
payable  after  his  death  if  the  bank  are  informed  of  the 
&ct.  Tate  V.  HVhert,  Securities  of  another  person  to  the 
donor  may  pass  by  delivery  without  indorsement  or 
assignment,  enabling  the  donee  to  sue  in  his  own  name. 
Duffidd  V.  Elwes,  Moore  v,  Darton,  Veal  v.  Veal,  But 
in  these  cases  the  possession  of  the  thing  delivered 
was  necessary  to  the  recovery  of  the  money  which  it 
represented,  so  that  something  much  more  than  a  symbol 

(e)  2  Ves.,  431.  (»  2  (3ol.,  856. 

(/)  7  Taunt.,  224. 
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was  given.  In  Boutts  v.  Ellis,  a  man  on  his  deathbed 
gave  his  wife  a  cheque.  A  friend  of  his  at  the  same  time 
exchanged  his  own  cheque  for  it,  by  giving  his  own  to  the 
wife.  That  exchanged  cheque  was  void  for  want  of  a 
stamp.  The  friend  received  the  money  under  the  first 
cheque,  and  after  tiie  death  paid  the  bad  cheque  to  the 
wife,  by  substituting  a  good  one.  That  was  held  a  good 
gift  to  the  wife^I  apprehend  because,  the  husband's 
money  had  actually  got  into  the  hands  of  the  friend  as  a 
constructive  trustee  for  the  wife.  Further,  the  cheque 
with  which  I  have  to  deal  was  not  filled,  the  intention 
being  that  it  should  be  filled  for  the  bank  balance  at 
death.  It  was,  therefore,  of  uncertain  amount ;  but  for  a 
good  donatio  mortis  causa  there  must  be  definite  intent  and 
a  definite  thing  given.  Thompson  v.  Heffvman.  Further, 
it  cannot,  I  think,  be  a  gift  of  part  of  an  entire  thing.  If 
a  partner  hands  over  an  article  of  partnership  property  to 
another,  intending  a  donatio  mortis  causa,  is  it  to  be  clear 
of  or  subject  to  partnership  debts? 


There  is  a  very  well-founded  disinclination  as  to  a 
donatio  mmtis  causa,  to  act  upon  the  unsupported  evidence 
of  the  donee.     Forrest  v.  Forrest. 


The  description  of  this  donatio  mortis  causa  in  the  answer 
is,  that  Samuel  signed  and  delivered  to  the  Defendants  a 
cheque  for  the  then  balance  to  his  credit  at  the  bank,  of 
which  £2,300  belonged  to  them,  £1,100  to  be  divided  be- 
tween them.  This  answer  is  a  total  mis-statement  of  the 
facts  proved  by  the  Defendants.  According  to  the  ordinary 
use  of  words,  one  would  suppose  the  answer  meant  that 
the  father  gave  both  the  sons  the  cheque  filled,  saying  that 
two-thirds  were  theirs  before,  and  one-third  his  gift.  The 
Defendants  might  have  colour  for  saying  that  the  answer 
truly  represented  the  legal  effect  of  the  father's  act,  but 
I  am  inclined  to  think  that  even  as  a  pleading,  an  answer 
should  describe  facts  according  to  common  language. 
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I  think  there  was  nothing  morallj  unjust  in  the  Defen- 
dants seeking  to  avail  themselves  of  this  gift  hy  their 
&ther,  and  if  they  had  from  the  first  fairly  disclosed  the 
facts  I  would  not  have  subjected  them'  to  costs.  But  they, 
having  a  confiict  of  interest  with  infant  sisters,  did  not 
disclose  for  some  time  the  will,  and  for  a  considerable  time 
the  existence  of  the  fund  in  bank  to  their  father's  credit. 
I  think  that  James's  letter  of  the  4th  August,  1863,  to  the 
Plaintiff  WUJtiam,  is,  as  reasonably  understood,  an  asser- 
tion, and  attributes  to  Thomas  an  assertion,  that  Samud 
left  no  money  standing  to  his  credit  in  bank  when  he 
died.  The  truth  on  the  subject  of  the  dealing  with  that 
fund  was  never  fully  disclosed  to  the  Plaintiff  WUUam 
until  the  taking  of  evidence  in  this  cause.  I  shall  there- 
fore charge  the  Defendants  with  the  costs  of  suit  down  to 
the  present  time. 


1866. 


Judgmetd, 


BROCK  V,  MoPHAIL. 


T. 


HIS  was  a  suit  instituted  on  behalf  of  Janus  Miller 
Brock  and  Euphemia  Kyis  Brock,  infants.  Plaintiffs,  for  the 
administration  of  the  estate  of  James  MiUer  Brock,  deceased, 
their  father.  The  Plaintiffs  were  entitled  under  the  will 
of  their  father  to  considerable  real  estate,  and  a  receiver 
was  appointed  in  this  suit,  and  continued  by  the  decree. 
The  Plaintiffs  were  each  entitled  to  select  an  allotment  of 
330  acres  under  the  provisions  of  the  "  Land  Act  1862 ;" 
and  certificates  in  conformity  with  the  Act  had  been 
obtained  and  land  selected,  for  which  a  lease  in  terms  of 
the  Act  had  been  issued  to  the  Plaintiffs.  A  rent  or  sum 
of  3<  6(2.  per  acre  per  annum  for  eight  years  was  payable 
to  the  Crown  by  way  of  purchase-money.  Application  was 
now  made  to  the  Court,  by  motion  on  behalf  of  the  Plain- 


8ept  18,  27. 
October  8. 

Beoeiver  of 
infant's  real 
estate,  extend- 
ed to  land 
selected  nnder 
the  "Land 
Act  1862," 
sec  28. 
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tiffs  that  the  receiver  might  be  authorised  to  pay  the 
annual  rent  or  instalment  of  purchase-monej  to  the 
Crown,  and  to  let  the  land. 


Mr.  Webb  for  the  motion. 


CiiT.  adv.  vuk. 


October  8. 
Order. 


His  Honor  made  tlie  following  Order: — 

"  Receiver  extended  to  additioxml  lands  leased  from  the  Crown,  he 
"  giving  further  security  to  the  satisfaction  of  the  Master.  Authority 
"  to  Receiver  to  let  additional  lands.  Receiver  to  pay  rent  to  Crown 
"  of  additional  lands ;  and  to  take  care  that  the  conditions  of  the 
"  Crown  leases  are  fulfilled." 


Sept,  18,  22. 


VOCKENSOHN  ».  ZEVEN. 


Appeal  dis-       JLn  this  case,  reported  ante  p.  11,  the  Defendant  now 

missed  with 

costs.    See       appealed  to  the  full  Court  (h)  Trom  the  decree  of  his  Honor 
ante  p.  11.        M^^  Justice  Molesworth. 

Mr.  J.  W.  Stephen  for  the  Appellant  (Defendant  below). 

Mr.  Holroyd  for  the  Respondent  (Plaintiff  below). 

Cur.  adv.  vuU. 


September  22.  The  CouRT  expressed  an  opinion  that  the  case  was  one 
which  turned  altogether  upon  the  facts,  the  law  upon  the 
points  involved  being  indisputable;  and  after  reviewing 
the  evidence,  dismissed  the  appeal  vnth  costs. 

(k)  Conun  Stawell,  C.  J.,  Sorry,  J.,  and  WUiiame,  J. 
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.  HIS  case,  reported  ante  p.  77,  now  came  before  the  A^tpeal  dU- 

fall  Court- (j)  upon  appeal  from  the  judgment   of  his  ^^^^^^    g^ 

Honor  Mr.  Justice  MoUswarth,  dismissing  the  bill  with  a«^p-77. 
costs. 


Mr.  J.  W.  Stephen  for  the  Appellant  (Plaintiff  below). 

Mr.  WM  for  the  Respondents  (Defendants  below). 

The  same  cases  were  cited  as  in  the  argument  in  the 
Court  below  (k). 

Cvr.  adv,  vulL 


The  Chief  Justice. — In  this  case  a  settlement  had  September  26. 
been  made  previous  to  the  marriage  of  the  Plaintiff,  by  judgment, 
which  lands  were  settled  on  the  usual  trusts  of  a  married 
woman ;  the  rents  and  profits  to  her  separate  use,  with  a 
clause  prohibiting  anticipation,  the  carpus  being  subject  to 
her  appointment  by  deed  or  will  if  she  died  before  her 
husband,  but  to  the  wife  absolutely  if  she  survived  her 
husband.  After  marriage,  a  decree  for  judicial  separation 
was  pronounced,  and  this  bill  is  filed  by  the  wife  praying 
for  a  declaration  that  she  is  entitled  to  this  settled  pro- 
perty as  a  feme  sole.  The  Defendants,  the  trustees,  offer 
no  opposition,  they  submitting  to  act  as  the  Court  shall 
direct ;  but  the  primary  Judge  considered  that  the  words 
of  our  Divorce  Act  raised  a  difficulty.  The  section  relating 
to  "  protection  orders,"  as  they  are  termed,  made  by  police 
magistrates,  gives  them  a  retrospective  effect,  which  a 
decree  of  this  Court  for  judicial  separation  has  not     Why 

(J)  Corun  StameUy  C.  J.,  Barry,  J.,  and  WilUams,  J. 
(k)  AsUe  p.  78. 
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1866.  ^  the  Legislature  has  considered  it  advisable  to  confer  larger 
powers  on  the  Jastices  than  on  this  Court  it  is  unneces- 
sary for  us  to  conjecture,  but  it  is  so.  The  difficulty  in 
the  application  of  the  section  is  simply  that  this  property, 
udffmeni,  ^^  subject  of  this  settlement,  has  not  been  acquired 
by,  or  come  to  or  devolyed  upon,  her,  since  .the  decree 
of  judicial  separation.  All  the  cases  to  which  reference 
has  been  made  were  cases  of  protection  orders  by  Justices, 
or  cases  in  which  there  could  be  no  doubt  the  property 
did  devolve  after  the  decree.  We  do  not  see  how  this 
objection  has  been  answered.  Although  it  may  be  veiy 
desirable  that  the  same  power  of  disposition  should  be 
given  on  a  decree  for  judicial  separation  as  follows  upon  a 
mere  protection  order  by  Justices,  we  see  no  way  of  answer- 
ing these  words  in  the  Act,  and  as  the  Legislature  has 
used  them  we  are  bound  by  them.  The  appeal  will  there- 
fore be  dismissed. 

Appeal  dismissed  with  co^. 
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Maroh  8. 

NIEMANN  V.  WELLER.  jf^  l,  i 

September  29. 

jOL  suit  for  redemptioii  of  shares  in  a  mining  company.  The  principle 

On  the  29tli  of  October,  1861,  the  Plaintiff  signed  the  ^e  al^yg  a 

following  document — "  I,  the  undersigned,  have  this  day  mortgage 

'*  sold,  for  valuable  consideration,   one-twelfth  share  in  scares  in 

"Niemann  d  Co.'s  claim,  Windmill  Hill,  to  Messrs.  WdUr  "fining  com- 

'  pames,  and 

"  ^  Withwn,  of  Long  Gully,"  and  WelUr  4r  Witham  signed  must  be  fol- 

the  following  documenir-**  We,   the    undersigned,   will  ^J^g^g^ 

"  return  to  Mr.  C.  Niemann,  a  transfer  of  a  twelfth  share  aUowances  as 

^  ,  ,  the  character 

**  in  Niemann  ^  Co's  claim,  upon  payment  of  his  accept-  ^f  the  case 

"ance,  due  May  Snd,  1862,  together  with  all  expenses  ^^y'®^^: 

"  that  may  be  incurred  hy  the  said  share."     The  conside-  not  to  be 

ration  consisted  of  a  debt  of  JB30  from  the  Plaintiff  to  fj]?**^^?'.  ^^ 

tnis  species  of 

Wdlsr  4r  Witham,  and  of  a  sum  of  J618  then  given  by  property. 

them  to  him.     The  Plaintiff  also  gave  his  acceptance  to  a  j^  October, 

bill  for  £40.      After  the  bill  fell  due  an   unsuccessful  1?^1».<^K 

plaintiff,  m 
consideration 
of  £18  cash,  and  of  a  debt  of  £20  dne  by  him  to  V,  Sr  TT.,  gaye  a  bill  of  exchange 
and  a  memorandum  of  sale  of  a  mining  share  Uy  W,  or  W,,  who  gave  him  a  written 
midertaking  to  return  the  share  upon  payment  of  the  oilL  After  the  hill  fell  due  the 
I^aintiff  absconded.  W,  ^  W,  then  transferred  the  share  (which  was  afterwards  sub- 
divided into  eight  shares)  into  their  own  names,  paid  calls  in  arrear  and  further  calls, 
and  took  an  active  part  in  the  management  of  the  company.  For  about  two  years 
the  shares  were  unsaleable,  but  at  the  end  of  that  time  they  rose  greatly  in  value,  and 
W.  4*  IT.  recdved  about  £1,200  in  dividends.  The  plaintiff  then,  hearing  of  the 
nse  in  value,  returned  to  Victoria  from  New  Zealand,  and  applied  to  redeem.  After 
his  application,  and  notice  in  the  newspaper,  cautioning  purchasers,  Jf.  4*  K,  respec- 
tively purchased  from  W.  <f-  W.  Before  the  shares  were  transferred  in  the  books  of 
the  company,  the  plaintiff  filed  his  bill  for  redemption  against  W»  ^  JF,  and  M.  ^  K, 
as  purchasers  with  notice. 

Held,  that  the  original  transaction  was  a  mortgage,  and  that  the  plfdntiff  was 
entitled  to  redeem  as  against  W,  (f*  W,,  an  option  of  issues  as  to  notice,  being  given 
to  If.  and  JT.  

Where  notice  is  not  distinctly  proved  against  a  purchaser,  the  Court  may  direct 
an  issue  as  to  notice.  

Where  a  plaintiff  in  Equity  held  a  miner's  right  at  the  time  when  his  title  to  relief 
first  arose,  and  also  at  the  time  of  filing  his  bill ;  but  had,  during  a  portion  of  the 
interval,  been  without  one,  Seld  that  this  was  a  sufficient  compliance  with  the  Act 
No.  32,  sec.  90.  

A  mortgagor  of  mining  shares,  seeking  redemption,  is  not  liable  to  the  necessity  of 
holdixig  a  miner's  right  under  the  Act  No.  82,  sec.  90. 
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attempt  was  made  by  the  Plaintiff,  with  the  consent  of 
Wdler  d  Witham^  to  sell  the  share  by  auction  for  more 
than  £40.  The  Plaintiff  was  secretary  to  the  company  and 
did  not  register  any  transfer  of  the  share.  lie  absconded 
from  his  creditors  in  May,  186d,  and  went  to  New  Zealand, 
where  he  remained  until  July,  1865,  when  he  was  induced 
to  return,  by  learning  that  the  share  he  had  assigned  had 
proved  of  great  value.  In  the  meantime  Weller  S  Wiiham 
had  registered  themselves  as  shareholders  in  the  company, 
taken  an  active  part  in  its  management,  and  contributed 
labor  and  paid  calls  in  respect  of  the  share,  which,  by 
subdivision  and  forfeiture  of  shares,  was  converted  into 
8-84th  shares.  Until  July,  1864,  the  shares  were  of  little 
or  no  value,  but  after  that  time  their  value  rapidly  increased, 
and  about  £1,200  was  received  in  dividends  by  Weiler  d 
Witham,  who  had  been  thus,  before  May,  1866,  paid  much 
more  than  they  would  have  been  entitled  to  as  creditors 
of  the  Plaintiff.  In  that  month  a  letter  was  written  on 
behalf  of  the  Plaintiff,  requiring  an  account  from  Wdlsr 
j-  WUham,  and  cautioning  them  against  selling  the  shares ; 
and  the  Plaintiff  afterwards  called  upon  Weller  4r  WUham, 
requesting  a  re-transfer,  and  inserted  an  advertisement 
cautioning  persons  against  purchasing.  On  the  31st  July 
following,  WdUr  sold  the  four  shares  in  his  name  to  Moore^ 
and  Wiiham  sold  the  four  shares  in  his  name  to  Kuehne. 
Welter's  shares  were  paid  for  by  Moore'a  cheque,  which  was 
not  cashed  for  three  or  four  days,  and  WUhanCs  were 
paid  for  in  cash.  Both  transfers  were  registered  on  the 
dlst  of  August,  with  the  Mining  Registrar,  but  on  appli- 
cation to  transfer  at  the  company's  office,  Moore  and  Kuukne 
were  informed  that  the  transfer  could  not  be  effected. 
There  was  a  conflict  of  testimony  as  to  the  grounds  on  which 
transfers  were  refused.  Distinct  notice  before  service  of 
the  bill,  was  not  proved,  and  was  denied  by  Moor4  and 
Kuehne.  They  were  made  defendants  to  the  bill,  which 
charged  them  with  having  notice  of  the  Plaintiff's  claim  at 
the  time  of  the  purchase,  and  prayed  that  the  Plaintiff 
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might  be  declared  entitled  to  redeem  and  accounts  of 
past  dividends.  Wdler  and  Williamy  in  their  answers, 
submitted  that  the  transaction  was  a  sale  with  contract  for 
re-purchase  and  not  a  mortgage,  that  the  Plaintiff,  bj 
acquiescence  and  by  his  conduct  generally,  had  waived  or 
relinquished  any  right  to  redemption  which  he  might  have 
had,  and  that  it  would  be  inequitable  to  permit  him  now 
to  assert  it.  The  Plaintiff  held  a  miner's  right  at  the 
time  of  the  original  transaction  of  October,  1861 ;  also 
when  the  bill  of  exchange  fell  due  in  May,  1863,  and  at 
the  time  of  instituting  this  suit,  but  not  during  the  time 
of  his  absence  from  the  colony. 


1866. 


SkOetneKt, 


Mr.  J.  W.  Stephen  and  Mr.  Helm  for  the  Plaintiff.— The 
transaction  was  clearly  one  of  giving  security  for  a  debt,  not 
of  purchase  with  option  of  re-purchase.  Taking  and  retain- 
ing the  Plaintiff's  acceptance,  the  sale  which  was  attempted 
after  the  bill  became  due,  and  the  applications  made  by 
WeUer  and  Witkam  for  payment,  leave  no  doubt  upon  that 
part  of  the  case,  'i'he  principle  once  a  mortgage  always  a 
mortgage,  therefore  applies,  and  the  right  to  redemption 
follows  as  of  course.  The  nature  of  the  property  cannot 
vary  the  rule,  though  it  may  vary  the  terms  upon  which 
redemption  will  be  permitted.  Evidence  of  the  alleged 
purchases  is  incomplete,  suspicious,  and  inconsistent  with 
the  statements  in  the  answer.  The  sales  not  having  been 
completed  by  transfer  in  the  company's  books,  cannot 
stand  against  the  Plaintiff,  the  Defendants  who  purchased 
having  notice.  It  is  not  necessary  to  enable  the  Plaintiff 
to  succeed  that  he  should  have  held  a  miner's  right  for  the 
whole  of  the  time  during  which  his  shares  were  held  by 
the  Defendants.  McDougall  v.  Webster  (l),  Mackeprang  v. 
Watson  (m),  Jones  v,  Abraham  (n),  Salmon  v,  Mulcdfvy  (o). 


Argument. 


(Q  Sup.  Ct  Vic,  22  Nov.,  1866, 
AmU  YoL  II.  Law. 

(m)  Sap.  a.  Vic,  6  July,  1866, 
AmU  Vol.  IL  Law. 

W.W.  fcA'B.  VOL.  III. — EQ. 


(n)  2  W.  &  W.  Law,  158. 
(o)   Sup.  Ct.  Vic,  6  July,  1863, 
Ii^a  p.  139. 


128  ttUPREME  COXJET:   VICTORIA. 

^2f^  Mr.  MariUy  and  Mr.  Holroyd  for  the  Defendants  Weller 

NiiMAKir      and  Witham, 

Welles. 

Mr.  A'BecheU  and  Mr.  Casey  for  the  Defendant  Moore. 

Argument, 

Mr.  Lowes  for  the  Defendant  Kuehne. 

For  all  the  Defendants  it  was  argued  as  follows : — 
The  original  transaction  was  in  terms  one  of  sale  and 
re-purchase.  It  was  competent  for  the  parties  to  have 
so  contracted.  The  contract  must  he  construed  with 
reference  to  its  suhject.  A  mortgage  of  mining  shares  is 
so  undesirable  a  security  that  no  person  will  be  deemed  to 
have  taken  it  unless  he  has  expressly  agreed  to  do  so. 
Conceding  that  the  original  transaction  was  a  mortgage  in 
the  view  of  a  court  of  equity,  it  does  not  follow  that  what- 
ever the  nature  of  the  property  mortgaged,  one  unvarying 
rule  will  apply  to  it.  The  origin  of  the  right  of  redemp- 
tion is  in  the  jurisdiction  of  equity  to  give  relief  against 
forfeiture — the  forfeiture  of  actual  property.  The  mort- 
gagor is  allowed  to  recover  property  which  has  been  his 
own  by  paying  that  which  the  penalty  of  the  forfeiture  of 
his  property  was  intended  to  secure,  but  he  cannot  be  said 
to  forfeit  that  which  was  never  his.  The  rule  cannot  be 
applied  to  enable  the  plaintiff  to  get  from  the  Defendants 
that  which  was  not  included  in  the  mortgage,  but  was  won 
by  the  labor  and  capital  of  the  Defendants.  All  that  the 
Plaintiff  assigned  was  the  right  to  work  as  a  partner  in  a 
particular  claim,  and  that  right  he  forfeited  by  his  own 
act.  In  leaving  the  colony  and  not  paying  calls,  his  rights 
as  a  shareholder  were  determined  by  the  rules  of  the  com- 
pany. He  himself  destroyed  the  subject  of  the  mortgage,  and 
the  Defendants  Weller  and  Witham  came  into  his  place  in 
the  company  in  their  own  right.  He  never  had  any  inte- 
rest in  the  gold  which  they  thus  acquired ;  it  was  not 
gained  in  respect  of  his  interest  in  the  partnership,  as  that 
interest  had  ceased,  and  the  Defendants  Weller  and  Witham 
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were  sabstituted.  We  contend  that  the  arbitrary  maxim 
once  a  mortgage  always  a  mortgage,  should  not  be  extended 
to  shares  in  a  gold  mine  in  this  country.  To  allow  a 
continuing  right  of  redemption  in  mining  shares  would 
work  injustice,  which  does  not  follow  in  allowing  redemp- 
tion of  land.  Land  needs  no  protection  or  expenditure  of 
capital  for  its  preservation.  With  mining  shares,  labour 
and  capital  must  be  contributed,  or  the  security  becomes 
valueless,  and  is  altogether  lost.  The  mortgagee  will  lose 
his  security  altogether  unless  he  goes  into  possession,  and 
if  he  does  so,  he  enters  upon  the  most  hazardous  of  all 
speculations  at  his  own  risk,  and  for  the  profit  of  the 
mortgagor.  He  could  not  recover  calls  from  the  mortgagor 
if  the  shares  turned  out  to  be  worthless.  PJiene  v,  QiUan  (p). 
The  right  of  redemption  of  chattels  is  not  unlimited  as  to 
time.  Lockwood  r.  Ewers  (q),  Pothonier  v,  Dawson  (r\  Tucker 
V.  Wilson  («),  Cowell  v.  Watts  (t).  The  present  case  is 
analogous  to  those  in  which  partners  have  lost  the  right 
to  participate  in  profits  by  laches,  and  lying  by  to  abide  the 
event  of  their  co-partner's  enterprise-— a  right  more  easily 
lost  with  respect  to  mines  than  to  any  other  property. 
Ernest  v.  Vivien  (v),  Ashwin  v.  Barton  (tr),  Norway  v.  Rotoe  (x), 
Davis  V.  Thomas  {y),  Faulkner  v.  Bolton  (z).  The  Plaintiff  was 
without  a  miner's  right  for  two  years,  and  has  no  right  to 
the  gold  received  by  the  Defendants  during  that  time. 


1866. 


Aryumeni. 


Ceasing  to  hold  the  right  is  also  corroborative  evidence 
of  the  Plaintiff's  abandonment  of  the  property.  He  never 
intended  to  claim  the  shares  until  he  found  that  the 
Defendants  had  made  them  valuable.  He  left  no  one  in 
Victoria  to  represent  him  in  his  absence,  which  he  might 
easily  have  done.    He  ran  away  from  his  creditors,  and 


(p)  6  Hare,  1. 
(5)  2  Atk.,  102. 
(r)   Holt,  N.P.,  883. 
W   IP.  Wm».,  261. 
(0   2H.&Tw.,284. 


(v)  83  L.  J.  Chy.,  613. 

(w)  32  lb,,  196. 

(x)  15  Ves.,  144. 

ly)  lKiu8.&Myl.,  506.  • 

(«)   7  Sim.,  319. 
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does  not  come  into  Court  with  clean  bands  to  seek  relief 
against  them. 

For  the  Defendants  Moore  and  Kuehne  the  following  argu- 
ments were  added. — There  is  an  implied  power  of  sale  in 
mortgages  of  personal  property.  Being  implied,  the  ordi- 
nary provisions  for  the  protection  of  purchasers  must  be 
also  implied,  for  a  purchaser  has  no  means  of  ascertaining 
the  terms  of  a  power  raised  by  implication.  Notice  to  the 
mortgagor  before  sale  is  unnecessary.  Moore  and  Kuehte 
bought  without  express  notice.  No  undue  haste  can  be 
attributed  to  them.  Dealings  in  mining  shares  will  not 
admit  of  delay,  and  a  purchaser,  even  of  real  property,  is 
not  bound  to  attend  to  mere  rumour,  or  to  communica- 
tions from  persons  who  are  not  interested  in  the  property 
in  reference  to  which  they  are  made.  Sugden's  Vendors, 
Uth  ed.,  766. 


Mr.  J.  W.  Stephen  in  reply. 


Cur,  adv.  vuU, 


March  8.      Mr.  Justice  Molesworth  : — 


Judgment, 


The  Plaintiff  in  this  suit  being  willing  to  pay  a  debt 
due  by  himself  or  his  father  to  the  Defendants  Wetler  and 
Withcmi,  partners,  and  obtaining  a  further  advance  from 
them,  making  in  all  about  £40,  on  October  39,  1861, 
accepted  a  bill  of  exchange  to  them  for  the  amount,  with 
interest,  payable  in  six  months.  At  the  same  time  he 
executed  an  absolute  transfer  to  them  of  shares  in  a  gold 
mining  claim,  then  called  Niemann'g  and  they  gave  him 
a  memorandum,  "  We  will  return  to  Niemann  or  transfer, 
"  &c.,  upon  payment  of  his  acceptance,  due  May  ^d, 
"  together  with  all  expenses  that  may  be  incurred  by  the 
"  said  shares."  This  claim  was  worked  by  the  owners, 
including  the  Plaintiff,  who  acted  as  secretary^  and  did  not 
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transfer  the  shares  assigned,  nor  was  required  so  to  do, 
but  remained  during  the  six  months,  in  ostensibly  the  same 
ownership  as  before,  paying  some  calls,  but  allowing  one 
to  be  in  arrear.  The  Plaintiff  insists  that  this  transaction 
was  merely  a  mortgage  of  the  shares ;  the  above  Defen- 
dants say  that  it  was  a  sale  with  a  right  of  re-purchase. 
The  conduct  of  the  parties  before  the  bill  fell  due  would 
incline  me  to  think,  and  their  conduct  when  it  fell  due, 
convinces  me,  that  it  should  be  regarded  merely  as  a 
mortgage  security.  The  Plaintiff  was  unable  to  pay  the 
billy  asked  the  above  Defendants  to  permit  the  shares  to 
be  set  up  to  auction,  to  try  if  they  would  realise  the  debt. 
This  was  done,  he  employing  an  auctioneer,  when  no 
sufficient  sum  was  bid.  These  Defendants  never  offered 
to  give  him  up  his  bill  and  discharge  him,  but,  on  the 
contrary,  one  said  that  it  was  their  money,  and  not  any 
shares,  they  wanted.  The  Plaintiff  being  embarrassed, 
and  afraid  of  arrest  by  these  Defendants  (May,  1868) 
absconded  to  New  Zealand,  and  worked  there  as  a  miner, 
no  communication  taking  place  between  him  and  these 
Defendants,  who,  without  seeking  to  communicate  with 
him,  procured  the  shares  to  be  transferred  to  themselves, 
and  paid  the  calls,  &c.,  in  arrear  and  accruing.  The  name 
of  the  company  was  changed  to  the  Cinderella,  and  some 
partners  having  forfeited  the  shares  of  the  former,  are 
represented  by  shares  of  different  fractional  amount  in  the 
latter.  The  Cinderella  proved  a  very  prosperous  company. 
The  change  of  name  prevented  that  news  reaching  the 
Plaintiff  for  some  time,  and  he  seems  to  have  had  no 
intention  of  attracting  notice  as  long  as  he  thought  that 
his  shares  were  not  worth  the  debt,  but  as  soon  as  he  got 
the  news,  he  put  forward  his  claim ;  and  in  May,  1865, 
these  Defendants  being  about  to  dispose  of  the  shares,  the 
Plaintiff,  through  an  agent,  by  advertisement,  cautioned 
purchasers,  and  wrote  to  these  Defendants,  demanding 
redemption  accounts.  He  himself  arrived  24th  July,  1865, 
and  had  interviews  with  these  Defendants,  and  no  satis- 
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factory  adjustment  being  made,  this  bill  for  redemption 
was  filed  23rd  August,  1865. 

As  I  have  stated,  I  think  that  the  original  transaction 
was  a  mortgage,  that  these  Defendants,  when  the  bill  fell 
due,  treated  the  Plaintiff  as  continuing  to  be  their  debtor 
— not  as  a  vendor  whose  period  of  repurchase  had  elapsed, 
but  retained  the  bill,  with  all  powers  of  enforcing  it  against 
the  Plaintiff,  if  solvent,  as  long  as  the  adequacy  of  the 
security  was  doubtful.  I  think  that  these  Defendants 
could  not  then,  of  their  own  motion,  convert  themselves 
from  mortgagees  into  owners,  and  that  the  Plaintiff  is 
entitled  to  redeem.  I  should,  therefore,  direct  the  accounts, 
as  prayed,  setting  off  the  amount  of  the  bill,  and  pay- 
ments for  calls,  4&C.,  made  by  these  Defendants  on  the  one 
side,  against  the  dividends  received  by  them  on  the  other ; 
but  I  think  the  Plaintiff's  conduct  as  a  debtor  so  far 
reprehensible  that  I  should  not  give  him  costs  as  against 
these  Defendants.  If  these  Defendants  wish  the  account 
to  be  taken,  with  interest,  on  both  sides,  I  should  do  so. 


The  Plaintiff  held  a  miner's  right  when  the  security 
(October,  1861)  was  given  and  fell  due.  His  right  to 
redemption  then  accrued.  He  also  held  a  miner's  right 
when  the  bill  was  filed,  and  these  I  would  think  sufiQcient 
Besides,  I  do  not  think  that  a  mortgagor  of  mining  shares, 
seeking  redemption,  is  liable  to  the  necessity  of  holding  a 
miner's  right  under  section  00  of  31  Ftc.,  No,  8d.  McDau- 
gaU  V.  Webster,  Mackeprang  v.  Watson^  Jones  v.  Abraham,  I 
have  been  refen*ed  also  on  this  subject  to  Salmon  v.  Mid- 
caliy,  not  reported  (a). 

But  the  case  requires  other  considerations,  as  to  other 
Defendants,  Moore  and  Ktiehne.  The  former  Defendants, 
apprised  of  the  Plaintiff's  intention  of  proceeding  to  enforce 


(a)  Vide  infra  p.  139. 
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a  right  of  redemption,  divided  the  shares  in  dispute  between 
themselves,  and  proceeded  each  about  the  same  time — end 
of  July,  1865 — to  sell  them  to  distinct  purchasers,  thus 
throwing  additional  obstructions  in  the  way  of  the  Plain- 
tiff; and  these  purchasers  Moore,  from  the  Defendant 
WeQeTj  and  Euehne,  from  the  Defendant  Wiikam,  claim  as 
purchasers  for  value,  without  notice.  Both  transfers  were 
registered  in  the  office  of  the  mining  registrar  of  the  Eagle- 
hawk  division  of  the  Sandhurst  mining  district,  on  the 
dlst  July,  1865  ;  but  the  Plaintiff,  having  some  suspicion 
of  what  was  intended,  left  a  cautioning  notice  with 
the  secretary  of  the  Cinderella  Company  againsfC  per- 
fecting the  assignments,  and  the  intended  vendors  and 
vendees  respectively  applying  on  the  above  day  at  his 
office  for  that  purpose,  were  refused  by  the  secretary. 
The  question  whether  the  vendors  respectively  are  entitled 
to  the  protection  of  purchasers,  for  valuable  consideration 
without  notice,  seems  to  me  to  turn  upon  this — ^whether 
they  had  notice  at  the  time  of  paying  their  purchase- 
money  of  the  Plaintiff's  claim  to  a  right  in  the  shares. 
The  evidence  as  to  the  two  purchases  is  distinct,  and  I 
have  arrived  at  different  conclusions  about  them. 
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As  I  intend  to  give  the  parties  options  of  issues,  I  shall 
abstain  from  stating  the  grounds  of  my  conclusions.  As 
io  Moore,  I  am  against  him,  and  shall. ciccordingly  decree 
a  redemption  against  him  and  Weller  as  to  a  moiety,  with- 
out costs,  Weller  only  being  held  responsible,  and  they 
being  left  to  settle  their  own  accounts,  unless  Moore 
demands  an  issue.  I  shall  have  to  consider,  if  so,  whether 
the  issue  of  notice  should  relate  to  the  time  of  his  cheque 
for  the  purchase  money  being  given,  or  of  it  being  realised. 
As  to  Kuehne,  I  am  in  his  favor,  and  shall  give  him  his 
costs  against  the  Plaintiff,  directing  the  Plaintiff's  accounts 
for  a  moiety  against  WUham,  debiting  the  latter  with 
dividends,  &c,,  to  the  sale  to  Kiiehne,  the  market  value  of 
the  shares  then  sold  to  Kuehne,  and  the  costs  payable  to 
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Ktuhne;  but  as  to  the  latter  branch  of  my  proposed  decree, 
I  offer  to  the  Plaintiff  wishing  to  retain  his  lien  against 
Kuehne,  issue  as  to  notice.  I  shall  hold  the  Defendants 
Wdler  and  WUham  responsible  for  each  other,  except  as 
to  Kushtis^s  costs.  I  wish  that  the  parties  should  decide 
upon  the  options  offered  during  the  next  week,  and  shall 
make  no  formal  decree  in  the  interim. 


The  Plaintiff  and  Defendant  Moore  elected  to  take  the 
issues  tendered. 


Magf  1, 2.  Before    trial    of  issues    the    Defendants    respectively 

appealed.     The  .appeal  now  came  on  to  be  hoard  before 
the  full  Court  (b). 

Argument  on        Mr.  Holroyd  for  the  Appellants  Weller  and  WitJiam. 
Appeal, 

Mr.  A'Beckett  for  the  Appellant  Moore, 

Mr.  Lawes  for  the  Appellant  Kuehne. 

Mr.  J,  W.  Stephen  and  Mr.  Fellows  for  the  Respondent 

The  arguments  used  in  the  Court  below  were  repeated, 
and  it  was  argued  for  Kuehne  that  notice  not  having  been 
proved  in  the  suit  the  Plaintiff  should  not  have  an  oppor- 
tunity afforded  him  of  supplementing  before  a  jury  defi- 
ciencies in  his  case.  His  evidence  being  insufficient  the 
ordinary  result  should  follow,  and  the  bill  be  dismissed 
against  Kuehne. 

Cur,  adv,  vuU. 


(b)  Coram  Stawell,  C.  J.,  Barry,  J.,  and  WUUawu,  J. 
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The  Chief  Justice: —  ^®^* 


In  this  case  the  original  hill  was  filed  for  the  redemp- 
tion of  certain   shares   of  which   the   Plaintiff  was    the  

holder,  and  which  he  had  mortgaged,  as  he  alleged,  to  two  ^^ 

persons  of  the  name  of  Weller  and  WUhiini.  The  defence  Judgment  on 
was  that  the  alleged  mortgage  was  not  a  mortgage,  hut 
an  absolute  sale,  with  a  right  of  repurchase.  The  sale 
note  was  on  one  piece  of  paper,  to  the  effect  that  the 
Plaintiff  had  sold  to  WeUer  and  WUkam,  for  valuable  con- 
aideratioUy  one  twelfth  share;  and  on  another  piece  of 
paper,  WeUer  and  Witham  agreed  to  make  to  the  Plaintiff 
transfer  of  this  one  twelfth  share,  on  payment  of  his  accept- 
ance due  in  May,  1862.  The  Court  before  which  the  suit 
was  heard  held  that  that  was  a  mortgage,  and  that  the 
principle  once  a  mortgage  always  a  mortgage  applied; 
and  I  concur  in  that  view.  The  evidence  is  inconsistent 
with  the  idea  of  the  transfer  having  been  a  sale  with 
power  of  repurchase.  The  alleged  vendor,  after  the  sale, 
was  the  person  who  put  up  these  shares  for  sale  by  auction 
in  order,  as  he  affirmed,  to  repay  the  debt.  Why  he  pur- 
sued that  course  is  unexplained.  He  was  the  person  who 
instructed  the  auctioneer  to  pay  the  Defendants  the 
amount  of  their  debt.  The  expression  made  use  of  by 
the  Defendants  that  they  wanted  not  the  shares  but  the 
money  is  perfectly  inconsistent  with  the  idea  that  this  was 
a  sale  with  right  of  repurchase. 

It  is  said  that  the  Plaintiff  was  a  partner  in  a  mining 
claim,  held  on  lease  from  the  Crown ;  that  that  was  an 
adventure  in  which,  properly  speaking,  they  had  no  pro- 
perty, but  merely  a  right  to  obtain  gold  from  this  claim, 
and  if  the  Plaintiff  was  permitted  to  leave  his  share  for  a 
long  time  and  then  to  return  again,  his  returning  to  claim 
his  share  being  merely  dependent  upon  the  mining  ven- 
ture being  successful  or  not,  grievous  injury  would  be 
done.    It  is  in  cases  such  as  this,  in  which  the  mort- 
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gaged  property  becomes  of  much  greater  value  than  the 
mortgage  debt,  that  the  application  of  the  principle  really 
is  of  importance.  Where  the  mortgaged  property  is  not 
affected  in  value,  it  is  comparatively  of  very 'little  conse- 
quence whether  the  principle  is  applied  or  not  It  was 
conceded  that  the  Defendants  might  have  foreclosed  the 
Plaintiff;  and  that  is  almost  conceding  that  if  the  Defen- 
dants might  have  foreclosed,  the  Plaintiff  could  redeem. 
If  they  went  on  without  foreclosure,  they  went  on  at  their 
own  risk.  There  is  no  doubt  that  the  Plaintiff,  aban- 
doned his  claim  so  far  as  the  working  of  it  was  concerned* 
for  he  left  the  country  in  indigent  circumstances,  unable 
to  pay  his  debts,  and  returned  only  when  he  found  the 
claim  prosperous.  But  he  is  not  now  dealing  with  his 
fellow  partners,  but  with  his  mortgagees,  and  they  have 
assumed  to  themselves  the  right  to  appropriate  this  mort- 
gaged property,  and  sell  it  as  they  please. 


It  is  urged  that  this  was  a  mortgage  of  personal  pro- 
perty, and  carried  with  it  the  right  of  sale.  That  may  be  so ; 
but  the  power  of  sale  was  exercised  not  when  the  money 
was  due,  but  after  the  debt  and  interest  on  it  was  paid 
over  and  over  again. 


The  Defendants  are  not  merely  the  two  mortgagees,  but 
two  sub-purchasers  from  them,  and  issues  were  directed 
one  at  the  request  of  one  of  these  sub-purchasers,  and  the 
other  at  the  request  of  the  Plaintiff.  The  issue  directed 
at  the  request  of  the  Plaintiff  it  is  said  was  affording  him 
a  second  chance,  so  to  speak,  against  the  sub-purchaser* 
The  Judge  had  expressed  an  opinion  in  his  fieivor,  and  it 
was  said  that  it  would  not  be  right  to  afford  the  Plaintiff 
another  opportunity  of  contesting  the  issue  before  a  jury. 
There  is  great  force  in  the  observation,  but  we  think  it  is 
a  matter  for  the  Judge  who  has  heard  the  evidence,  and 
who  has  to  determine  upon  that  evidence  to  decide. 
Issues  are  directed  for  the  assistance  of  the  Court.     It 
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would  be  impossible  for  any  Court  to  decide  that  no  snch 
doubt  existed,  and  prevent  the  proper  and  legitimate 
course  for  removing  any  snch  doubt  being  pursued. 

These  cases  of  apparent  hardship  give  rise,  no  doubt, 
to  apparent  difficulty,  but  we  think  it  better  to  adhere  to 
the  principle  once  a  mortgage  always  a  mortgage;  and 
that  must  be  followed  out  with  such  allowances  as  the 
character  of  the  case  may  require.  We  think  the  appeal 
must  be  dismissed. 


1866. 

NcBXAirv 

V. 

Welleb. 

Judgmefd  on 
Appeal. 


Mb.  Justice  Babbt: — 


I  concur  in  the  opinion  of  the  Court,  and  see  the 
necessity  of  upholding  the  doctrine  which  has  been  acted 
upon  in  Courts  of  Equity  for  more  than  two  centuries ; 
and  I  think  it  is  in  harmony  with  the  general  principles 
of  Courts  of  Equity.     The  first  document  states  a  sale 
for  valuable  consideration  of  half  of  a  particular  claim  in 
Long  Gully;   the  second  is    an  agreement  of  the  39th 
October,  1861,  the  same  day,  by  which  the  undersigned 
agrees  to   return  to  Mr.  Niemann,  and  transfer  to  him 
the  twelfth  share  in  the  claim  upon  payment  of  a  certain 
amount.     If  there  should  be  any  dotibt  about  the  meaning 
of  that  word,  the  word  return  being  totally  different  from 
a  power  of  repurchase,  we  must  look  at  the  conduct  of  the 
parties.     A.  bill  of  exchange  was  given.     This  the  Defen- 
dants never  offered  to  give  up.    They  did  not  negotiate 
it  nor  put  it  in  circulation.     They  therefore  by  their  own 
conduct  seem  to  have  regarded  it  from  the  commencement 
as  an  agreement,  as  the  words  say  to  return  the  twelfth  share 
when  the  Plaintiff  had  the  capacity  to  pay  off  this  bill  of 
exchange  given  as  the  acknowledgment  of  the  obligation. 
Until  he  chose  to  exercise  that  option   the  Defendants 
would,  I  think,  have  it  in  their  power  to  take  other  steps. 
They  might  have  sued  on  the  bill  of  exchange,  or  they 
might  have  made  an  application  to  declare  the  share  of 
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yj^^^^      the  Plaintiff  in  the  mine  forfeited  by  his  continued  absence, 

NisMAiTN      or  they  might  have  called  upon  him  to  declare  whether  he 

Welleb.      would  contribute  to  the  expenses  of  management,   and 

offering  then  to  take  some  other  step  altering  the  nature 

Judgment  on       ^    .  -       ,         -r^        .  i. 

Appeal,       ^^  *"®  contract  into  one  of  sale.     But  it  seems  none  of 

these   steps   were   taken,    and    I    should    consider    it   a 

violation  of  the  agreement  to  read  this  as  a  contract  for 

repurchase  rather  than  a  mortgage. 

There  was  one  argument,  novel  in  its  character,  which 
impressed  me  with  some  force  for  some  time,  namely, 
that  this  case  was  not  to  be  governed  by  the  rules  which 
affect  mortgages  of  real  estate,  as  it  is  said  to  be  a  chattel 
interest.  But  although  from  the  description  of  the 
property  now  becoming  so  important  in  this  country, 
the  argument  has  considerable  weight,  I  think  it  was 
answered  by  Mr.  Fellows,  because  this  principle  does  apply 
to  mortgages  of  certain  descriptions  of  personal  property. 
A  mortgage  of  a  policy  of  assurance  is  very  much  like 
this  as  to  the  nature  of  the  property,  and  is  governed  by 
like  rules  to  those  affecting  mortgages  of  real  estate ;  and 
I  do  not  see  that  we  should  create  a  new  rule  for  this 
description  of  property,  because  it  has  grown  of  such 
importance  in  this  country  of  late  years.  The  strong 
conviction  of  my  mind  is  this,  that  instead  of  endeavour- 
ing to  make  particular  rules  for  particular  descriptions  of 
property,  the  great  object  ought  to  be  to  govern  all 
property  by  the  immovable  principles  of  the  common  law 
as  far  as  applicable,  and  by  the  principles  of  equity  as  far 
as  moulded  to  meet  the  deficiencies  of  the  common  law ; 
and  to  establish  a  sort  of  code  as  affecting  the  interests  of 
all  persons  alike.  As  matter  of  course  it  is  extremely 
difficult  to  adapt  the  principles  of  the  common  law  to  all 
new  cases  as  they  arise,  but  we  find  in  England  and 
America  also,  that  as  new  inventions  arise,  and  new 
interests  are  created,  and  new  commercial  relations  spring 
up,  recourse  is  always  invariably  had  to  the  great  prin« 
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eiples  of  the  common  law  to  define  the  boandaried  between 
the  decisions  which  are  to  govern  the  enjoyment  of  these 
different  descriptions  of  property.  Instead,  therefore,  of 
making  a  new  code  of  laws  to  govern  this  description  of 
property,  mj  notion  is  that  every  effort  should  be  made 
to  make  the  rules  applicable  to  it,  conformable  to  the 
principles  which  have  already  been  established  for  a  series 
of  years  as  applicable  to  property  of  a  similar  nature. 


1866. 


Judffmmii  on 
Appeal. 


Mr.  JnsnoE  Wtt^ltams: 


I  also  see  no  reason  to  exclude  this  particular  case  from 
the  general  principle  once  a  mortgage  always  a  mortgage. 
I  concur  in  the  observations  which  have  been  made,  and 
in  the  decision  of  the  Court. 

Appeal  dismissed  with  costs  (c). 

(r)  SALMOK,  Appellant,  «.  MULCAHY,  Rsbpovdbvt  (d). 

SPECIAL  case,  by  way  of  appeal,  Arom  the  Court  of  Mines  at  Mary- 
borough, stated  by  the  Judge  of  that  Court. 

The  Pbdntiff  by  his  phiint  sought  to  compel  the  Defendant  Mulcahy 
to  transfer  to  him  a  share  in  a  mining  claim  at  Bedbank  under  the 
ibOowing  circumstances :— On  the  8th  of  July,  1861,  the  Plaintiff 
borrowed  from  the  Defendant  Michael  KeeUf  the  sum  of  £120,  and 
agreed  to  transfer  to  him  the  one-fourth  share  in  the  claim,  of  which 
■hare  the  Plaintiff  was  then  the  registered  holder,  as  a  security  fbr 
repayment  of  the  same.  On  that  occasion  Plaintiff  handed  to  Keelg 
his  acknowledgment  in  writing,  or  I  O  U,  for  the  amount.  No  definite 
time  was  fixed  for  the  repayment  of  the  loan.  A  few  days  afterwards, 
and  in  pursuance  of  Plaintiff's  sgreement  with  Defendant  Keely,  Plain- 
^  trsnsferred  the  share  ta  him,  Keely,  at  the  office  of  the  mining 
registrar  at  Bedbank,  but  such  transfer  disclosed  no  mortgage.  In 
October,  1861,  the  Defendant  Keely  made  an  absolute  transfer  of  the 
share  to  the  Defendant  Sayes.  On  the  25th  of  February,  1862,  the 
Defendant  Hayes  transferred  one-half  of  the  share  to  the  Defendant 
Muleahy ;  and  the  second  half  share  was  afterwards,  on  the  13th  of 
March,  also  transferred  by  Hayes  to  Muleahy,  Evidence  was  given 
tending  to  affect  the  Defendant  Muleahy  with  notice  of  the  Plaintiff's 
chum ;  and  Plaintiff  also  gave  in  evidence  a  deed  dated  the  2l8t  of 
August,  1862,  made  between  the  Defendant  Keely,  of  the  one  part, 


1863. 

July  6, 

It  is  not  ne- 
cessary for  a 
mortgagor  of 
mining  shares, 
to  have  been 
in  continuous 
possession  of  a 
miner's  right, 
from  the  time 
of  the  mort- 
gage, to  entitle 
him  to  insti- 
tute a  suit  to 
redeem. 
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1863.  and  Plaintiff,  of  the  other  part,  redting  the  repayment  of  the  loon  of 

£120  and  mterest  by  Plaintiff  to  Keel^,  and  purporting  to  transfer 
the  share  in  question  to  the  Plaintiff. 

The  Plaintiff  prodnced  a  miner's  right,  dated  the  8th  of  May, 
Statemeni,  1862,  and  when  asked  if  he  had  any  other  miner's  right,  he  and  his 
counsel  declined  to  produce  any  other ;  relying  upon  the  one  of  the  8th 
of  May,  1862,  as  sufficient.  It  appeared  that  previous  to  the  date  of 
that  miner's  right.  Plaintiff  was  awaie  of  the  dealings  of  the  Defen- 
dants KeeUff  Ha^es,  and  Mulctthjf  with  the  share.  Miners*  rights  of 
Keeljf  were  produced,  dated  5th  of  December,  1860,  and  2Srd  of 
Dec^ber,  1861,  and  the  possession  of  a  miner's  right  by  Mvleakff 
was  admitted.  The  Defendant  Hayet  did  not  clum  any  interest  in  the 
suit,  nor  did  any  of  the  other  Defendants. 

The  attorney  for  Defendant  Muledh^  contended  that  the  Plaintiff 
not  having  produced  any  miner's  right,  dated  prior  to  the  8th  of  May, 
1862,  before  which  time  the  transfers  to  Keely,  Sayes,  and  Mulcahf 
occurred,  and  Salmon  being  aware  of  these  transactions.  Plaintiff  had 
no  miner's  right  at  the  time  when  his  title  to  relief  first  aroae  or 
accrued,  and  that  he  was  unable  to  sue  in  the  Court  of  Mines. 

By  the  decree  of  the  Court  of  Mines  the  plaint  waa  dismissed  on  the 
ground  that  the  Plaintiff  was  not  the  holder  of  a  miner's  right  at  the 
time  when  hb  alleged  title  to  recover  possession  of  the  share  in  the 
claim  mentioned  in  the  plaint  first  arose.  Againat  this  decree  the 
Plaintiff  appealed  on  the  following  grounds : — 

1.  That  the  Appellant  (the  Plaintiff  in  the  Court  of  Mines)  did  not 
require  to  be  the  holder  of  a  miner's  right  at  the  time  his  right  to  the 
relief  prayed  for  by  his  plaint  first  arose.  2.  That  the  time  when  the 
Appellant's  right  to  the  relief  prayed  for  first  arose  was  subsequent  to 
the  8th  day  of  May,  1862^  to  wit,  at  the  time  when  he  paid  the  mort- 
gagee the  amount  due  on  foot  of  the  mortgage.  8.  That  the  Respon- 
dent Mulcaluf,  one  of  the  Defendants  in  the  Court  of  Mines,  having 
derived  through  the  assignee  of  Appellant,  it  was  not  open  to  him  to 
dispute  the  possession  of  a  miner's  right  by  Appellant  at  the  time  of 
AppeUanfs  transfer  of  the  share  to  the  Defendant  Keely,  4.  That 
under  the  circumstances  stated  in  the  casOf  the  Appellant  waa  entitled 
to  a  decree  for  the  redemption  of  his  mortgage. 

Mr.  BUUng  for  the  Appellant. 

Mr.  J,  W,  Stephen  for  the  Respondent 

Judgment,  The  Cottbt  allowed  the  appeal  on  the  first  ground  of  appeal,  holding 

that  it  was  not  necessary  for  the  Plaintiff  as  a  mortgagor  to  have  been 

in  continuous  possession  of  a  miner's  right ;  the  possession  of  a  miner's 
right  by  the  mortgagee,  enuring  to  the  benefit  of  the  mortgagor. 
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1866. 
KETTLE  V.  THE  QUEEN.  ^^'^\ 

19,  20,  26,  29. 
XN  pursuance  of  the  decree  in  this  suit  (reported  ante  Leases  of  land, 
p.  60),  the  Crown  tendered  a  lease  to  the  Suppliant  con-  J^,^jo^„t  *' 
taining  the  ordinary  covenant  hy  the  lessee  for  payment  of  operation  of 
rent,  and  also  the  following  covenant :  *'  And  also  that  he  23  and  W 

'*  the  said  lessee  his  executors  administrators  or  assigns  ^7>  b«c.  7, 

may  properly 
"  will  within  one  year  from  the  day  of  the  date  hereof  be  made  to 

"  cultivate  at  least  one  acre  out  of  every  ten  acres  of  the  co'^^*"  » 

*'  covenant  by 

"  said  allotment  or  erect  thereon  a  hahitable  dwelling  or  the  lessee,  to 

*'  enclose  such  allotment  with  a  substantial  fence ;"  and  a  ^gg^^o,^  ^cre 

condition  of  re-entry  upon  breach  of  this  covenant.  out  of  every 

ten,  or  erect  a 
habitable 

The  Suppliant  objected,  in  the  Master's  office,  to  the  g^i^^-Jj;  ^ 

insertion  of  this  covenant  and  condition ;  and  the  Master  substantial 

allowed  the  objection  and  settled  the  form  of  lease,  exclud-    ®^^J 

ing  them.  Semhle — Tliafe 

the  penalty 
imposed  by 
The  suit  now  came  before  the  Court  upon  exceptions  by  No.  146,  sec. 

..      ^  ,       ,,  .  .  ,       ,  126,  is  con- 

the  Grown  to  the  Master  s  report,  reporting  the  lease  as  fined  to  selec- 

cannot  be 
Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Crown,  in  sup-  ^^^^  g^. 
port  of  the  exceptions.—By  the  "  Land  Act  1862  "  ie),  sec.  lector  under 
86,  it  is  provided  that  •*  Every  selector  of  an  allotment  as  no!  237 
''aforesaid  within  one  year  after  he  becomes  a  selector  <»»iJointly. 
"  shall  cultivate  at  least  one  acre  out  of  every  ten  acres  ^      anpiicn- 
"  thereof  or  shall  erect  thereon  a  habitable  dwelling  or  tion  under  tho 
"  shall  enclose  such  allotment  with  a  substantial  fence."  ^^  f^^  jg^^^  ' 

to  appeal  to 
the  Privy  Coundl,  the  value  of  the  matter  in  issue  is  a  fact  to  be  tried  and  contro- 
verted, uid  upon  which  both  sides  are  to  be  heard. 

Upon  leave  being  given  to  appeal  against  a  decision' of  the  Court  in  fkvor  of  the 
Crown,  the  Court  is  bound  by  the  Order  in  Council,  if  the  decree  be  carried  into  execu- 
tion, to  require  that  the  Crown  shall  enter  into  security  for  the  due  performance  of  the 
Order  of  the  Privy  Council  on  the  appeal. 

(0)  No.  145. 
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1866. 


Ar^fwneni. 


Selectors  under  section  S3  come  within  the  expression 
"  every  selector"  in  this  section,  and  are  hound  to  comply 
with  its  provisions.  The  right  of  selection  under  sec.  33 
of  the  ''  Land  Act  186d  **  had  lapsed  hj  effluxion  of  time 
hefore  the  present  suppliant  selected.  This  right  was 
revived  hy  sec.  7  of  the  **  Amending  Land  Act  1865  "  (/), 
hut  was  so  revived  "  subject  to  all  the  limitations  condi- 
"  tions  restrictions  and  obligations  attached  by  the  said 
"  Act  (No.  145)  to  such  selection."  This  land  was  therefore 
selected  by  the  Suppliant  subject  to  the  obligation  of  culti- 
vating, &c.,  imposed  by  sec.  36  of  the  Act  of  1862 ;  and  it  is 
proper  that  that  obligation  should  be  guarded  and  pro- 
tected in  the  usual  way  as  between  lessor  and  lessee  by 
covenant  and  condition  for  re-entry  on  breach.  Church  v. 
Broum  (g).  But,  by  the  same  section  (7),  it  is  provided 
that  the  Board  of  Land  and  Works  might  make  regula- 
tions ''  for  the  purpose  of  enforcing  the  conditions  and 
"  obligations  aforesaid  or  of  preventing  the  violation  or 
"  evasion  of  any  of  the  provisions  of  the  *  Land  Act  1862.*  '* 
The  Suppliant,  therefore,  could  only  select  subject  to  the 
obligations  of  the  Act  of  1862,  and  to  such  regulations  as 
the  Board  made  for  enforcing  those  obligations.  Such 
regulations  were  made  by  the  Board  of  Land  and  Works 
on  the  3rd  May,  1865  (A);  and  by  regulation  9  it  is  provided 
that  the  selector  shall  execute  a  lease  in  the  very  form  in 
which  this  lease  was  tendered  by  the  Crown.  The  Sup- 
pliant, therefore,  cannot  claim  the  benefit  of  selection 
under  sec.  7  otherwise  than  by  taking  a  lease  in  the  form 
prescribed  by  the  regulations  made  under  that  section. 
Moreover,  by  the  "  Amending  Land  Act  1865,"  sec.  70, 
power  is  given  to  the  Governor  in  Council  to  prescribe 
"  the  form  of  and  the  conditions  and  mode  of  applying  for 
"  leases  to  be  issued  under  this  Act."  By  Order  in  Council 
of  the  1st  May,  1865  (j),  the  form  of  lease  containing  the 


(/)  No.  237. 

(g)   16  Ves.,  263-4. 


(h)    Gov.  Gaz.,   May  8,  1865, 
p.  1011. 
{j)  lb.,  p.  1009. 
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covenant  and  condition  now  objected  to  is  prescribed,  and 
is  binding  upon  the  Suppliant. 

Mr.  Bumny  and  Mr.  A'BeckeU  (with  them  Mr.  W^od  and 
Mr.  FdUnn)  for  the  Suppliant,  in  support  of  the  Master's 
report'—"  Every  selector  "  in  sec.  86  refers  only  to  selec 
ton  mentioned  in  sec.  17,  and  not  to  those  mentioned  in 
860.  98.  The  contents  of  the  lease  are  limited  bj  sec.  dd, 
which  requires  that  the  lease  "  shall  contain  the  usual 
*<  covenant  for  the  payment  of  rent,  and  a  condition  for 
^  re-entry  on  non-payment  thereof."  Upon  the  principle 
expremo  tonus  exdiuio  est  aUervus,  no  other  covenant  or 
condition  than  this  can  be  inserted  in  the  lease.  Even 
sapposing  the  suppliant,  as  a  selector  under  the  d8rd 
section,  to  be  liable  to  the  obligations  of  sec.  86,  yet  the 
folfilment  of  those  obligations  is  secured  by  sec.  Id6, 
which  imposes  a  penalty  for  non-compliance  with  them ; 
and  where  an  Act  prescribes  an  obligation,  and  imposes  a 
penalty  for  breach  of  it,  no  other  remedy  cumulative  upon 
that  can  be  had.  Bourne  v.  Jones  (k).  The  regulations 
framed  by  the  Board  of  Land  and  Works  and  the  Order  in 
Ck)uncil  are  ultra  vires,  so  far  as  they  require  a  selector  to 
accept  a  lease  with  this  particular  covenant  and  condition. 
The  Act  only  empowers  the  Goyemor  in  Council  to  pre- 
scribe the  "  form  **  of  lease ;  but  these  regulations  and 
order  go  to  the  substance  of  the  lease  and  are  uUra  vires. 
They  are  an  attempt  to  force  upon  Her  Majesty's  subjects 
obligations  which  the  law  does  not  impose,  and  as  such 
are  invalid.  Ex  parte  Chevasse,  In  re  Orazebrook  {I},  Frewen 
9.  Local  Board  of  Health  of  Hastings  (m). 


1866. 


Arffumettt, 


Mr.  J.  W,  Stephen  in  reply. 


Cur.  adv.  vuU. 


(it)  Ante  p.  45.  (Q   34  L.  J.  Bky.,  17. 

(m)  lb.,  Q.B.,  169. 
W.  W.  ft  a'B.  vol.  III. EQ.  M 
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Mb.  Justice  Moleswobth  : — 

This  case  comes  before  me  on  exceptions  to  the  Master's 
report,  as  to  the  form  of  a  lease,  the  question  being,  whether 
a  selector  under  the  *' Land  Act  1863,"  No.  145,  section  S3, 
revived  by.  the  "  Amending  Land  Act  1866,"  No.  237,  secUon 
6,  is  liable  to  have  inserted  in  his  lease  a  covenant  to  till, 
build,  or  fence  within  a  year,  as  directed  by  No.  145,  sec- 
tion 86,  and  clause  of  forfeiture  for  non-fulfilment  accord- 
ing to  the  form  proclaimed  by  Order  in  Council,  1st 
May,  1866. 


The  Act  No.  146,  section  86,  prescribes  this  duty  to  all 
selectors.  Section  l26,  exactly  following  the  words  of 
section  86,  imposes  a  penalty  of  6s.  an  acre,  adding,  no 
proceedings  are  to  be  taken  to  recover  it  unless  by  author- 
ity of  the  Board  of  Land  and  Works.  This  penalty  is 
recoverable  before  justices,  and  for  the  benefit  of  the 
consolidated  revenue. 


The  first  question  to  be  considered  is,  whether  this 
section  136  affords  the  only  remedy,  or  the  obligation  of 
section  86  is  otherwise  enforceable.  A  general  principle 
is  laid  down  in  Broom's  CommsntarUs,  675.  "An  action 
"  will  not  lie  for  the  infringement  of  a  right  created  by 
''  statute  where  another  specific  remedy  for  infringement 
"is  provided  by  the  same  statute;"  or  "where  an  act 
"  creates  an  obligation  and  enforces  the  performance  in  a 
"specified  manner,  generally  performance  cannot  be 
"enforced  in  any  other  manner."  There  are  numerous 
authorities  in  support  of  this  position ;  for  instance : — 
Downs  V.  Morns  (n),  8t.  Pancras  Vestry  v.  BaUerbury  (o\ 
DundaUc  Western  By.  Coy.  v.  Tapster  (p\  TJnderhiU  v,  ElU- 
combe  (9),  Doe  d.  Bishop  of  Rochester  v,  Brydges  (r),  TiJbhiJts 


(»)   8  Hare,  899. 

(0)  8  Jnr.,  N.S.,  1106. 

(p)  1  Q.B.,  667. 


(9)  1M.CL&  Young,  450. 
(r)   lB.&Ad.,859. 
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V.  Yorke  («),  Cooke  v.  CourUnm  (i),  Brooke  v.  Homer  (p), 
BentUy  v.  Hastings  (to),  Bourne,  v.  Jones,  recently  before 
full  Court  on  Found  Act,  18  Vic.,  No.  SO,  section  227.  On 
the  other  hand,  there  is  a  number  of  cases  in  which,  from 
the  language  of  the  Acts,  it  has  been  held  that  parties 
might  enforce  rights  given  by  statute,  otherwise  than  by 
the  specific  redress  supplied — Shepherd  v,  HiUe  (x),  where  a 
person,  being  charged  with  payment  of  money,  was  held 
liable  to  its  enforcement  by  means  other  than  those 
proYided — Sharp  f>»  Warren  (y),  Beckford  v.  Hood  {z),  AU, 
Gen.  V,  AspinaU  (a),  Att.  Oen,  v.  Wilson  (b),  Corporation  of 
Waterford  v.  Newport  (c).  Sheriff  v.  Coates  {d),  CoUmson  v. 
Newcastle  and  Darlington  By.  Coy.  (e).  As  to  criminal  pro- 
ceedings on  prohibitory  acts  a  distinction  is  established 
between  those  in  which  the  prohibition  and  penalty  are  in 
the  same  or  different  clauses  as  to  the  offender  being  liable 
to  indictment  Bex  v.  Harris  (/),  Beg.  v.  Rjfan  (g).  But 
this  distinction  (important  probably  as  to  the  actual  worth- 
ing of  the  mind  of  law-framers)  seems  not  to  have  been 
regarded  as  to  civil  proceedings.  It  is  adverted  to  in 
Bendeg  v.  Hastings,  above  cited,  but  in  several  of  the  above 
eases,  as  to  restricted  remedy,  the  special  remedy  was  in  a 
distinct  clause :  in  none,  however,  so  far  separated  as  in 
the  present. 


1866. 
Kbttlb 

V. 

The  QiTEEK. 
Judgment. 


The  great  difficulty  which  I  feel  in  this  case,  as 
distinguished  from  the  above  principles  in  Broom's  Com- 
mentaries,  and  as  to  which  I  find  no  distinct  authority,  is 
as  to  whether  these  maxims  can  be  extended  to  say,  that  if 
a  right  is  given  to  a  person  by  statute,  coupled  with  an 
obligation   to  perform  reciprocal  duties,  and  there  is  a 


(<)  4A.&E.,  184. 

(0  6  Ir.  Eq.  Rep.,  266. 

(r)  11  Ih.,  214. 

(»)  8  It.  Law  Rep.,  166. 

(«)  11  Ex.,  66. 

(y)  6  Price,  181. 

(«)  7  T.  R.,  620. 


(a)  2M.&Cr.,613. 

(b)  9  Sim.,  80. 

(c)  Ulr.  Law  Rep.,  859. 

(d)  1R.&M.,159. 
(«)    1  Car.  &  Kir.,  646. 
(/)  4  T.  R.,  202. 

(g)  8  Ir.  Law  Rep.,  126. 

M  2 
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1866. 


Judgment. 


penalty  imposed  for  the  neglect  of  those  duties,  there  is  no 
other  remedy  for  their  non-performance.  This  aspect  was 
presented  in  ColUnson  v.  Newcastle  and  Darlington  Ry.  Coy., 
but  from  the  short  note  of  the  nisi  pritis  decision,  it  does 
not  appear  whether  it  turned  upon  the  consideration  of  it. 
I  have  also  jregarded  in  this  case  the  view  that,  in  constru- 
ing Acts  of  Parliament  between  individuals  and  the  Crown 
or  the  public  as  to  civil  rights,  ambiguities  should  be 
construed  against  individuals.  I  feel  practically  that  the 
remedies  for  non-performance  of  the  duties  prescribed  by 
section  86,  in  section  226,  would  be  ineffectual.  This, 
however,  is  a  subject  for  the  consideration  rather  of  those 
who  have  the  power  to  amend,  than  for  those  who  have 
the  duty  of  expounding  our  laws. 


Feeling  considerable  doubt  upon  the  subject,  I  have 
come  to  the  conclusion  that  the  Act  145  affords  no  remedy 
for  the  breaches  of  section  d6,  save  that  in  section  196. 
The  latter  section  expressly  provides  that  proceedings  to 
enforce  its  provisions  shall  be  by  the  discretion  of  the 
Board  of  Land  and  Works  regarding  its  enforcement,  so 
£ar  as  a  matter  of  discretion,  debateable  according  to 
occurrences  subsequent  to  the  grants  or  leases.  If  leases 
were  made  according  to  the  orders  in  Council,  the  Attorney- 
General  might  enforce  the  covenant  for  improvement, 
either  by  action  or  application  for  injunction.  The  Board 
of  Land  and  Works,  under  Act  No.  81,  amended  by  No.  181, 
has  an  amount  of  independence  of  character  making  it  not 
of  course  that  its  views  should  concur  with  those  of  the 
Attorney-General.  The  insertion  of  the  covenant  for  im- 
provement would  as  to  enforcing  the  duty,  transfer  the 
discretion  from  the  Board  to  the  Attorney-General.  Section 
122  vests  another  discretion  as  to  proceeding  against 
trespassers  in  the  Governor  in  Council. 


I  do  not  think  that  the  power  to  frame  leases  under 
No.  146,  section  138,  or  No.  237,  section  70,  enables  the 
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Governor  in  Council  to  alter  the  legal  position  of  the 
Crown  and  selectors  under  the  Acts. 

On  another  part  of  the  case,  as  to  the  clause  of  forfeiture, 
I  have  no  donht.  No.  145,  section  3d,  directs  ihat  leases 
under  it  shall  contain  a  clause  of  re-en  try  for  non-payment; 
section  51  makes  an  obvious  distinction,  directing  re-entry 
for  neglecting  to  improve ;  section  IM  provides  a  pecuniary 
penalty  at  discretion  of  Board  of  Land  and  Works,  quite 
inconsistent  with  the  idea  of  another  penalty,  amounting 
to  total  forfeiture,  not  relievable  in  equity. 
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1866. 


Judgment 


As  to  the  words  in  No.  146,  section  133,  "  condition  on 
**  which  leases  shall  be  issued,"  they  relate,  I  think,  to  the 
means  preliminary  to  obtaining  leases,  not  the  contents  of 
leases  to  be  issued.  So  as  to  No.  287,  section  70,  the 
words,  ''conditions  and  mode  of  applying  for  leases," 
cannot  mean  conditions  of  leases,  from  the  placing  of  the 
prepositions. 

Having  doubt  upon  my  decision  as  to  covenants  to  be 
inserted  in  leases,  not  as  to  the  clause  of  forfeiture  for 
breaches,  I  over-rule  the  exception,  affirming  the  Master's 
decision,  with  costs.  The  case  has  not  been  presented  to 
me  so  as  to  call  for  the  separation  of  the  two  questions  in 
my  order. 


From  this  judgment  the  Crown  appealed  to  the  full    Sept  18, 19. 
Court  (h).  ^^. 

Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Appellants. — 
The  Suppliant  comes  to  the  Court  to  enforce  a  contract  as 
contained  in  the  Acts  of  1863  and  1865.  He  has  applied 
to  select,  subject  to  all  the  limitations,  conditions,  and 


(A)  Coram  JSftawell,  C.  J.,  Stury,  J.,  and  WUlianu,  J. 


148 


SUPREME  COURT :  VICTORIA. 


^^^^1^      obligations  attached  by  the  Act  to  such  selection.  Amongst 
the  obligations  was  that  of  erecting  a  dwelling,  fencing,  or 
cultivating.     He  has  no  reason  for  objecting  to  the  form 
of  lease,  if  he  has  performed  or  Intends  to  peiform  that 

Appeal.  obligation.  The  lease  is  drawn  to  secure  no  other.  Its 
form  is  at  the  discretion  of  the  Governor  in  Council  under 
sec.  138  of  the  Act  of  1862.  The  suppliant  must  be  held 
to  have  contemplated  the  ordinary  form  of  securing  a 
lessee^s  obligations  by  covenant  and  condition  for  re-entry 
on  breach.  Church  v.  Brown  {j ).  The  regulations  of  the 
Board  of  Land  and  Works  of  drd  May,  1865,  form  part  of 
the  contract  into  which  the  suppliant  entered.  They  were 
framed  in  exercise  of  the  power  contained  in  the  7ih 
section  ''  for  the  purpose  of  enforcing  the  obligations  and 
"  preventing  the  violation  or  evasion  of  any  of  the  provi- 
"sions  of  the  'Land  Act  1863.'"  The  only  obligations 
which  could  be  referred  to  are  those  in  section  86.  The 
regulations  required  that  the  selector  should  execute  a 
lease  in  the  form  prescribed  by  the  Governor  in  Council 
which  is  the  form  of  lease  to  which  the  Suppliant 
objects.  He  cannot  adopt  the  regulations  in  part  only. 
This  case  is  put  as  one  of  contract ;  but  he  seeks  now 
to  vary  that  contract,  or  rather  to  rely  on  one  part  of 
it,  and  reject  another.  It  is  objected  on  the  other  side 
that  a  penalty  being  provided  by  section  136,  no  other 
remedy  can  be  resorted  to  for  the  enforcement  of  the 
obligations  of  sec.  86.  But  this  penalty  is  not  one  which 
would  run  with  the  land,  and  if  the  selector  assigned  his 
land,  the  assignee  would  escape  the  penalty  altogether. 
Clause  136,  moreover,  applies  only  to  selectors  under 
"  this  Act,"  i.e,  the  Act  of  1863,  whereas  the  Suppliant  is  a 
selector  under  the  Act  of  1865 ;  or,  at  all  events,  under 
the  two  Acts  combined ;  and  this  being  a  penal  clause 
would  be  construed  strictly,  and  held  not  to  apply  to  a 
selector  under  the  later  Act. 

0)16Ve8.,264. 
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Mr.  Bunny,  Mr.  Wood,  Mr.  Fdlom,  and  Mr.  A* Beckett  for  ^^?5^ 
the  Respondent. — The  Act  of  186d  is  that  under  which  the 
contract  was  made,  and  the  obligations  of  a  selector  under 
that  Act  were  those  which  the  Suppliant  assumed.  In 
that  Act  section  23  requires  that  every  lessee  shall  pay  ^A^m!^.^ 
rent,  and  that  the  lease  shall  contain  a  covenant  for 
payment  of  rent  and  condition  for  re-entry  on  non-pay- 
ment. Section  86  creates  the  obligation  of  building, 
fencing,  or  cultivating,  which  is,  in  terms,  personal  to  the 
selector ;  and  section  126  inflicts  a  penalty  of  5«.  an  acre 
for  the  breach  of  that  obligation.  We  submit,  therefore, 
that  each  of  these  obligations  was  to  be  enforced  by  a 
distinct  process.  Payment  of  rent  to  be  secured  by  cove- 
nant running  with  the  land,  and  by  the  condition  of 
re-entry ;  the  other  obligation  personal,  and  not  transmis- 
sible on  assignment,  to  be  enforced  by  a  penalty  per- 
sonal to  the  selector.  We  rely  also  upon  the  maxim 
"expremo  tmuu  exdusio  est  dlterius"  as  sec.  22  expressly 
provides  for  only  one  covenant.  No  section  in  the  Act  of 
1862  or  of  1865  gives  the  Governor  in  Council  power  to 
alter  that  covenant,  or  insert  additional  covenants  in 
leases  to  selectors  under  Part  II.,  though  when  the 
power  of  inserting  covenants  is  intended  to  be  given,  as 
in  section  51  of  the  Act  of  1862,  and  section  14  of 
the  Act  of  1865,  "covenants"  are  specified.  The  power 
of  settling  the  form  of  lease  does  not  extend  to  its  sub- 
stance. If  the  lease  stands  as  proposed  there  may  be 
a  double  penalty,  which  was  never  contemplated  by  the 
Act ;  the  assignee  of  the  lease  may  lose  the  land  under 
the  condition  of  re-entry,  and  the  original  selector  may 
be  sued  for  5^.  an  acre  under  section  126.  We  are  en- 
titled to  disregard  regulations  which  are  ultra  vires,  and 
to  say  they  formed  no  part  of  the  contract  which  can  only 
be  looked  for  in  the  Act,  and  in  such  of  the  regulations  as 
are  authorised  by  the  Act.  The  Governor  in  Council  is 
to  settle  the  form  of  lease,  not  the  Board  of  Land  and 
Works ;  and  the  Board  cannot  assume  to  itself  that  power 
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^^1^  ^  bj  a  regalation  requiring  applicants  to  execute  a  lease  in 
a  prescribed  form  unless  the  form  is  authorised  by  the 
Act ;  and  on  the  grounds  stated  we  contend  that  it  is  not 
The  regulations  to  be  framed  by  the  Board  for  enforcing 
I^mI.*^  obligations,  might  be  for  ascertaining  whether  they  had 
been  performed,  but  could  not  vary  them  or  increase  the 
penalty  on  non-performance. 

Mr.  J.  W,  Stephen  in  reply. 

Owr,  adv.  wlL 


September  20.  Thie  Ghief  Justice. — Since  the  argument  a  difficulty 
has  suggested  itself  upon  the  construction  of  section  1  of 
the  "  Amending  Land  Act  1865.'*  The  Suppliant  contends 
that  the  obligation  is  to  be  enforced  only  by  the  penalty, 
provided  by  section  136  of  the  old  Act;  but  it  appears 
upon  the  construction  of  section  1  of  the  Amending  Act 
that  the  penalty  could  not  be  inflicted,  as  a  selector  under 
the  Act  of  1866  would  not  be  a  selector  "  under  this  Act," 
within  the  meaning  of  section  136.  We  desire  to  hear 
further  argument  on  this  point  by  one  counsel  only  on 
each  side. 


September  26.       The  case  now  came  on  for  further  argument  upon  the 
point  mentioned  by  the  Court. 

Mr.  Fellows  for  the  Respondent. — The  repeal  contained 
in  section  1  is  partial  and  qualified  only.  The  Act  of 
1863  is  kept  alive  for  certain  purposes,  and  a  selector, 
whose  time  for  selection  is  extended  by  the  Act  of  1865, 
is  still  a  selector  under  the  Act  of  1862,  and  punishable 
as  such.  Where  an  expired  Act  is  revived  by  another, 
offences  under  the  revived  Act  are  indictable  as  committed 
against  the  expired  Act,  without  referring  to  the  reviving 
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Act.  Shipman  v.  Henbest  (k),  Banm  v.  While  (/),  Box  v. 
Morgan  (m),  Dingley  v.  Moor  (n).  Where  two  Acts  are  in 
pari  matma,  they  will  be  read  together  by  the  coznnion 
law,  irrespective  of  express  enactment  Wdterlow  v.  Deb- 
mn  (o),  McWUUanu  v.  Adams  (p), 

Mr.  J.  W.  Stephen  in  reply. — Dingley  v.  Moor  shews  that 
where  an  alteration  is  effected  in  one  Act  by  another  on 
the  same  subject,  an  offence  under  the  Act  so  altered  is 
not  indictable  as  an  offence  against  the  first.  By  sec.  1  of 
the  Act  of  1865 ;  Part  II.  subdivision  1  of  that  Act,  con- 
taining the  section  under  which  the  Suppliant  selected,  is 
expressly  exempted  from  being  construed  as  part  of  the 
Act  of  1862,  and  by  section  6  of  the  Act  of  1865  ;  sec.  23 
of  the  original  Act,  authorising  selection  by  certificate- 
holders,  is  repealed.  Therefore  the  Suppliant's  selection 
must  have  been  under  the  Amending  Act,  and  not  under 
the  Act  of  1862,  and  the  penalty  clause  of  that  Act,  sec. 
126,  being  limited  to  selectors  ^*  under  this  Act,"  is  not 
enforceable  against  the  Suppliant,  and  is  no  bar  to  the 
enforcement  of  the  Suppliant's  obligations  by  covenant 
and  condition  for  re-entry  in  the  lease. 

Cur.  adv,  vuU» 


186& 


Argument  <m 
AppeaL 


Thb  Ohibf  Justice  :— 

The  grounds  on  which  the  exceptions  in  this  case 
were  overruled  were  twofold ;  first,  that  inasmuch  as  the 
right  was  created  and  a  penalty  prescribed  by  the  statute, 
no  other  remedy  could  be  pursued ;  and,  next,  that  the 
nuoim  expresno  uniua  exclusw  est  aUerius  was  applicable  to 
this 


September  29. 

Judgment  on 
Appeal. 


(i)  4  T.  R.,  109. 
(0  1  C.  B.,  192. 
(m)  2  Str.,  1066. 


(»)  Cpo.  Eliz.,  750. 
(o)  27  L.  J..  Q.B.,  66. 
(p)  1  Macq.,  120. 
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Judgment  on 
Appeal. 


The  first  assumes  that  the  Suppliant  was  a  selector 
under  the  Act  No.  145,  for  no  other  selectors  are  subject 
to  penalties.  Section  23,  under  which  this  selection  is 
supposed  to  have  been  made,  was  repealed  by  the  Act 
No.  237,  and  though  rights  of  selection  are  under  that 
and  other  sections  saved,  jet  those  rights  are  varied 
and  altered.  The  second  Act  in  express  terms  gives  the 
right  of  selection  y  not  merely  to  those  persons  who  were 
entitled  to  select  under  the  first  Act,  their  executors  and 
administrators,  but  also  to  their  assigns.  Thus,  the  right 
is  given  to  a  class  of  persons  not  in  the  first  Act.  Again, 
the  second  Act  gives  a  power  to  certain  persons  to  extend 
the  area  by  five  acres.  It  is  admitted  these  persons  are 
not  amenable  to  the  penalty ;  and  it  cannot  properly  be 
held  applicable  to  one  class  and  not  to  others.  Moreover, 
there  is  power  given  by  the  second  Act  to  the  Board  of 
Land  and  Works  to  frame  regulations  to  enforce  obliga- 
tions ;  and  a  selector,  after  the  passing  of  the  second 
Act,  takes  subject  to  those  regulations,  and  is  not  a  selector 
under  the  first  Act ;  because  he  selects  subject  to  qualifica- 
tions and  abridgments  which  did  not  exist  until  the  second 
Act  was  passed. 


In  addition  to  this,  the  whole  purview  of  the  two  Acts 
read  together  shews  that  the  Legislature  disapproved  of 
this  penal  clause,  and  of  the  modus  operandi  by  which 
selectors  were  permitted  to  select;  and  a  totally  new 
machinery  was  called  into  existence  for  applicants  as 
contradistinguished  from  selectors.  There  was  no  wish 
to  interfere  with  the  rights  of  the  selectors  under  this 
2drd  section,  and,  therefore,  the  old  system  was  continued 
so  far  as  they  were  concerned.  The  Board  and  the 
selectors  were  permitted  to  deal  the  one  with  the  other 
as  they  had  done  previously  under  the  first  Act ;  and  the 
penal  clause  was  allowed  to  fall  through.  Why  it  was 
not  repealed  is  not  for  me  to  say.  I  think,  therefore,  the 
second  Act  is  more  than  a  continuation  of  the  first.     The 
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distinction  between  a  mere  continuation,  and  the  continu- 
ing an  Act  modified  or  altered,  is  clearly  drawn  by 
Popkam,  J.y  in  the  case  of  Dingley  v.  Moovj  to  which  we 
were  referred.  He  sajs,  "  There  ought  to  be  a  difference 
"  observed  when  a  statute  is  made  to  endure  for  a  certain 
"  time,  and  is  afterwards  made  perpetual  by  a  new  Act, 
"or  made  perpetual  in  part,  and  where  it  is  continued 
"  with  a  new  addition ;  for  where  a  statute  is  made  per- 
"  petual  in  part  or  in  whole,  without  any  new  addition  or 
"  alteration,  the  offence  may  well  be  supposed  against  the 
"  form  of  the  first  statute."  The  selection  was  not  there- 
fore made  under  the  Act  No.  146,  and  the  question  of  the 
penal  clause  is  at  an  end ;  it  does  not  apply. 


1866. 


Judgment  (m 
Appeal. 


Even  if  it  did,  I  think  that  the  principle  alluded  to  is 
not  applicable  to  the  fact»  of  the  present  case.  It  appears 
to  be  taken  for  granted  that  the  S6th  section  of  the  first 
Act  creates  a  right ;  or,  as  it  is  termed,  unfortunately  I 
must  say,  an  "  obligation."  Now,  the  Petitioner  in  this 
case  proceeds  on  a  '*  contract."  If  he  does  not  admit  a 
**  contract "  between  him  and  the  Grown  he  is  out  of  Court ; 
and  it  is  not  apparent  how  the  terms  of  a  contract  can 
be  deemed  either  the  creation  of  a  right,  or  an  obligation 
under  the  Act,  in  such  a  way  as  that  the  remedy  given 
for  that  right  or  obligation  excludes  all  other  remedies. 
In  none  of  the  cases  cited  has  the  remedy  given  by  the 
statute  been  held  to  be  the  only  remedy,  except  where 
a  debt  was  to  be  enforced.  The  case  nearest  approach- 
ing to  the  present  is  Crouch  v,  Steele  (q),  and  there  it 
was  held  that  the  penalty  was  a  mere  machinery,  and 
did  not  prevent  the  person  aggrieved  recovering  damages 
for  the  injury  done  to  him. 

The  power  given  to  the  Board  of  Land  and  Works  to 
frame  regulations  for  enforcing  the  obligations  cannot  be 


(g^)  8  £.  &  B.,  402. 
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^^^1^  regarded  as  surplusage.  There  is  no  other  obligation 
under  this  Act  which  is  not  provided  for ;  and  I  am  at 
a  loss  to  know  what  fairer  or  more  efficacious  regulation 
could  have  been  framed  for  enforcing  this  obligation,  than 
j^^,^  by  requiring  it  to  be  inserted  in  the  lease  by  way  of 
covenant  and  condition  of  re-entry  for  breach.  Admitting, 
therefore,  that  the  penal  clause  is  applicable  and  affords 
a  remedy,  another  remedy  is  provided  under  regulations 
passed  by  a  statutory  power;  and  is  as  much  a  remedy 
prescribed  by  the  statute  as  the  126th  clause.  It  appears 
to  me,  therefore,  that  the  highest  the  Petitioner  can  put 
his  case  is  this :  two  remedies  are  given  by  the  statute. 
If  the  statute  prescribes  two  remedies,  it  is  open  to  the 
person  aggrieved  to  make  his  selection ;  and  why  is  he 
to  be  excluded  from  that  which  he  thinks  most  suitable. 
On  all  these  grounds  I  think  these  covenants  ought  to 
be  inserted  in  the  lease.  I  look  upon  the  proviso  for 
re-entry  as  ancillary  to  the  covenants. 

It  is  said,  however,  that  the  maxim  expretdo  tmiui  exchmo 
est  aUsrim  applies ;  and  that  the  first  Act  having  specified 
that  the  lease  shall  contain  a  covenant  for  payment  of 
rent,  and  a  condition  of  re-entry  on  non-payment,  excludes 
by  implication  the  insertion  of  any  other  covenant  or  con- 
dition. That  argument  is,  I  think,  more  than  met  by  the 
power  to  the  Board  to  pass  regulations,  which  is  subse- 
quentiy  given;  and  the  force  of  the  argument  is  very 
much  lessened  by  the  fact  that  the  covenant  and  condition 
of  re-entry  for  non-payment  of  rent,  are  unnecessary  as 
between  landlord  and  tenant 

It  is  also  said  that  these  regulations  are  riUra  vkes;  and 
perhaps  some  of  them  may  be  so.  But  regulations  may  be 
good  in  part,  and  bad  in  part ;  and  as  to  the  point  now 
in  question,  I  think  they  are  good.  Whether  they  are  to 
be  enforced  in  all  other  points,  it  is  not  necessary  now 
to   determine.     It  has  been  also  urged   that  difficulties 
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might  arise  if  these  regalations  were  enforced ;  the  selec-  ^^^^ 
tor  might  be  under  the  necessity  of  always  proving  that 
be  had  complied  with  the  covenant,  and  that  no  forfeiture 
had  be^i  worked.  Probably  that  may  be  so.  It  appears 
to  me  AC  concessis  the  selector  is  afforded  a  great  advan-  J^mi!^ 
tage  as  far  as  the  country  is  concerned  ;  he  may  get  for  £1, 
land  worth  £10  or  more ;  and  this  is,  to  say  the  least,  a 
very  reasonable  return  to  make  for  the  boon  which  he 
thus  receives.  There  is  no  doubt  that  the  right  of  selec- 
tion was  exercised  subject  to  the  8  6th  section. 

I  think  these  covenants  are  reasonable  and  fair  between 
party  and  party,  and  that  the  exceptions  are  right.  They 
will  be  allowed  with  costs ;  and  the  appeal  will  also  be 
allowed  with  costs. 

Mb.  Justigb  Babbt  : — 

It  appears  to  me  that  the  error  in  this  case  is  apparent. 
The  Act  of  1865  is  not  the  Act  of  186d.  Every  person 
acquainted  with  the  proceedings  of  Criminal  Courts  in 
former  times  must  recollect  the  frequent  instances  of  the 
difference  between  a  merely  continuing  Act,  and  a  reviving 
and  additional  enacting  Act  Nothing  was  more  frequent 
than  demurrers,  because  the  information  concluded  accord- 
ing to  the  statute,  instead  of  according  to  the  statutes,  and 
vice  versa;  the  distinction  being  clearly  announced  that 
when  an  Act  which  revived  or  perpetuated  another  Act 
expired  or  about  to  expire,  introduced  new  legislative 
enactments,  it  was  necessary  to  quote  both  statutes  in  an 
information  for  a  breach  of  a  clause  in  either.  I  conceive 
it  has  been  clearly  shewn  that  that  distinction  applies 
here,  for  by  the  Act  of  1865  there  is  a  very  considerable 
addition  to  the  previous  code  regulating  the  selection  of 
Grown  lands. 

It  was  said  in  argument  that  as  the  Legislature  had 


156  SUPREME  COURT:   VICTORIA. 

.^f^/  imposed  a  penalty  fot  the  infraction  of  this  so-called 
obligation,  that  was  all  that  was  intended  it  should  be  in 
the  power  of  the  Crown  to  enforce ;  and  when  it  was  pointed 
out  that  this  could  not  enforce  the  performance  of  the 
"^^Z'*  obligation,  the  reply  was  that  it  was  held  in  terrorem  over 
the  head  of  the  selector,  and  that  that  was  to  be  considered 
commensurate  with  a  covenant.  I  imagine,  however,  that 
there  can  be  very  little  terror  in  that  which  is  not  capable 
of  being  enforced.  The  selector  might  have  evaded  this 
penalty  by  assigning  his  interest ;  and  as  the  assignee  is 
not  named,  he  could  not  be  reached.  No  remedy  could 
be  had  by  injunction ;  for  though  you  may  by  injunction 
restrain  a  man  from  committing  an  act,  you  cannot  compel 
him  to  do  what  he  is  liable  to  do.  The  mode  in  which 
this  is  enforced  by  the  lease  tendered  by  the  Crown  is, 
"  If  you  do  not  comply  with  the  terms  of  your  contract, 
"  you  will  forfeit  your  estate."  There  is  nothing  remark- 
able about  this.  It  is  much  more  important  for  this 
condition  to  be  held  inviolate  than  to  secure  the  mere 
payment  of  the  rent,  and  yet  it  is  admitted  that  if  178,  6d, 
had  been  paid  and  the  remaining  2«.  6d.  were  left  unpaid, 
the  whole  of  the  payments  should  go  for  nothing,  and  the 
land  revert  to  the  Crown.  Reading  this  Act  without 
reference  to  any  political  reasons,  which  we  do  not  look 
for,  of  course,  in  construing  Acts  of  Parliament,  and 
without  reference  to  anything  outside  the  pages  on  which 
it  is  written,  I  look  upon  it  that  this  is  the  only  mode 
which  can  be  devised  for  enforcing  this  condition  or 
preventing  the  evasion  of  it.  It  is  quite  apparent  that  as 
a  penal  clause  the  fine  of  5s.  an  acre  has  ceased  to  exist, 
for  the  reasons  already  given.  The  regulations  framed 
under  the  Act  meet  the  man  who  was  beyond  the  reach 
of  the  law  before,  namely  the  assignee ;  and  they  effec- 
tually enforce  the  conditions  of  cultivation,  &c.,  and  pre- 
vent the  violation  or  evasion  of  them  by  substituting  an 
efficient  remedy,  instead  of  an  illusory  and  impractica- 
ble one. 
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As  to  the  condition  of  re-entry,  most  leases  contain  a 
elause  of  re-entry  in  case  of  a  breach  of  any  of  the 
covenants.  In  my  opinion  the  power  of  inserting  the 
covenant  to  cultivate  is  a  proper  and  wise  one,  conferred 
upon  the  Board  of  Land  and  Works;  and  I  think  the  lease 
oaght  to  contain  that  covenant,  protected  in  the  usual 
way  by  the  condition  for  re-entry  on  breach  of  it.  I  there- 
fore concur  in  the  opinion  that  the  exceptions,  and  the 
appeal,  should  be  allowed  with  costs. 


1866. 


Judgment  on 
Appeal, 


Mb.  JusncB  Williams  : — 

It  appears  to  me  that  the  covenant  was  a  reasonable 
covenant,  whether  the  penalty  clause  was  in  force  or  not; 
and  one  which  the  Crown  has  a  right  to  exact,  there  being 
no  negative  words  in  the  Act  depriving  the  Crown  of  that 
right.  On  the  contrary  the  Board  has  by  the  Act  power 
to  frame  rales  for  enforcing  the  obligations  of  the  Act ; 
and  the  lease  is  tendered  under  those  rules.  I  think, 
therefore,  that  the  Master  was  wrong,  and  that  the  excep- 
tions should  have  been  allowed. 

ExceptUms  aUovjed  unth  costs.     Appeal 
allowed  with  costs. 


The  Suppliant  now  moved  (r)  for  leave  to  appeal  to  the 
Privy  Council  against  the  judgment  of  the  full  Court. 
An  affidavit  by  the  Suppliant  was  filed,  which  stated 
**  that  the  matter  in  issue  in  the  said  appeal  amounts  to 
"  the  sum  of  Jg500  and  upwards  in  value."  In  opposition 
to  the  motion  an  affidavit  by  Mr.  Ligar,  Surveyor-General 
of  Yictoria,  was  filed,  which  stated  that  the  Suppliant  on 
the  24th  of  August,  1865,  selected  certain  allotments  of 


October  11. 

Leave  to 
Appeal. 


(r)  Coram  Moleewortk,  J. 
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1^^  ^  land  containing  together  aSQa.  *ar.  8p.,  referred  to  in  the 
pleadings,  and  paid  a  sum  of  £86  5«.  as  and  for  one  year's  rent 
in  advance,  being  at  the  rate  of  Ha,  6d.  per  acre  ;  that  the 
land  at  the  time  of  such  selection  was  of  the  value  of  £1 

ffumen.  ^^^  ^^^^^  ^^^  ^^  more  ;  and  that  the  covenants  and  condi- 
tions proposed  to  be  inserted  in  the  lease,  which  was  the 
matter  in  issue  in  the  appeal,  were  not  of  the  value  of 
£500. 

Mr.  Bunny,  Mr.  Holroyd,  and  Mr.  A'Beckett  for  the 
motion. — The  only  question  raised  by  the  affidavits  on 
the  other  side  is  whether  the  land  is  of  the  value  of  £500, 
so  as  to  entitle  the  Suppliant  to  appeal  This  is  positively 
sworn  by  the  Suppliant,  and  that  being  so,  the  Court  will 
not  go  into  the  question  of  the  precise  value  of  the  land. 
In  DaUimore  v.  The  Qmm  the  full  Court  held  that  where 
there  is  a  positive  affidavit  that  the  matter  in  issue  is  of 
the  required  value,  the  Court  will  act  upon  that  and  not 
enter  into  an  enquiry  upon  conflicting  affidavits  as  to  what 
the  real  value  of  the  matter  in  question  is. 

Mr.  Webb  for  the  Crown  c(mtra, — The  value  is  an  essen- 
tial element  of  the  right  to  appeal;  and  where  this  is 
disputed,  it  is  a  fietct  which  the  Court  will  satisfy  itself 
upon.  There  is  no  report  of  BaUimore  v.  The  Queen  cited, 
and  counsel's  impression  of  it  may  perhaps  be  erroneous. 

CW.  adm,  vuU. 


October  1^.   Mb.  Jubtioe  Moleswobth  : — 

Judgment. 

In  this  case  an  application  was  made  for  liberty  to 
appeal  to  the  Privy  Council  from  the  decision  of  the  full 
Court.  The  application  is  made  under  the  Orders  in 
Council  based  upon  the  Imperial  Act,  and  not  under 
the  Act  10  Vic,,  No.  15.    I  must  again  repeat  that  it  is 
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yerj  unpleasant  to  have  these  applications  for  leave  to 
appeal  from  the  full  Court,  made  to  me,  and  not  to  that 
Court ;  especially  where,  as  here,  that  Court  differs  from 
me.  However,  I  helieve  in  this  case  the  judgment  was 
given  so  late  that  the  full  Court  was  not  sitting  long 
enough  to  have  the  application  made  to  it 


1866. 


JudgrM/ni. 


The  affidavit  upon  which  this  motion  is  made  is  that  of 
the  Suppliant,  in  which  he  states  as  to  the  value  <'  that  the 
*<  matter  in  issue  in  the  said  appeal  amounts  to  the  sum 
"  of  ^6500  and  upwards  in  value."  This  is  met  by  the 
answering  affidavit  of  Mr.  JJjgar  the  Surveyor-General,  who 
states  that  the  Suppliant  selected  the  land  in  question, 
containing  289a.  3r.  dp.  more  than  a  year  ago;  and  that  he 
verily  believes  such  land  was  at  the  time  of  selection  of  the 
value  of  £1  per  acre  and  no  more.  He  also  says  he  is  in- 
formed and  believes  that  the  covenants  and  conditions 
proposed  to  be  inserted  in  the  lease  are  not  of  the  value  of 
£600.  Now  there  are  two  alternatives  in  the  Order  in  Coun- 
cil with  reference  to  the  right  of  appeal.  Either  the  matter 
in  issue,  the  matter  involved  in  the  result  of  the  suit, 
must  itself  be  of  the  value  of  £500 ;  or  the  decree  must 
involve  directly  or  indirectly  a  claim  respecting  property 
of  the  value  of  £500.  T-he  Plaintiff's  affidavit  is  framed 
with  reference  to  the  first  clause  of  the  Order  in  Council 
authorising  the  appeal ;  that  is,  that  the  matter  in  issue  is 
worth  so  much.  Then  Mr.  lAgar's  affidavit  seeks  to  meet  that 
by  stating  that  the  insertion  or  non-insertion  of  the  coven- 
ants would  not  be  worth  so  much.  The  covenants  relate 
only  to  building  a  residence,  cultivating  one  acre  in  ten,  or 
fencing  in ;  and  the  probability  is  that  doing  the  acts  required 
by  the  lease,  would  not  amount  to  anything  approaching 
£500.  The  Suppliant  meets  that  by  saying  that  indirectly 
the  insertion  of  these  covenants  involves  the  entire  pro- 
perty, inasmuch  as  from  the  length  of  time  which  has 
elapsed  he  could  not  now  by  fulfilling  the  requirements 
of  cultivating  or  fencing,  comply  with  the  conditions  of 
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^^  ^  the  lease  which  is  ont^-dated ;  that,  consequently,  if  such 
covenants  are  inserted  requiring  these  things  to  be  done 
within  one  year  from  the  date  of  the  lease,  inasmuch  as 
that  time  has  already  expired,  the  lease  will  become  for- 

^^  feited  ipso  facto  the  moment  it  is  executed  ;  and  that  the 

appealable  amount  is  to  be  measured  by  the  full  value  of 
the  land,  and  not  by  the  expense  of  making  the  improve- 
ments. So  that  the  substantial  question  I  have  to  try  is 
whether  the  value  of  the  property  is  JS500.  Mr.  Ligar^  in 
his  affidavit,  does  not  state  the  present  value  of  the  pro- 
perty, but  only  that  at  the  time  of  selection  it  was  worth 
&1  an  acre,  and  no  more.  I  therefore  think  that  I  am  to 
infer  from  the  affidavits  that  the  value  of  the  property  is 
£500  and  upwards ;  and,  therefore,  so  &r  there  is  a  right 
of  appeal. 

It  was  urged  on  behalf  of  the  Suppliant  that  I  could 
not  enter  into  this  question  at  all ;  that  if  an  affidavit  was 
made  on  behalf  of  the  party  desiring  to  appeal,  that  the 
property  was  worth  £600,  that  precluded  all  further  ques- 
tion upon  the  subject ;  and  I  have  been  told  that  the  full 
Court  so  decided  in  BdUimore  v.  The  Qusm.  If  that  was 
expressly  decided,  I  should  of  course  follow  that  decision, 
but  I  have  been  referred  to  no  note  of  that  decision,  and  I 
cannot  learn  that  as  matter  of  fact  the  full  Court  did  so 
decide.  It  appears  to  me  that  where  an  Act,  or  Order  in 
Council,  says  the  right  to  appeal  depends  upon  the  fact  of 
whether  property  amounts  to  £600  or  not,  that  fact  is  to 
be  tried  and  controverted,  and  both  sides  are  to  be  heard 
upon  it.  I  have,  therefore,  entered  into  the  question,  and 
have  arrived  at  the  conclusion  that,  inasmuch  as  the 
value  of  the  property  is  more  than  £500,  the  Suppliant 
has  a  right  to  appeal. 

Then  as  to  the  terms  of  the  appeal.  This  is  one  of 
those  cases  in  which,  if  the  lease  is  to  be  proceeded  with, 
it  will  involve  the  binding  the  rights  of  the  party.    He 
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will  be  required  to  execute  the  lease ;  and  by  executing  the      ^  ^^• 

lease  preclude  the  very  question  that  forms  the  subject 

matter  of  appeal.     I  therefore  think  that  pending  the 

appeal  the  Suppliant  ought  not  to  be  compelled  to  execute 

the  lease.    So  fer  as  the  Order  of  the  full  Oourt  gives      •^•*'««*^- 

costs,  I  think  those  costs  ought  to  be  paid,  and  the  Orown 

enter  into  security  to  refund  if  the  decision  should  be 

reversed.    I  give  no  costs  of  this  motion. 

Mr.  WM  submitted  that  the  Crown  could  not  be  called 
upon  to  give  security  for  costs.  In  re  AUomey-Oeneral  of 
Victoria  («). 

Mb.  Justicb  Molbswobth. — That  case  does  not  apply 
to  this  Court  This  Court  is  bound  by  the  terms  of  the 
Order  in  Council,  which  requires  that  the  person  in  whose 
&Tor  the  judgment  is,  shall,  if  the  judgment  be  carried 
into  execution,  enter  into  security  for  the  due  performance 
of  the  Order  of  the  Privy  Council  on  the  appeal.  By 
consent,  I  will  order,  if  desired,  that  if  the  costs  are 
paid  into  Court  within  one  month  after  taxation  no  execu- 
tion shall  issue  for  theih ;  otherwise  execution  to  issue 
without  security  being  given. 

This  consent  having  been  given. 

Order  <u:cordingly. 


(*)  1  Law  Rep.  P.  C.  App.,  147. 
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October  16. 

If  upon  a  suit 
being  called 
on  for  hearing 
the  plaintiff 
is  not  pre- 
pared with  an 
affidavit  veri- 
fying the  bill 
as  against  a 
defendant 
who  has  not 
answered ;  the 
cause  will  be 
directed  to 
stand  over, 
and  the  plain- 
tiff ordered  to 
pay  the  costs 
of  the  day  to 
the  defen- 
dant who 
appears. 


STRATFORD  v.  GLASS. 


u. 


PON  this  cause  being  called  on  for  hearing,  the  Plain* 
tiffs  were  not  furnished  with  an  affidavit  verifying  the  bill 
as  against  a  Defendant  who  had  not  answered. 

Mr.  J.  W.  Stephen  for  the  Plaintiff,  applied  that  the  case 
might  proceed  upon  the  Plaintiff  undertaking  to  file  the 
necessary  affidavit ;  the  substantial  Defendant  being  before 
the  Court  and  the  affidavit  verifying  the  bill  against  a 
formal  Defendant  not  having  arrived  from  the  country ; 
and  mentioned  that  this  course  had  been  allowed  in 
several  cases. 

Mr.  Justice  Moleswobth. — Probably  that  is  the  reason 
why  a  laxity  of  practice  in  this  respect  seems  to  prevail.  If 
the  affidavit  is  not  ready  the  case  must  stand  over. 


Mr.  Lowes,  for  the  Defendant  who  appeared,  applied  for 
the  costs  of  the  day.   n 

Mr.  J.  W,  Stephen, — Costs  of  the  day  are  only  given  by 
way  of  a  condition,  and  as  matter  of  purchase  for  some 
favor.  The  Court  has  no  jurisdiction  to  order  payment 
of  the  costs  of  the  day.  . 


Mb.  Justice  Moleswobth. — ^When  a  subpoena  to  hear 
judgment  was  necessary,  if  the  case  was  set  down,  and  any 
of  the  Defendants  ^ere  not  served,  the  order  made  was 
that  the  case  should  stand  over ;  and  those  Defendants 
who  appeared,  and  whose  attendance  was  rendered  nuga- 
tory, were  allowed  their  costs  of  the  day.  This  case  has 
been  set  down  in  great  haste ;  and  as  the  Plaintiffs  are  not 
ready  to  go  on,  let  the  cause  stand  over,  the  Plaintiffs 
paying  the  Defendant  who  appears,  the  costs  of  the  day. 
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RALEIGH  V.  GLOYEB.  Sept.  7, 8. 

October  4. 

OUIT  for  specific  performance  of  a  covenant  by  the  -K-»  by  his 
Defendant  to  transfer  to  the  Flantiff  land  about  to  be  ^oyed  a.  to^ 

selected  bv  the  Defendant  under  the  "  Land  Act  1863."         ^^f^  ^"^ 

"^  under  toe 

"LandAet 

•     The  bill  alleged  that  one  Porter  was  entitled  to  a  certifi-  J^^'J^ed  him 

cate,  issued  under  sec.  23  of  the  '*  Land  Act  1863 ;"  that  with  the  ne- 

the  certificate  was  assigned  by  Port&r  to  McKeton  by  deed  S^a^Xfi^^ 

in  consideration  of  £64 ;   and  that  Plaintiff  purchased  <»*f  '^^^^ 

under  sec.  23, 
McKetofC9  right  of  selection  for  valuable  consideration,  which  R,  pro- 

ITiat  Plaintiff,  not  desiring  to  exercise  the  right  of  selec  ^®^^^q 

tion  personally,  by  his  agent,  Miller,  employed  the  Defen-  but  for  which 

dant  to  attend  at  the  Land  Office  to  select  on  his  behalf;  ^vTn^Ton-^' 

that  Defendant  agreed  with  MiUer  so  to  attend,  and  select  Bideration. 

/3  sAlficted 

for  the  Plaintiff,  on  being  paid  his  expenses,  and  &%  per  tmder  this 

day  if  successful,  or  £1  per  day  if  unsuccessful.     That  to  certificate, 

•^  '  and  paid  the 

enable  Defendant  to  select,    McKeton,  at  the   Plaintiffs  first  year's 

request,  assigned  the  certificate  to  Defendant  by  deed,  for  [^nd  with^he 

the  nominal  consideration  of  £100,  but  that  no  considera-  money  given 

tion  was  really  given  by  Defendant  for  such  assignment,  lease  of  the 

That  on  being  furnished  with  the  assignment.  Defendant  }*"4  selected 

"  "  having  heen 

executed  a  deed,  dated  19th  June,  1865,  by  which  he  issued  to  (7., 

assigned  to  the  Plaintiff  all  his.  Defendant's,  right,  title,  hu'i^r^'^me^t 

and  interest  under  the  "  Land  Act  18653,"  and  the  certifi-  with  22.,  and 

cate  under  that  Act,  and  covenanted  to  attend  at  the  Land  execute  a 

Office  and  select  and  execute  and  do  all  further  assurances  transfer  to 

and  thmgs  which  might  be  necessary  to  vest  m  the  Plain-  lease,  but 

'  tiff.  aU  the  interest  of  the  Defendant  in  the  land  to  be  ^^^""^  ^, 

repay  with 

selected.  That  Defendant  attended  the  Land  Office  and  interest,  the 
was  successful  in  selecting,  and  paid  the  first  year's  rent  him  by^f"^ 
not  with  his  own  money,  but  with  money  given  him  for  Held,  that 
that  purpose  by  Plaintiff.     That  a  lease  was  issued  to  him.  lS*pXure*d 

the  certificate 
and  advanced  the  money  by  which  Q.  obtained  the  lease,  O,  was  a  trustee  of  the  lease 
for  R,  I  and  transfer  by  (7.  to  R,  decreed  with  costs. 
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That  he  was  offered  the  sum  which  he  had  agreed  to 
receive,  but  refused  to  receive  it,  and  repudiated  the 
agreement,  and  refused  to  execute  a  transfer  subsequently 
tendered  to  him  when  called  upon  to  perform  his  cove- 
nant. The  bill  prayed  that  it  might  be  declared  that 
the  Defendant  was  a  trustee  for  the  Plaintiff  of  the  land 
selected,  and  that  the  agreement  and  covenant  with  the 
Plaintiff  might  be  specifically  performed. 


The  answer  stated  that  the  deed  of  the  19th  June,  1865, 
mentioned  in  the  bill,  was  in  blank  when  executed  by  the 
Defendant ;  denied  the  agreement  as  alleged ;  admitted 
that  the  Defendant  had  given  no  consideration  for  the 
assignment  of  McKetotCa  certificate,  and  that  the  rent  waa 
not  paid  with  his  own  money,  but  alleged  that  the  money 
which  he  so  paid  was  lent  to  him  by  Miller,  and  that  he 
was  ready  to  repay  it  with  interest.  The  answer  then 
insisted  that  there  was  no  agreement  in  writing,  and  no 
declaration  of  trust  in  writing,  and  claimed  the  benefit  of 
the  Acts  consolidating  the  Statute  of  Frauds. 


It  appeared  in  evidence  that  the  Plaintiff's  name  was 
not  mentioned  to  the  Defendant  until  after  the  land  had 
been  selected.  That  the  agreement  with  the  Defendant 
was  originally  made  by  HattoHy  a  sub-agent  of  Miller^  who 
did  not  mention  Miller's  name.  That  Miller  met  the 
Defendant  at  the  railway  station  in  Melbourne,  paid  his  fare 
to  Sandhurst,  near  which  the  selection  was  to  take  place, 
gave  him  money  for  rent,  which  was  the  Plaintiffs  money, 
and  that  Miller,  as  the  Plaintiff's  agent,  had  procured 
McKetorCs  certificate  to  be  assigned  to  the  Defendant,  and 
had  placed  it  in  his  hands  before  he  went  up  to  select. 
Neither  Porter's  title  nor  the  assignment  from  Porter  to 
McKeton  was  proved,  but  the  papers  under  which  the 
selection  was  made  were  produced  from  the  Land  Office, 
from  which  it  appeared  that  the  Defendant  had  selected 
as  the  assignee  of  Porter's  certificate.     The  deed  of  the 
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19th  Jane,  1865,  of  the  covenant,  in  which  specific 
performance  was  'sought,  was  proved  to  have  heen  a 
printed  form  with  the  date,  parties,  parcels,  and  conside- 
ration in  hlank  when  executed.  No  evidence  was  given 
for  the  Defendant. 


1866. 


Ar^ment, 


Mr.  J.  TF,  Stephen  and  Mr.  A*BeckeU  for  the  Plaintiiff. — 
There  can  he  no  douht  about  the  facts,  the  only  question 
is  whether  there  is  sufficient  legal  proof  for  the  Court  to 
act  upon.  The  bill  presents  the  case  in  two  aspects,  as  a 
contract  under  the  parol  agreement,  and  the  deed  executed 
by  the  Defendant,  which,  however,  appears  to  have  been 
executed  by  him  in  blank ;  and  as  a  resulting  trust  arising 
from  the  Plaintiff  having  given  the  Defendant  the  certifi- 
cate under  which  he  selected,  and  the  money  with  which 
he  paid  the  rent  As  to  the  contract,  an  agreement  to 
select  land  need  not  be  in  writing.  Hatton  acted  as  the 
agent  of  Miller,  who  was  the  PlaintifiTs  agent,  and  the 
agreement  was  substantially  entered  into  with  the  Plain- 
tiff If  the  deed,  being  in  blank,  cannot  be  relied  upon 
as  a  contract,  it  is  at  least  a  sufficient  declaration  of  trust 
in  writing.  Parol  evidence  may  be  given  to  explain  a 
written  instrument,  and  to  apply  it  to  a  particular  state  of 
&et8.  Taylor  on  Evidence,  sec.  1007 ;  Macdonald  v.  Long- 
hoUam  (<).  The  evidence  fully  explains  the  nature  of  the 
agreement  evidenced  by  the  deed  in  blank.  The  result- 
ing trust  would  arise  from  the  use  of  the  PlaintifiTs  certi- 
ficate alone,  even  if  tbere  were  no  resulting  trust  in 
respect  of  the  payment  of  the  money.  Keech  v,  Sandford  (v). 
It  is  proved  that  the  Defendant  obtained  his  lease  through 
the  certificate  and  money  of  the  Plaintiff;  and  the  Plain- 
tiS  may  rest  his  case  on  that  without  resorting  to  the 
contract. 


Mr.  Holrayd  and  Mr.  Webb  for  the  Defendant.— The  bill 
does  not  allege  a  case  of  resulting  trust  otherwise  than  as 
(0    29L.J..Q.B.,266.  (v)   1  W,  &  T.,  L.  C,  86. 
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arising  out  of  the  contract.  The  true  contract  has  not 
been  stated  in  the  bill,  nor  has  any  contract  in  writing,  or 
part  performance  of  an  unwritten  contract,  been  proved. 
There  was  never  any  mutuality  between  the  Plaintiff  and 
Defendant,  who  are  not  proved  to  have  heard  of  one 
another  until  after  the  selection  was  made;  and  if  the 
Defendant  had  been  unsuccessful  as  a  selector,  he  would 
have  had  no  means  of  enforcing  the  agreement  against  the 
Plaintiff,  and  recovering  his  £1  a  day,  according  to  the 
terms  of  the  alleged  agreement.  The  alleged  deed  is  a 
nullity,  being  executed  in  blank.  HibbUwhits  v,  McMorine{w), 
Enthoven  v.  Hoyle  (x).  No  other  instrument  was  signed  by 
the  Defendant.  It  is  said  that  the  Defendant  is  a  trustee 
for  the  Plaintiff,  but  such  a  trust  must,  by  the  Statute  of 
Frauds,  be  evidenced  in  writing;  whereas,  in  this  case,  the 
only  writing  touching  upon  the  subject  of  a  trust  is  in  the 
declaration  made  by  the  Defendant  at  the  time  of  selec- 
tion, and  put  in  evidence  by  the  Plaintiff,  in  which  the 
Defendant  averred  that  he  selected  on  his  own  behalf  and 
for  his  own  use  and  benefit,  and  not  as  agent  for  any  other 
person.  There  is  no  evidence  of  the  purchase  by  the 
Plaintiff  of  McKeUm^a  right  of  selection,  as  alleged  in  the 
bill,  and  if  there  is  any  resulting  trust  by  which  the 
Defendant  is  a  trustee  for  anybody,  it  is  for  McKeUm^  and 
not  for  the  Plaintiff.  Even  if  the  pleadings  permitted  the 
Plaintiff  to  rely  upon  a  resulting  trust,  none  could  be 
raised.  There  can  be  no  resulting  trust  which  is  contrary 
to  the  policy  of  an  Act  of  Parliament-^^^'^t^  <^  TrusU,  4th 
ed.,  p.  128 — and  the  case  distinctly  discloses  an  attempt 
against  the  policy  of  the  Land  Act.  [Mr.  J.  W,  Stephen. — 
The  defence  of  illegality  is  not  raised  by  the  answer.]  The 
Court  will  notice  the  illegality,  although  not  pleaded,  if  it 
appear  upon  the  surface  of  the  case.  It  cannot  shut  its 
eyes  to  the  nature  of  a  contract  clearly  immoral  or  illegal, 
which  will  not  be  enforced,  although  the  Defendant  may 
not  raise  that  defence  to  it.  The  Plaintiff  has  not  proved 
(to)  5M.&W.,462.  (x)    16Jnr.,27S. 
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his  title  to  the  certificate  under  which  the  selection  was 
made»  nor  the  agreement  alleged  in  the  hill ;  and  there  is 
no  sufficient  evidence  of  any  parol  trust,  which  in  all  cases 
must  he  very  clearly  proved.  Donohoe  v,  Conrdliy  (y),  Groves 
V.  Groves  (z).  The  Plaintiff  and  Defendant  are  in  pari 
ddicto,  and  the  Court  will  not  under  such  circumstances 
assist  the  Plaintiff.     BroonCs  Maxitns,  p.  690. 


1866. 


Argnment, 


Mr.  J,  W,  Stephen  in  reply. — There  is  no  illegality  in  the 
employment  of  an  agent  to  select  Kettle  v.  The  Queen  (a). 
It  is  unnecessary  to  prove  the  Plaintiff's  title  to  the  certifi- 
cate. We  prove  that  his  agent  on  his  hehalf  gave  it  to  the 
Defendant,  and  may  rest  our  case  on  that.  Dyer  v.  Dyer  (h), 
Vale  V,  Hamilton  {c\ 

Cur.  adv.  vuU, 


Mb.  Justice  Moleswobth: — 

The  hill  in  this  case  states  that  John  A.  Porter  was 
entitled,  under  the  Land  Acts  of  1863  and  1865,  to  select 
820  acres  of  land  ;  that  he  assigned  that  right  of  selection 
to  McKeUm ;  that  the  Plaintiff  purchased  McKeton's  right 
of  selection,  and,  not  desiring  to  select  himself,  agreed 
with  the  Defendant  to  select  for  him,  and  furnished  him 
with  the  necessary  assignment  and  certificate  and  money 
for  the  purpose ;  and  that  the  Defendant  having  selected, 
refused  to  assign  to  the  Plaintiff  the  land  selected. 


October  4. 
Judgment. 


In  point  of  evidence  the  Plaintiff  has  not  proved  the 
title  either  of  Porter  or  of  McKeton,  or  the  assignment  from 
McKeton  to  the  Plaintiff.  So  far  as  the  agreement  is  con- 
cerned, it  appears  that  a  man  named  Hatton  communi- 
cated with  the  Defendant,  and  asked  him  to  undertake  to 


(y)   2  Jo.  &  Lat,  688. 
(«)    8T.&J.,163. 
(a)  Ante  p.  6a 


(6)    1  W.  &  T.,  L.  C,  165. 
(o)    2  Ph.,  266. 
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become  the  selector  at  the  rate  of  remuneration  specified 
in  the  bill,  and  that  the  Defendant  agreed  to  do  so.  He 
was  then  introduced  to  MiUer,  who  had  put  HaUon  in  motion, 
and  went  down  with  him  to  select  Miller  appears  to  have 
been  the  agent  of  the  Plaintiff,  but  the  Defendant  knew 
nothing  about  the  Plaintiff.  Miller  placed  in  the  Defen- 
dant's hands  the  certificate,  and  the  money  necessary  to 
pay  the  rent  in  advance,  and  sent  him  in  to  select  He 
made  his  selection,  obtained  the  receipt  from  the  land 
office,  and  then  repudiated  the  transaction  altogether, 
kept  the  receipt,  and  has  endeavoured  since  to  keep  the 
land,  expressing  his  readiness  to  repay  the  £40  which,  he 
says,  was  given  to  him  as  a  loan,  and  not  as  a  trustee. 


I  think  the  Plaintiff  has  made  out  his  case  thus  far, 
and  only  thus  far ;  that  he  obtained  the  certificate,  and 
through  his  agent.  Miller,  handed  that  certificate  to  the 
Defendant  with  £40,  which  was  applied  in  obtaining  the 
lease  in  question.  I  have  had  considerable  doubts  whether 
I  ought  on  a  case  which  is  proved  to  this  extent  only, 
the  rest  of  the  case  not  being  proved,  to  grant  the  relief 
sought.  The  document  executed  by  the  Defendant  is  a 
blank  printed  form  of  covenant  without  a  seal,  and  without 
the  name  of  any  person  with  whom  he  covenanted ;  so 
that  that  document  I  take  to  be  simply  a  nullity.  Then 
the  agreement  which  is  proved  between  the  Defendant 
and  Miller,  is  not  set  out  in  such  a  way  as  that  I  could 
execute  it  as  an  agreement.  It  is  not  described  as  an 
agreement  entered  into  with  Miller  on  behalf  of  a  person 
unknown,  but  as  an  agreement  with  the  Plaintiff,  and  as 
such  it  is  not  proved. 


I  think,  then,  the  question's  narrowed  to  this,  whether 
the  fact  that  the  Plaintiff  had  secured  the  certificate  upon 
which  the  lease  issued,  and  had  furnished  the  Defendant 
with  the  certificate  and  the  money  for  the  rent,  is  suffi- 
cient to   sustain   the  relief  sought.      After  considerable 
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doubty  I  have  come  to  the  conelusion  that  it  is,  upon  the 
ordinary  principle  that  if  a  person  effects  a  purchase  with 
the  money  of  another,  he  is  a  trustee  for  that  other,  and 
that,  notwithstanding  the  Statute  of  Frauds;  because  under 
that  statute  no  declaration  of  trust  is  necessary  where  the 
trust  is  by  implication  of  law.  I  therefore  think  the 
Plaintiff  is  entitled  to  the  relief  which  he  seeks  as  against 
the  Defendant,  and  with  costs. 


1866. 


Judgment 


The  Defendant  has  not  by  the  pleadings  set  up  any 
question  as  to  the  legality  of  the  tiansaction,  or  its  being 
contrary  to  public  policy,  or  the  policy  of  the  Land  Acts. 
It  has  been  argued  on  his  behalf  that,  inasmuch  as  the 
Plaintiff  has  not  strictly  proved  his  entire  case,  there 
should  be  a  corresponding  laxity  allowed  to  the  Defendant 
now  to  enter  into  the  question  of  legality.  I  do  not 
concur  in  that  argument.  Enough  has  been  proved, 
I  think,  to  entitle  the  Plaintiff  to  relief;  and  I  am  prepared 
to  grant  relief  on  that  ground.  I  give  the  costs  against 
the  Defendant,  but  he  is  entitled  to  set  off  against  them 
his  travelling  expenses,  and  the  £2  a  day  remuneration 
agreed  to  be  paid  him. 


"  DedaTe  that  inannach  aa  Fluntiff  procared  the  certificate  and 
'  advanced  the  money  bj  which  the  Defendant  obtained  the  leaae  in 
'  bill  mentioned,  the  Defendant  is  a  trnstee  of  the  same  lease  for  the 
'  Plaintiff.  Order  the  Defendant  to  execute  a  proper  transfer  of  the 
'  said  lease,  and  do  all  acts  which  may  be  necessary  to  constitute  the 
'  Plaintiff  proprietor  thereof  under  the  transfer  of  land  statute.  In 
'  case  the  parties  differ,  refer  it  to  the  Master  to  settle  such  proper 
'  transfer.  Order  the  Defendant  to  pay  the  Pluntiff's  costs  of  suit 
'  to  the  present  time,  but  declare  the  Defendant  entitled  to  set  off 
'  against  the  said  costs,  his  travelling  and  other  expenses,  and  £2  a 

*  day  whilst  employed  in  selecting  the  lands  comprised  in  the  said 

*  lease.    Refer  it  to  the  Master  to  tax  coats  and  settle  amount  of  the 
'<  above  set-off." 


Decree. 
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Tlie  Act  No. 
230  does  not 
of  itself  con- 
vert real  into 
personal 
estate,  but 
requires  an 
application 
for  adminis- 
tration to  be 
made  wbich, 
when  granted, 
has  a  retro- 
spective 
effect  to  the 
death  of  the 
intestate. 
Until  then  the 
property  con- 
tinues real 
estate,  with 
all  the  inci- 
dents of  real 
estate. 

SemhU — 
That  if  a 
woman  was 
married  before 
1st  January, 
1837,  there  is 
nothing  in  the 
Act  No.  230 
to  deprive  her 
of  her  right  to 
dower;  but 
that  if  nutrried 
after  that  time 
then  that  Act 
does  deprive 
her  of  dower, 
as  soon  as  a 
rule  under  it 
is  obtained. 


ENGLISH  t^.  ENGLISH. 

JEdWARD  ENGLISH  died  on  the  10th  Mawh,  18M, 
intestate,  and  seised  or  possessed  of  real  and  personal 
estate  in  Victoria ;  the  latter  heing  insufficient  for  payment 
of  his  debts,  funeral  and  testamentary  expenses.  The 
intestate  left  a  widow  and  a  son  (Matthew)  and  daughter 
{Mary\  both  infants  him  surviving.  The  widow  obtained 
administration  of  the  personal  estate,  but  no  administra- 
tion was  taken  out  as  to  the  real  estate  of  the  intestate. 
This  suit  was  instituted  on  behalf  of  the  infant  children 
of  the  intestate,  as  Plaintiffs,  against  the  widow,  as  admin* 
istratrix,  for  the  administration  of  the  estate,  with  a  view 
to  the  sale  or  mortgage  of  a  competent  part  of  the  real 
estate  to  .pay  the  debts  of  the  intestate  remaining  unpaid 
after  the  personal  estate  had  been  exhausted. 

The  bill,  inter  alia,  alleged  that  the  Defendant  and 
Plaintiffs,  as  the  widow  and  next  of  kin  of  the  intestate, 
were  entitled  to  the  residue  of  the  personal  property,  if 
any,  after  payment  of  debts,  in  the  proportion  of  one-third 
to  the  Defendant  and  two-thirds  to  the  Plaintiffs ;  that  the 
Plaintiff  Matthew,  as  heir-at-law  of  the  intestate,  was  entitled 
to  his  real  estate ;  and  that  the  Defendant  claimed  to  be 
entitled  to  dower  out  of  such  real  estate ;  and  prayed  that 
if  the  personal  estate  was  not  sufficient  for  the  payment  of 
the  intestate's  debts,  then  the  real  estate  might  be  mort- 
gaged or  sold,  and  the  proceeds  applied  in  the  payment  of 
such  debts,  and  that  the  real  estate,  or  the  balance  of  such 
proceeds,  might  be  secured  for  the  benefit  of  the  Plaintiff 
Matthew.  The  bill  also  stated  that  the  intestate  during  his 
life  carried  on  the  business  of  an  hotelkeeper  on  his  own 
freehold  premises,  and  that  the  Defendant  was  anxious, 
for  the  purpose  of  procuring  a  livelihood  for  herself  and 
the  Plaintiffs,  to  carry  on  such  business,  and  prayed  that 
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the  Defendant  might  be  allowed  to  occupy  such  premises 
for  the  purpose  of  carrying  on  such  business,  at  such  rent, 
or  otherwise,  as  might  seem  proper. 

The  Defendant,  bj  her  answer,  admitted  that  she  claimed 
to  be  entitled  to  dower  out  of  the  real  estate  of  the  intes- 
tate; and,  as  to  the  claim  of  the  Plaintiff  Matthew,  sub- 
mitted to  the  judgment  of  the  Court  whether,  having 
regard  to  the  Act  No.  280,  the  Plaintiff  Matthew  was,  as 
heir-at  law,  entitled  to  the  intestate's  real  estate ;  and  fur- 
ther submitted  that,  subject  to  her  right  to  dower  in  such 
real  estate,  the  same  was  distributable  in  like  manner  as 
the  personal  estate  of  the  intestate,  and  that  she,  the 
Defendant,  was  entitled  to  a  rule  to  administer  the  same 
imder  the  said  Act. 


1866. 


StaUmmU^ 


The  cause  now  came  on  to  be  heard  on  bill  and  answer. 


Mr.  Bwmy  for  the  Plaintiffs. — The  Act  No.  230  does 
not  of  itself  depriye  the  heir  of  his  property,  and  until 
the  order  for  administration  is  made,  he  continues  entitled 
to  the  real  estate.  No  rule  to  administer  the  real  estate 
can  be  granted  in  this  suit,  or  in  this  jurisdiction ;  and 
until  such  a  rule  be  obtained,  the  property  remains,  and 
may  be  dealt  with  by  the  decree  in  this  suit,  as  if  the  Act 
had  not  passed. 

Mr.  WM  for  the  Defendant. — The  practical  effect  of  the 
Act  is  to  work  a  conversion  of  the  real  estate;  for  a  rule 
to  administer  it  may  be  obtained  at  any  time,  and  when 
obtained,  will  have  a  retrospective  effect,  and  relate  back  to 
the  date  of  the  death.  The  Court  will  not,  therefore, 
make  a  decree  based  upon  the  rights  of  the  Plaintiff 
Matthew,  as  heir-at-law,  which  rights  may  be  divested  at  any 
time ;  but  will  require  administration  of  the  real  estate  to 
be  taken  out,  and  the  administrator  to  be  before  the  Court. 
This  will  avoid  the  necessity  for  a  sale  by  the  Court,  as  the 
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administrator  will  then  be  able  to  realise  a  competent  part 
of  the  real  estate  to  pay  the  debts.  The  new  Act  does  not, 
however,  deprive  the  widow  of  her  dower,  as  that  is  a  legal 
right  which  cannot  be  taken  away  except  by  express  enact- 
ment, and  the  administrator  of  the  real  estate,  when  raised, 
will  take  subject  to  the  widow's  right  to  dower. 


Mr.  Bunny,  in  reply. 

Mb.  Justice  Moleswobth  — My  impression  is  that  if  a 
woman  was  married  before  1st  January,  1887,  there  is 
nothing  in  this  Act  to  deprive  her  of  her  right  to  dower ; 
but  that  if  married  after  that,  then  this  Act  does  deprive  her 
of  dower,  as  soon  as  the  rule  under  it  is  obtained.  The  Act 
does  not  of  itself  convert  real  into  personal  estate,  but  re- 
quires an  application  for  administration  to  be  made  which, 
when  granted,  is  to  have  a  retrospective  effect  to  the  death 
of  the  intestate.  I  think  until  that  application  is  made  the 
property  continues  real  estate,  with  all  the  incidents  of  real 
estate.  The  property  is  substantially  converted  by  the 
Act,  but  a  mere  formality  has  to  be  gone  through  to  pro- 
duce that  effect  technically;  and,  of  course,  in  dealing 
with  the  property,  although  I  cannot  regard  it  as  converted, 
I  must  contemplate  the  great  probability  of  its  being  so 
very  soon.  As  to  the  practical  management  of  this  pro- 
perty, the  sooner  a  rule  to  administer  the  real  estate  is 
obtained,  either  by  the  widow  or  a  creditor,  the  better ;  for 
the  sooner  it  will  disembarass  the  estate.  I  will  consider 
the  exact  form  of  the  decree ;  but  at  present  I  must,  I 
think,  regard  it  as  real  estate,  and  direct  an  enquiry  of 
rents  and  profits  in  the  ordinary  form. 

Cur.  adv.  vuU. 


October  18.         His  HoMOB  read  the  minute  of  his  decree  as  follows : — 

Decree.  «  Refer  to  Master  to  take  an  account  of  the  personal  estate,  debts, 

"  itinera],  and  testamentary  expenses  of  Edward  JSngUsh  deceased,  and 
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**  of  his  real  estate,  and  the  charges  on  it;  also,  to  inquire  and  report  as 
"  to  a  proper  person  to  he  guardian,  and  a  proper  sum  for  the  mainte- 
"  nance  of  the  infant  Plaintiffs  respectively,  and  whether  it  will  he  for 
"  their  henefit  that  the  Defendant  should  he  allowed  to  rent  the  hotel 
"  in  which  the  deceased  carried  on  husiness.  In  these  inquiries,  the 
"  Master  to  have  regard  to  the  prohahility  that  the  real  estate  may  have 
"  to  he  administered  under  the  Acts  Nos.  230  and  301 ;  and  if  any  rule 
"  be  taken  out  so  to  administer,  the  Master  to  report  the  rights  of  all 
''parties  under  sneh  rule.  Further  directions  and  costs  reserved. 
"  Uherty  to  apply." 


1866. 


Decree, 


YANDELL  v.  HECTOR. 


Ui 


PON  this  suit  being  called  on  for  hearing,  there  was 
no  appearance  for  Hectof,  one  of  the  Defendants;  and 
the  Plaintiff  was  not  prepared  with  an  affidavit  of  service 
upon  him  of  notice  of  the  suit  having  been  set  down  for 
hearing. 

Mr.  Bunny  (with  him  Mr.  Lowes),  for  the  Defendant 
Isaacs,  objected  that'  the  hearing  could  not  proceed  in  the 
absence  of  Hector,  except  upon  proof  that  he  had  had  notice 
of  the  suit  having  been  set  down  for  hearing. 

Mr.  Hoiroyd,  for  the  Plaintiff,  contra. — This  is  not  an 
objection  which  a  co-Defendant  can  take. 

His  HoKOR  held  the  objection  valid,  and  ordered  the  case 
to  stand  over,  the  Plaintiff  paying  to  the  Defendant  Isaacs 
the  costs  of  the  day. 


December  12. 

Where  upon 
a  suit  being 
called  on 
for  hearing, 
the  plaintiff 
was  not  pre- 
pared with  an 
affidavit  of 
service  upon 
a  defendant, 
who  did  not 
appear,  of 
notice  of  the 
suit  having 
been  set  down 
for  hearing ; 
the  case 
was  ordered 
to  stand  over, 
the  plaintiff 
paying  the 
costs  of  the 
day  to  a 
defendant 
who  appeared. 
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1866. 

November  15, 

22,  29. 
December  20. 

X.  granted  to 
the  N,  Coy, 
an  excloflive 
license  to  mine 
nnder  freehold 
land  of  L.  for 
all  mines  and 
minerals 
nvhicli  might 
be  found 
thereunder, 
with  a  right 
to  sink  shafts 
on  paying 
compensation* 
This  license 
was  duly  re« 
g^tered. 
Subsequently 
to  such  regis- 
tration, L, 
sold  the  land 
in  question  to 
H.f  who  again 
sold  it  to  the 
S.  S,  Coy. 
The  latter 
company 
haying  com- 
menced 
mining  opera- 
tions on  the 
land, 

Beld  that 
the  N.  Coy., 
as  exclusive 
licensees,  had 
a  title  capable 
of  being  regis- 
tered, so  as  to 
obtain  priority 
against  all 
subsequent 
registration  by 
tion  granted  to 

Where  it  appeared  by  an  affidavit  of  a  defendant,  sought  to  be  enjoined,  that  he  had 
parted  with  all  his  interest  in  the  land,  the  subject-matter  of  the  suit»  before  the 
institution  of  the  suit,  which  assertion  was  not  denied  by  the  plaintifb,  motion  for 
injunction  dismissed. 


T  indenture  dated  the  10th  April,  1866,  the  Defendant 
George  John  Little  (thereinafter  designated  the  lessor)  granted 
and  demised  unto  the  Plaintiff  company  full,  free,  irrevoca- 
hle,  sole,  and  exclusive  license  and  authority  to  mine  in 
and  under  a  piece  of  land  at  Ballarat  for  all  mines  and 
minerals  of  whatever  kind  which  might  be  found  under 
the  said  land,  but  in  such  manner  as  not  to  interfere  with 
the  surface  of  the  said  demised  premises,  except  as  there- 
inafter mentioned,  with  liberty  for  the  said  company  to 
sink  shafts,  the  lessor  reserving  to  himself  the  exclusive 
right  to  the  enjoyment  of  the' surface  of  the  said  land 
thereby  demised,  or  to  such  part  thereof  as  should  not  be 
required  for  mining  purposes,  to  hold  the  said  license  and 
authority  to  mine  for  seven  years.  The  company  cove- 
nanted with  the  lessor  to  pay  him  compensation  at  the 
rate  of  £100  per  acre  should  they  require  to  sink  a  shaft 
or  shafts  on  the  land  demised,  and  the  lessor  covenanted 
with  the  company  for  quiet  enjoyment  during  the  term. 
On  the  30th  October,  1866,  the  Defendant  Harris  purchased 
the  land  in  question  from  Lulled  and  procured  a  convey- 
ance of  it  to  be  executed  to  him  on  the  22nd  October. 
On  the  25th  October,  the  Plaintiffs  for  the  first  time  took 
possession  of  the  ground,  and  commenced  sinking  a  shaft 
Upon  the  same  day,  the  Defendant  Harris  also  took 
possession  of  the  ground  and  commenced  sinking  another 
shaft;   and  thereupon  the  Plaintiffs  instituted  this  suit 


assignees  of  X. ;  that  the  case  was  one  based  upon  contract,  and  injonc- 
restrain  the  8,  N.  Coy,  from  carrying  on  their  works. 
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against  Harris  and  LUde^  praying  that  it  might  be 
declared  that  the  Plaintiffs  were  entitled  to  the  exclusive 
right  of  mining  on  the  land  in  question,  and  that  upon 
paying  at  the  rate  of  £100  an  acre  they  were  entitled  to 
sink  a  shaft  on  the  ground  for  the  purpose  of  mining ;  and 
also  praying  for  an  injunction  to  restrain  the  Defendants 
firom  sinking  any  shaft  thereon  for  mining  purposes,  and 
from  committing  any  breach  of  the  covenants  of  the 
indenture  of  the  10th  April,  1866,  or  disturbing  or  inter* 
fering  with  the  Plaintiffs  in  the  peaceable  possession  and 
enjoyment  of  their  rights  under  the  said  indenture. 


1866. 

NSWINGTOK 

COHPANY 

V, 

Habeis. 
StaUmmU. 


The  suit  now  came  before  the  Court  upon  a  motion  for 
an  injunction  against  the  Defendant  Harris  in  the  terms 
of  the  prayer  of  the  bill. 


The  bill,  after  stating  the  indenture  of  the  10th  of  April, 
1866,  and  the  conveyance  of  the  32nd  October,  1866, 
alleged  that  the  Plaintiffs  took  possession  of  the  land 
previous  to  the  sale  to  Harris  {d) ;  gave  notice  to  LiUU  that 
they  required  to  sink  a  shaft,  offering  to  pay  for  the  use  of 
the  surface  at  the  rate  of  £100  per  acre ;  and  commenced 
sinking  a  shaft  on  the  land.  That  subsequently,  on  the 
25th  October,  Harrii,  with  divers  persons  unknown, 
drove  away  the  Plaintiffs'  men  from  the  ground,  and 
commenced  sinking  a  shaft  for  mining  purposes.  The 
bill  charged  that  Harris  had  at  the  time  of  his  purchase 
notice  of  the  Plaintiffs'  rights ;  that  he  ought  to  be 
bound  to  carry  out  the  covenants  of  the  Defendant  LduU, 
in  the  indenture  of  the  10th  April,  1866  ;  and  that  the 
acts  of  Harris  were  a  breach  of  such  covenants.  The  Bill 
further  alleged  that  if  the  Defendants  were  not  restrained 
from  violating  the  covenants  and  conditions  of  the  said 


(<0  The  affidavit  in  rapport  of 
the  motion  stated  only  that  the 
Pbtinlaff  company  took  pOBiession 
of  the  land  in  qaettion  on  the 


25th  October,  1866,  previooBly  to 
the  Defendant  Harris  obtaining 
poeaesBion  of  the  same. 
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Newinotoit 
Company 

V, 
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Statement, 


indenture,  the  Plaintiffs  would  suffer  very  serious,  loss 
and  damage. 

The  evidence  upon  the  affidavits,  as  to  actual  notice 
to  Harris,  was  conflicting.  An  affidavit  by  Harris  was 
filed  in  opposition  to  the  motion,  which  stated,  inter  alia, 
that  prior  to  the  commencement  of  the  suit  he  had  sold 
and  conveyed  all  his  right  title  and  interest  in  the  land 
to  Martin  Bade,  Alex.  Robertson,  Robert  Dunlop  Thompson, 
and  Andrew  Lennox,  as  trustees  of  the  South  Newington 
Gold-mining  Company  Registered,  and  had  no  interest 
in  the  land  beyond  his  interest  as  a  shareholder  in  that 
Company. 


Argument  Mr.  Bunny,  Mr.  J.  W.  Stephen,  and  Mr.  Holroyd  for  the 
motion. — A  Court  of  Equity  will  interfere  at  the  instance 
of  a  covenantee  to  restrain  a  breach  of  covenant,  and  such 
covenant  will  be  enforced  in  equity  against  subsequent 
purchasers  with  notice.  Ttdk  r.  Moxhay  {e).  Patching  w. 
Dubbins  (/),  Coles  r.  Sims  (g).  Child  v.  Douglas  (h),  Rankin  v. 
Huskisson  (j),  Western  v.  M'Dermot  (A),  Duke  of  Bedford  v. 
Trustees  of  the  British  Museum  (I).  [Molesworth,  J. — If  the 
allegation  in  the  Defendant's  affidavit,  that  before  the  suit 
was  instituted  he  had  parted  with  all  his  interest,  be  true, 
I  think  I  ought  not  to  proceed  with  the  case.  I  can  only 
restrain  him  in  his  individual  capacity,  and  not  as  a  share- 
holder.] We  only  ask  for  an  injunction  against  him  indi- 
vidually. [Molesworthj  J. — I  will  not,  on  this  application, 
grant  an  injunction  to  affect  the  company,  and  I  do  not 
see  that  I  can  restrain  this  Defendant  from  carrying  on 
mining  operations.]  The  Court  has  jurisdiction  to  compel 
the  performance  of  any  contract  entered  into.  Here  there 
is  a  covenant  between  the  parties,  or  those  through  whom 


(e)  2  Ph.,  774. 

(/)  Kay,  1. 

(g)  /*.,56. 

(A)  Jd.,  660. 


(j)    4  Sim.,  13. 

(k)   35  L,  J.  Chy.,  190. 

(0    2  Myl.  &  K.,  552. 
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they  clfidra,  which  distinguishes  this  case  from  Millar  v. 
WUdish  (w),  -which  was  a  case  of  bare  trespass.  In  this  case 
the  property  in  the  gold  is  not  necessary  to  support  the 
jurisdiction,  which  is  given  by  the  contract.  Lumley  v. 
Wagner  (n).  The  indenture  of  10th  April,  1866,  is  in  fact 
a  lease,  and  not  a  license,  Bainhridge  on  Mines,  cap.  8, 
sec.  4,  p.  246,  and  was  registered  as  a  lease  on  the  4th 
May,  1866,  and  thei'efore  has  priority  over  the  conveyance 
to  the  Defendant  Harris  (o).  But  if  not  amounting  to  a 
lease,  it  is  an  exclusive  license  to  mine  which  amounts  in 
Equity  to  a  covenant  by  the  lessor  not  to  mine,  binding 
both  the  lessor  and  his  assigns,  and  Equity  will  protect  the 
exclusive  licensee  by  injunction.  Bainbridge  on  Mines^ 
pp.  254,  256.  It  is  averred  that  the  Plaintiffs  are  carrying 
on  mining  operations,  and  are  impeded  and  interrupted  by 
the  Defendant,  which  brings  the  case  within  the  principle 
of  Broadbent  v,  Marshall  (p). 


1866. 

Newington 
Company 

V. 

Habbis. 
ArgwnenU 


Mb.  Justice  Molesworth.— So  far  as  the  South  Newing- 
ton  Company  are  concerned,  I  shall,  in  determining  this 
motion,  be  expressing  an  opinion  involving  their  rights 
with  which  the  Defendant  Harris  has  nothing  to  do.  The 
injunction  which  I  might  be  disposed  to  grant  would  be 
practically  useless  as  an  injunction,  and  this  motion  is 
merely  asking  me,  in  the  absence  of  the  parties  most 
interested,  to  express  an  opinion  upon  a  very  important 
question.  1  should  be  glad  if  the  learned  counsel  for  the 
Plaintiffs  would  consider  whether  it  would  not  be  more 
convenient  to  let  this  matter  stand  over. 


Mr.  Atkins  and  Mr.  Webb  for  the  Defendant  Harris. — We 
are  entitled,  upon  the  affidavits,  to  have  this  motion  dis- 


(»)  2  Wy.  &  W.  Eq.,  37. 

(•)    1  De  G.  M.  A  O.,  619. 

(o)  Neither  the  biU  nor  the 
tiBdayits  in  support  of  the  motion 
itated  the  fact  of  the  registration 
of  the  indentnre    of  the    10th 


April,  1866,  hut  it  was  so  alleged 
by  counsel  for  the  Plaintiff,  who 
offered  to  have  the  fact  verified 
by  affidavit  if  necessary. 
{p)  2  Wy.  k  W.  Eq.,  120. 
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1866.  missed  with  costs.  There  is  no  allegation  in  the  bill,  or  in 
Nbwin&tof  the  affidavits,  of  any  intention  on  the  part  of  the  Defendant 
Harris  to  continue  sinking  the  shaft,  or  farther  to  interfere 
with  the  Plaintiffs'  shaft,  and  he  swears  that  he  has  parted 
with  the  land,  and  has  no  interest  in  the  subject  matter  of 
the  suit.  The  indenture  of  10th  April  is  a  license,  and 
not  a  lease.  It  is  in  the  precise  form  of  a  license  given  as 
a  precedent  in  Bainbridge  on  Mines,  p.  606.  It  does  not 
give  possession  of  the  ground,  but  only  a  license  to  mine, 
with  such  use  of  the  surface  as  may  be  necessary  for  the 
purpose  of  mining.  This  does  not  amount  to  a  lease  of 
the  land — Bainbridge  on  Mines,  pp.  346-7  ;  and  being  only  a 
license,  is  incapable  of  registration  within  the  provisioDS 
of  the  Registry  Acts.  Harris  is  a  purchaser  for  value 
without  notice  of  the  Plaintiffs'  claims.  If  any  notice  had 
been  given  to  him,  the  rights  of  the  Plaintiffs  would  have 
been  excepted  in  the  conveyance  to  him,  which  is  not  the 
case ;  and  upon  the  balance  of  testimony  upon  the  affida- 
vits, it  is  clear  he  had  no  actual  notice.  Jones  v.  Smith  (q). 
The  only  covenant  in  the  license  is  for  quiet  enjoymenti 
and  the  object  of  that  covenant  is  to  protect  against  a 
defective  title — 2  Piatt  on  Leases,  288,  and  not  to  protect 
against  acts  of  trespass  such  as  alleged  in  this  case,  the 
remedy  for  which,  if  any,  is  at  law.  There  is  no  allegation 
in  the  bill  or  affidavits,  of  irreparable  injury,  which  is 
necessary  to  support  the  jurisdiction  in  a  case  of  this 
nature ;  but  only  that  "  the  Plaintiffs  will  suffer  very  serious 
loss  and  damage."  This  shews  that  the  Plaintiffs'  case 
sounds  only  in  damages,  and  their  relief,  if  any,  is  at  law. 


Mr.  Bunny,  in  reply,  cited  MUUngton  v.  Fox{r),  and  Sharp 
V.  Taylor  («). 

Cur.  adv.  vulL 


(q)    1  Hare,  48. 


(r)    8MyL&Cr.J 
(#)    2  Ph.,  801. 


CASES  IN  EQUITY. 

His  HoNOB — on  the  ground  that  it  appeared  from  the 
affidavit  of  the  Defendant  Harris  that  he  had  parted  with 
all  his  interest  in  the  land  in  question  before  the  institu- 
tion of  the  suit,  which  assertion  was  not  denied  by  any 
affidavit  filed  on  behalf  of  the  Plaintiffs — dismissed  the 
motion.  Plaintiffs  to  abide  their  own  costs.  Defendant's 
costs  to  be  costs  in  the  cause. 
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The  bill  was  subsequently  amended  by  adding  Bads^ 
Bobertion,  ThcmpBon,  Lennox,  and  the  South  Newington 
Qold  Mining  Company  Registered,  as  Defendants;  stating 
the  conveyance  by  Harris  to  the  first  four  last-named 
Defendants,  as  trustees  for  the  last-mentioned  company, 
and  alleging  that  they  and  the  company  at  the  time  of  the 
purchase  from  Harris  had  notice  of  the  Plaintiff's  claim. 
The  amended  bill  also  averred  that  the  indenture  of  the 
10th  April,  1866,  "  was  duly  registered  on  the  4th  day  of 
May,  1866." 


The  PlaintifSs  now  moved  for  an  injunction  against  the    November  29. 
added  Defendants  only,  in  terms  of  the  previous  motion 
against  the  Defendant  Harris. 

Mr.  Bunny,  Mr.  J.  W.  Stephen,  and  Mr.  Holroyd  for  the 
Plaintiffs,  in  support  of  the  motion. 

Mr.   Webb,   for    the    Defendants,    now  sought    to    be 
restrained,  contra. 


The  arguments  of  counsel  were  substantially  the  same 
as  on  the  former  motion. 

Cur,  adv.  vuH. 
w.w.jca'b.  vol.  III. EQ.  P 
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Judgmmd, 


Mr.  Justice  Molesworth  : — 

In  this  case  a  person  of  the  name  of  Liide  appears  to 
have  been  the  private  owner  of  the  property  the  subject 
matter  of  the  suit,  in  April  last,  when  he  granted  the 
exclusive  right  of  mining  to  the  Plaintiffs.  It  was  a  right 
to  mine,  but  not  a  right  to  the  soil  or  anything  else — 
merely  an  exclusive  right  to  mine,  reserving  the  surface  to 
himself.  The  Plaintiffs  also  secured  the  right  to  sink 
shafts  on  paying  compensation  for  the  injury  done  to  the 
surface.  This  was  an  interest  in  the  land  which,  according 
to  the  language  of  the  "  Registration  Act,"  gave  a  title  to 
be  registered,  so  as  to  obtain  priority  against  all  subse- 
quent registration  by  assignees  of  Little.  The  affidavits 
allege  that  the  deed  was  duly  registered,  and  the  fact  not 
being  controverted,  I  deal  with  it  as  registered. 


There  is  a  great  deal  of  contradictory  evidence  as  to 
whether  Harris  and  the  subsequent  purchasers,  had  notice 
of  this  lease,  but  to  discuss  that  question  is  unnecessary 
if  the  Plaintiffs  had  priority  of  registration.  In  the  month 
of  October  LitiU  sold  the  land  in  question  to  Harris;  and, 
on  the  25th  of  that  month,  both  Plaintiffs'  and  Defendants' 
companies  proceeded  to  sink  shafts  upon  the  land.  These 
shafts  appear  to  be  so  near  as  to  interfere  one  with  the 
other.  The  case,  therefore,  appears  to  be  one  between 
exclusive  licensees,  and  the  assignees  of  the  surface  and 
reversion.  I  have  been  pressed  with  the  authority  of 
Millar  v.  WUdish,  as  against  granting  an  injunction  to 
protect  the  gold.  That,  however,  was  a  case  of  owner 
against  a  mere  trespasser.  The  present  case  resembles 
Broadbeni  v,  Marshall.  There  the  question  was  as  to  the 
rights  of  two  parties  who  were  simultaneously  minings 
and  mining  so  as  to  interfere  with  one  another.  On  the 
whole,  I  think  I  ought  to  deal  with  this  case  as  based 
upon  contract — the  case  of  a  licensee's  contract  against  the 
owner  of  the  reversion,  and  the  owner  of  that  reversion,  in 
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defiance  of  the  contract  by  which  the  licensee  had  exclu- 
sive right  to  mine,  proceeding  to  mine  also.  I  think  that 
it  is  in  that  aspect,  with  reference  to  previous  contract,  as 
good  a  case  for  the  interference  of  the  Court  in  the  shape 
of  an  injunction  as  an  ordinary  case  of  a  landlord  restrain- 
ing his  tenant  from  committing  waste.  The  Plaintiffs 
are  parties  carrying  on  other  extensive  works  near  this 
gi'ound,  and  the  stopping  of  these  particular  works  will 
not  cause  them  much  inconvenience.  I  am,  therefore, 
prepared  to  grant  the  prayer  of  the  bill  only  so  far  as  to 
prevent  the  Defendants  from  carrying  on  their  works, 
but  will  not  order  them  to  allow  the  Plaintiffs  to  con- 
tinne  theirs.  The  effect  of  this  decision,  therefore,  will 
be  that  both  parties  may  be  stopped. 

Injunction  granted  as  to  the  Defendants 
mining.    Costs  to  be  costs  in  the  cause. 


1866. 
Newiwoton 

COMPAKT 
V. 

HisBia. 
Judgment. 


Ma 


THE  STAR  FREEHOLD  COMPANY  REGISTERED 
V.  THE  INKERMANN  AND  DURHAM  JUNCTION 
GOLD-MINING  COMPANY  REGISTERED. 

Dec.  6,  20. 

lALCOLM  MORRISON,  being  seised  in  fee  of  allot-  The  sTcog, 

monts  4  and  9,  of  section  2,  in  the  parish  of  Ballarat,  on  ^^T®  *^®   , 

assignees  of  a 
the  13th  of  April,  1866,  received  the  following  letter  from  mining  lease, 

Messrs.  Muldleton  and  Robson  :—  containing  a 

covenant  by 
the  lessor  that 
he  or  his 
assigns  would  not  daring  the  term  mine  for  gold  on  any  part  of  the  demised  premises, 
either  by  sinking  thereupon  or  driving  thereinto  from  any  contij^nous  land.  The 
assigns  of  the  lessor  were  also  the  owners  of  land  acfjoining  the  demised  premises,  and 
by  means  of  drives  from  such  adjoining  land  undermined  the  demised  premises  and 
removed  gold  therefrom. 

Held,  that  the  undermining  being  in  no  respect  attributable  to  the  claim  the 
asiigns  of  the  lessor  had  to  the  surface  of  the  demised  premises,  it  was  a  case  simply 
of  leasees,  who  had  legal  rights,  being  encroached  upon  by  adjoining  owners  from  their 
own  gronnd,  and  was  not  distinguishable  from  Millar  v.  Wildish ;  and  motion  for 
injimction  refused. 

P  2 
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A.TsrD  Durham 
Company. 

StatemmU. 


"  Ballarat,  ISth  April,  1866. 
"  Malcolm  Morrison,  Esq.,  National  Bank  of  Anstralaaia,  Ballant. 
"  Sir, — We  the  undersigned  do  hereby  oflfer  to  lease  for  mining  pnr- 
'  poses  all  those  two  allotments  of  land,  situate  between  Eyre  and  Sturt 
'  streets,  known  as  allotments  Nos.  4  and  9,  of  section  2.  in  the  paridi 
'  of  Ballarat,  containing  15  acres  or  thereabouts,  for  the  weekly  rental 
'  of  two  pounds  (£2),  payable  quarterly  in  advance.  A  lease  of  the 
'  said  allotments  to  us  or  our  assigns — being  a  mining  company — to  be 
'  executed  for  one  year,  renewable  from  year  to  year  for  a  period  not 
'  exceeding  ten  years,  containing  the  usual  clauses  and  eovenants,  but 
'  without  right  on  our  part  to  enter  upon  or  break  the  surface  of  the 
'  said  allotments. 

"  We  are,  Sir,  yours  respectiiilly, 

"Jonathan  Middletox. 
"Matthew  Robsoit. 
"  Witness— Hbnbt  Ctjthbebt." 


To  this  letter  Morrison  replied  as  follows  :- 


"  National  Bank  of  Australasia, 

"  BalUrat,  14th  April,  1866. 
"  Messrs.  Jonathan  Middleton  and  Matthew  Bobwn,  Ballarat. 
"  Gentlemen, — I  hereby  agree  to  the  terms  offered  in  your  letter  of 
"  this  date  for  leasing  my  land  for  mining  purposes,  and  will  sign  1 
**  when  prepared- 

"  I  am,  gentlemen,  yours  obediently, 

"Mai..  Mobbibon.' 


It  was  admitted  in  this  suit,  that  the  letter  referred  to 
in  the  last-mentioned  letter  as  "  of  this  date,"  was  the 
letter  of  the  13th  April  before  set  out.  These  letters  were 
never  registered. 

In  the  mohth  of  August,  1866,  negotiations  took  place 
between  Morrison  and  the  Defendant  company  for  the 
purchase  by  the  latter  of  the  allotments  in  question,  and 
eventually  the  following  agreement  was  entered  into  : — 


"  BaUarat,  Slst  August,  1866. 
"  I  have  this  day  sold  to  Mr.  Jamet  Baker,  as  manager  of  the  Inker- 
"  man  and  Durham  Company,  all  that  piece  of  land  situate  in  the 
"  parish  of  Ballarat,  county  of  GrenviUe,  and  colony  of  Victoria,  con- 
"  taining  7  acres  2  roods  and  4  perches,  being  allotment  9  of  section  2, 
"  in  the  parish  of  Ballarat,  for  the  sum  of  (£1,000)  one  thousand  pounds, 
"  payable  as  follows : — Fifty  pounds  cash  deposit,  two  hundred  pounds 
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"  oo  eompletion  of  title  within  one  month,  the  bolAnce  in  three  eqnal 
"  payments  of  £250  (two  hundred  and  fifty  pounds)  each,  hearing  10  per 
"  cent,  interest.  All  expenses  in  connection  with  title  to  be  paid  hy 
**  porchasers,  and  the  deeds  to  be  lodged  in  escrow. 

"Mal.  Mobbisok. 
"  Received  cheque  for  £50  in  terms  of  above  agreement. 

"  Mat..  Mobbisok. 
*' WitneBB-^JoHV  CJbowthib." 

This  agreement  was  registered  on  the  drd  of  September. 
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On  the  S4ih  September,  Middleton  and  Robsony  for  valu- 
able consideration,  assigned  their  interest  under  the  agree- 
ment of  the  13th  and  14th  of  April  to  the  Western  Freehold 
Company  Registered.  On  the  26th  October,  Morrison 
executed  a  lease  for  ten  years  from  the  Idth  April,  1866, 
to  the  Western  Freehold  Company  Begistered  of  allotment 
9,  with  full  and  free  liberty  so  far  as  the  lessor  could  grant 
the  same,  to  work  all  mines,  minerals,  strata,  and  other 
formations,  veins,  and  ores  containing  gold,  and  all  other 
substances  from  which  gold  might  be  obtained,  in  and 
under  the  demised  premises,  saving,  excepting  and  reserv- 
ing unto  the  lessor,  his  heirs  and  assigns,  the  whole  of  the 
surface  of  the  said  land ;  and  this  lease  contained  a  cove- 
nant by  the  lessor  that  he,  his  heirs  or  assigns,  would  not 
during  the  term  mine  for  gold  on  any  part  of  the  demised 
premises,  either  by  sinking  thereupon  or  driving  there- 
into from  any  contiguous  land. 

By  an  indenture  of  assignment,  dated  the  13th  Novem- 
ber, 1866,  endorsed  upon  the  last-mentioned  lease,  the 
Western  Freehold  Company  Begistered  assigned  to  the 
Plaintiffs  all  the  demised  premises,  and  all  the  rights  and 
privileges  comprised  in  the  lease.  It  did  not  appear 
whether  this  lease  and  assignment,  or  either  of  them,  had 
been  registered. 


The  Plaintiffs,  finding  that  the  Defendants  were  under- 
mining, and  removing  gold  from,  allotment  9  by  means  of 
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1866.  drives  from  adjoining  land  in  their  occupation,  instituted 

Stab  this  suit  for  an  injunction  and  account.     The  hill,  after 

^(^^^^  alleging  the  facts  ahove  stated,  suhmitted  that  the  letters 

V,  of  the  13th  and  14th  April  constituted  a  valid  agreement 

T^vv  oik  w  1  WW 

AND  Durham  ^^^  *  lease ;  charged  that  the  agreement  of  the  31st  August 
CoMPAUT.  ^as  entered  into  by  or  on  behalf  of  the  Defendants  with 
StaiefMnU  ^^11  notice  of  the  prior  agreement  of  the  13th  and  14th 
April ;  and  prayed  for  an  injunction  to  restrain  the  Defen- 
dants from  encroaching,  sinking,  digging,  or  driving  in  or 
under  allotment  9  :  for  an  order  for  inspection  of  the 
Defendants'  mine;  and  for  an  account  and  payment  to  the 
Plaintiflfs  of  the  value  of  all  gold  obtained  by  the  Defen- 
dants from  under  the  land  in  question. 


The  suit  now  came  before  the  Court  upon  a  motion  by 
the  Plaintiffs  for  an  injunction  and  inspection  order.  The 
affidavits  as  to  actual  notice  to  the  Defendants  of  the 
agreement  of  the  13th  and  14th  April,  were  very  conflict- 
ing ;  and  the  Defendants,  by  their  affidavits,  alleged  that 
the  Western  Freehold  Company  had  actual  notice  of  the 
agreement  of  the  31st  August  prior  to  the  assignment  to 
them  of  the  d4th  September. 

Arsfumeni.  Mr.  J.  W,  Stephen  and  Mr.  Holroyd  for  the  motion. — In 
this  case  it  is  not  necessary  to  prove  notice  to  the  Defen- 
dants of  the  agreement  of  the  13th  and  14th  April,  as  that 
has  now  been  perfected  by  an  actual  lease,  which  has  priority 
over  the  agreement  under  which  the  Defendants  claim. 
The  Defendants  cannot  derive  any  advantage  from  the 
priority  of  registration  of  their  agreement  of  the  31st 
August,  for  by  the  affidavits  it  appears  that  they  had  notice 
of  our  prior  agreement  of  April,  before  such  registration* 
and  having  registered  with  notice,  th&y  cannot  thereby 
defeat  our  unregistered  agreement.  Henty  v.  Hodgson  (t\ 
[Molegwortk,  J. — In  that  case  a  long  interval  elapsed  between 


(t)    1  Wy.  k  W.  Eq.,  250. 
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the  date  of  the  instrument  and  its  registration.  Here  the 
registration  was  part  of  the  transaction  in  the  ordinary 
coarse  of  business,  and  I  do  not  think  Henty  v.  Hodgson 
would  apply.]  It  is  not  necessary  to  prove  notice  before 
the  agreement  is  signed.  It  is  sufficient  if  the  purchaser 
has  notice  before  all  the  purchase  money  is  paid ;  and  in 
this  case,  the  Defendants  have  not  yet  paid  all  the  purchase 
money.  [Molesworth,  J. — Do  the  cases  go  further  than  that 
if  there  is  notice  before  payment  of  all  the  purchase 
money,  the  party  of  whose  claim  notice  is  given  is  to  be 
indemnified  out  of  the  purchase  money?]  Yes,  the  con- 
tract is  annulled.  Sugden  V,  j-  P.,  752.  Here  both  Plain- 
tiffs and  Defendants  claim  under  the  same  person  {Morrison)^ 
and  there  is  sufficient  privity  between  them  to  enable  the 
Plaintiffs  to  sustain  this  suit.  The  lease  from  Morrison 
now  vested  in  the  Plaintiffs  contains  a  covenant  that  the 
lessor  or  his  assigns  will  not  mine  in  this  land  during  the 
term;  and  the  Defendants,  as  assigns  of  Morrison,  are 
bound  by  that  covenant. 
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Mr.  Bitnny  and  Mr.  WM,  for  the  Defendants,  contra. — 
The  Defendants  were  in  possession  of  the  ground  the 
subject  matter  of  this  suit,  under  their  registered  equitable 
title  of  the  8 1st  August,  before  the  assignment  by  Middle- 
ton  and  Robson  to  the  West  Newington  Company,  whose 
assignees  the  Plaintiffs  are.  If  the  Defendants  were  liable 
to  any  person  they  were  so  liable  to  MiddUton  and  Robson ; 
and  admitting,  for  the  sake  of  argument,  that  Middleton 
and  Robson  may  have  had  a  right  to  file  a  bill  against 
the  present  Defendants,  that  right  was  not  one  properly 
assignable  so  as  to  give  either  the  Western  Freehold 
Company  or  the  Plaintiffs  a  right  to  institute  this  suit. 
Prosser  v.  Edmonds  (r),  Sto^-y's  Eq.  Juris.,  sec.  1040  g. 
The  assignment  to  the  Plaintiffs  of  the  lease  to  the 
Western  Freehold  Company  was  only  on  the  12th  No- 


(«)   1  Y.  &  C,  Ex.,  481. 
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vember,  and  this  bill  was  filed  on  the  16th  November, 
and  the  suit  thus  savours  of  the  objection  of  champerty. 
The  alleged  contract  of  Idth  and  14th  April  is  not  one 
which  would  run  with  the  land  so  as  to  entitle  the  pre- 
sent Plaintiffs  to  sue.  There  is  no  allegation  in  the 
bill,  nor  any  evidence  in  the  affidavits,  that  the  Plaintiffs 
are  carrying  on  any  mining  operations  themselves,  so 
as  to  bring  the  case  within  the  principle  of  Braadbmt 
V.  Marshall  (w).  It  therefore  falls  altogether  within  the 
principle  of  Millar  v.  Wildish  {x\  and  the  Plaintiffs'  remedy, 
if  at  all,  is  at  law.  The  necessity  for  an  order  for  inspection 
to  ascertain  the  encroachment  will  not  give  them  a  right  to 
come  into  equity,  as  they  may  obtain  such  an  order  at  law. 
BmneU  v.  Oriffiihs  (y).  It  is  alleged  upon  the  Defendants' 
affidavits,  and  not  denied,  that  the  Western  Freehold 
Company  had  notice  of  the  Defendants'  interest  in  the 
land  prior  to  the  assignment  to  them  of  the  34th  September. 
But  even  if  this  were  not  so,  the  agreement  of  the  dlst 
August,  giving  the  Defendants  an  equitable  interest  and  a 
right  to  call  for  a  conveyance,  was  registered  prior  to  the 
execution  of  the  lease  to  the  Western  Freehold  Company, 
and  therefore  necessarily  prior  to  its  registration — if  it  was, 
in  fact,  registered ;  and  in  Wharton  v.  OrevUls  (z),  it  was 
held  that  an  equitable  instrument  is  equally  capable  with 
a  legal  instrument  of  registration  under  the  Registry  Acts, 
and  by  such  acquires  priority  over  a  subsequently  regis- 
tered legal  instrument. 


Mr.  J.  W.  Stephen,  in  reply,  cited  upon  the  sufficiency  of 
notice  to  a  purchaser  before  payment  of  the  whole  of  the 
eonsideration  money— JbnM  v.  Stanley  (a),  TourviUe  v. 
Nmeh  (b\  and  Wigg  v.  Wigg  (c). 

Cur,  ado,  nuU, 


(w)  2  Wy.  &  W.  Eq.,  115. 
(*)   Jft..  87. 

(y)  80  L.  J.,  Q.  B.,  98. 
(«)  TicL.  T.,76. 


(a)  2  Eq.  Cm.  Ab.,  685. 
(&)  8  P.  Wms.,  806. 
(o)  1  Atk.,  882. 
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Mb.  Justice  Moleswobth: —  ^^^' 

Stab 
In  this  case  the  PlaintiflFs  claim  as  assignees  of  a  lease  of     ^^^^^ 
land,  the  surface  of  which  was  reserved  to  the  lessor.    The  v. 

lease  was   originally  granted  to  the  Western   Freehold  ^j^  Dueham 
Company,  and  has  been  assigned  to  the  Star  Freehold      Compaky. 
Company,  and  their  position  is  that  of  persons  having  a   December  20. 
legal  interest  in  the  land  in  question.     The  Defendants      r-JIZ^ 
having  shafts  adjoining  are  undermining  the  ground,  but 
their  undermining  is  in  no  respect  attributable  to  the  claim 
they  have  to  the  surface.     So  that  I  have  to  deal  here  with 
the  case  of  a  legal  lessee  of  land,  who  complains  that 
persons  having  shafts  on  adjoining  lands  are  undermining 
the  leased  land  to  which  he  has  an  exclusive  right    There 
is  a  dispute  between  the  Plaintiffs  and  Defendants,  as  to 
which  has  the  best  equitable  rights  under  certain  contracts 
made  by  Morrison,  a  former  owner  of  the  land,  and  there 
may  be  more  or  less  color  of  right  as  between  the  parties. 
Bat  it  is  a  case  simply  of  lessees  who  have  legal  rights 
being  encroached  upon  by  adjoining  owners  from  within 
their  own  ground.     I  therefore  do  not  think  that  the  case 
is  to  be  distinguished  from  Millar  v.  WHdisky  and  refuse  to 
grant  the  injunction.     Costs  to  be  costs  in  the  cause. 

Motion  reused.     Costs  to  be  costs  in  the 
catue. 
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WILLIAMSON  t;.  CUNINGHAM. 

xJeMURRER  to  a  bill  by  Charles  WtUiamson  against 
Hastings  Cuningham  and  William  Macredie  (firm  of  Cumnglmm 
4r  Macredie),  Matthew  Henley  and  Robert  Joseph  AUsyne  {^rm  of 
Hervey  ^  Alleyne),  Charles  James  Royds  and  Edmund  Molyneux 
Royds  (firm  of  Royds  BrotJurs),  and  Henry  Steel  Shaw  (official 
assignee  of  Hervey),  to  establish  an  equitable  assignment 
for  valuable  consideration  of  the  proceeds,  to  the  extent  of 
£3,800,  of  certain  sheep  entrusted  by  Hervey  d  AUeyns  to 
Cuningham  d  Macredie  for  sale. 

The  case  made  by  the  bill  was  as  follows : — In  December, 
1864,  Hervey  j*  AUeyne,  then  partners  as  sheep  farmers  in 


1866. 

October  8,  15. 

December  14, 

15,  22. 

JT.  4"  A.,  part- 
ners, being  in- 
debted to  the 
Bank  of 
Victoria  in 
the  sum  of 
£3.800,  a  <}• 
M.,  their 
a^nts,  wrote 
to  the  mana- 
ger of  the 
bank  as 
follows : — 
"  Messrs.  JT.  ^* 
A,  have 
placed  in  onr 
hands  for  sale 
34,000 
wethers. 
When  sold 
they  ought  to 

realise  a  sum  that  will  leave  £8,000  to  £9,000  over  and  above  our  advances.  Messrs. 
'J7.  4*  A,  have  asked  us  to  hand  over  to  you  £3,800  out  of  the  proceeds  of  these  sheep, 
aft^r  paying  ourselves  our  advances  and  travelling  expenses,  and  we  are  prepared  to  do 
this  on  your  getting  from  these  gentlemen  an  order  upon  us  to  that  effect."  The  bank 
was  not  satisfied  with  this ;  and  at  the  request  of  jff.  Sf  A.,  C.  Sf  M.  wrote  to  W.  aa 
follows : — "  At  foot  you  have  a  copy  of  a  letter  we  wrote  to  Mr.  Matheson,  of  the  Bank 
of  Victoria,  on  1st  inst.  The  Bank  of  Victoria,  it  appears,  is  not  satisfied  with  that 
letter,  but  is  pressing  Mr.  S.  on  account  of  H.  Sf  A.^  to  give  them  your  acceptance 
instead.  In  event  of  your  agreeing  to  do  this,  we  hereby  undertake  to  hand  over  to 
you  £3,800  out  of  the  proceeds  of  those  sheep,  after  paying  ourselves  our  advances, 
with  commission  and  interest  and  travelling  expenses.  The  surplus  should  amount  to 
from  £8,000  to  £9,000."  W.  accepted  and  delivered  to  JT.  four  bills  of  exchange  for 
£1,000  each,  which  S,  discounted,  and  with  the  proceeds  paid  off  the  whole  of  the  debt 
due  by  S.  dj^  A.  to  the  bank.  No  notice  of  this  having  been  done,  was  given  to  C.  ^ 
M.,  either  by  IT.  or  by  JT.  df-  A. 

Upon  demurrer  to  a  bill  by  JF.  against  C.  Jf^  M.  to  establish  the  lett«r  to  7F1  aa  an 
equitable  assignment,  and  to  enforce  a  specific  lien  upon  the  proceeds  of  the  sheep. 

Meld,  per  Molesworth,  J.,  that  upon  the  grounds  (1)  That  the  condition  in  the  letter  to 
the  bank  requiring  an  order  from  H.  Sf  A.,  had  not  been  complied  with;  (2)  That  C,  4* 
M.  had  not  had  notice  of  the  acceptances  having  been  given ;  and,  (3)  That  the  accept- 
ances given  were  not  such  an  acceptance  as  was  requested  by  the  letter  to  W.,  and  were 
not  directly  used  in  the  manner  proposed  by  that  letter ;  the  demurrer  must  be  allowed. 

But,  on  appeal.  Held,  per  Stawell,  C.  J.,  Barry,  J.,  and  Williams,  J.,  (1)  That  the 
first  letter  formed  no  part  of  the  second ;  (2)  That  under  the  circumstances  of  the  case, 
no  notice  to  C.  djc  M.  was  required  to  complete  the  plaintiff's  security ;  and,  (3)  That 
the  bill  shewed  a  substantial  compliance  with  the  terms  of  the  letter  to  W. ;  J7.,  as  one 
of  the  principals,  having  authority  to  vary  the  details  of  the  arrangement;  and  appeal 
allowed,  and  demurrer  over-ruled.         

One  partner  can  bind  his  co-partner  by  a  mortgage  of  personal  property  of  the 
partnership,  to  secure  a  partnership  debt. 
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Siatement, 


Queensland,  authorised  Cuningham  4r  Macredis,  then  part-         1®^- 
ners  as  stock  and  station  agents  in  Melbourne,  to  sell  for    Williambok 
and  on  behalf,  and  as  the  agents  of  Hervey  4r  AUeyne,  36,276    rj^jji^^g^j^ 
sheep,  the  property  of  Hervey  ^  Alleyne,  then  on  their  way 
into  Victoria   from   Queensland.      Cuningham  ^  Macredie 
thereafter  advanced  largely  to  Hervey   ^  AUeyne  on   the 
security  of  these  sheep,  and  on  the  12th  May,  1866,  the 
date  of  the  letter  hereinafter  mentioned,  £10,000,  or  there- 
abouts, was  due  by  Hervey  ^  Alleyne  to  Cuningham  d  Macredie, 
About  the  same  time  the  Bank  of  Victoria  pressed  Hervey 
j*  AUeyne  for  payment  of  a  debt  of  £3,800,  and  with  the  view 
of  satisfying  the  bank,  Cuningham  j-  Macredie,  at  the  request 
oi  Hervey  j-  AUeyne,  wrote  to  the  bank  manager  the  follow- 
ing letter: — ' 


"  Melbourne,  let  May,  1865. 
"  John  Matheson,  Esq.,  Bank  of  Victoria. 
"  Dear  Sir, — Messrs.  Hervey  4*  Alleyne  have  placed  in  our  hands  for 
"  sale  34,000  wethers.  These  are  now  on  their  way  from  Queensland. 
"  When  sold  they  ought  to  realise  a  sum  that  will  leave  £8,000  to 
"  £9,000  over  and  above  our  advances.  Messrs.  Hervey  ^  Alleyne  have 
"  ssked  us  to  hand  over  to  you  £3,800  out  of  the  proceeds  of  these 
**  sheep,  after  paying  ourselves  our  advances  and  travelling  expenses, 
"  and  we  are  prepared  to  do  this  on  your  getting  from  these  gentlemen 
"  an  order  "upon  us  to  that  effect. 

"  Yours  truly, 

"CUNINOHAK  k  MaCBEDIB.'* 

The  bank  was  not  satisfied  with  this  ;  and  at  the  request 
of  Hervey  d  Alleyne,  a  letter  was  written  by  Cuningham  S 
Macredie  to  the  PlaintiflF,  as  follows : — 


"  The  Australasian  Wool  Stores,  Collins-street  West, 

"  Melbourne,  12th  May,  1865. 

"  Charles  WiUiamson,  Esq.,  of  De  Cameron. 

"  Dear  Sir, — At  foot  you  have  a  copy  of  a  letter  we  wrote  to  Mr. 

•*  Matheeon,  of  the  Bank  of  Victoria,  on  1st  mst.   The  Bank  of  Victoria* 

"  it  appears,  is  not  satisfied  with  that  letter,  but  is  pressing  Mr.  Hervey, 

"on  account  of  Hervey  4*  Alleyne,  to  give  them  your  acceptance 


"  In  event  of  your  agreeing  to  do  this,  we  hereby  undertake  to  hand 
"  over  to  you  three  thousand  eight  hundred  pounds  (£3,800)  out  of  the 
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1866.  «  proceeds  of  those  sheep,  after  paying  oorselyes  our  adranoes,  wtth 

_  "  commissioB  and  interest  and  trayelllng  expenses.    The  surplus  should 

"^J^BOir  «  amonnt  to  from  £8,000  to  £9,000. 
CuNiNOHAM.  "  We  are,  dear  Sir,  yours  faithfully, 

8t  TtfmMi  *'  ^^^^^^^^  *  MaCBKDIE." 

At  the  foot  of  this  letter  was  a  copy  of  the  letter  of  1st 
May  above  set  out.  This  letter  was  given  to  Hervey,  and 
by  him  taken  to  the  Plaintiff,  who,  as  alleged  in  the 
bill,  "  at  the  request  of  Hervey,  made  on  behalf  of  him- 
«  self  and  his  co-partner  Alleyne,  and  in  reliance  upon 
"  the  promise  and  undertaking  of  Cuningham  4r  MacredU, 
**  contained  in  their  letter  of  12th  May,  accepted  and 
*'  delivered  to  Hervey  four  bills  of  exchange  for  £1,000 
"  each,  drawn  on  him  by  Hervey,  for  the  purpose  of  the 
"  same,  or  the  proceeds  thereof,  being  applied  in  pay- 
**  ment  and  satisfaction  of  the  debt  to  the  bank ;  and 
"  such  bills  were  shortly  afterwards  discounted  by 
**  Hervey,  and  the  proceeds  thereof  applied  in  payment 
"  of  the  debt  to  the  bank,  which  was  thereby  wholly  paid ; 
"  and  the  bills  have  since  been  duly  retired  and  paid  by 
"  the  Plaintiff."  In  August,  1866,  Cuningham  d  Macredie 
sold  26,875  of  the  sheep  for  a  sum  of  £16,051  10«.  Bd.,  the 
whole  of  which  was  received  by  them.  On  20th  Septem- 
ber, 1866,  the  Defendants,  C.  J.  Eoyds  and  E.  M,  Royds, 
sued  Alleyne,  then  out  of  the  jurisdiction,  for  JB5,991  3<.  6d,, 
the  price  of  the  sheep  in  Queensland,  and  by  writ  of  foreign 
attachment,  dated  10th  October,  1865,  they  attached  in  the 
hands  of  Cuningham  j*  Macredie,  subject  to  their  advances 
and  charges,  the  remainder  (8,500)  of  the  sheep  unsold. 
This  order  was  made  without  notice  to,  or  the  knowledge 
or  consent  of  the  present  Plaintiff.  The  remainder  of  the 
sheep  were  sold  by  Cuningham  j-  Macredie  in  January,  1866, 
for  JB3,760,  payable  by  acceptance,  not  at  maturity  when 
the  bill  in  this  suit  was  filed.  In  April,  1866,  the  present 
Plaintiff  sued  Cuningham  ^  Macredie  at  law  for  the  recovery  of 
the  sum  of  £8,800  out  of  the  moneys  received  by  them  for  the 
sale  of  the  sheep  ;  but  as  they  had  not  then  been  reimbursed 
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by  receipts  in  cash,  the  Plaintiflf  consented  to  be  nonsuited ;       ,Jf^^ 
and  the  bill  now  submitted  that  he  had  no  remedy  at  law    Williahsoh 
against  Cuningkam  d  Macredie.     The   bill  charged  that    q^^^j^^ham. 

Ctiningkam  d  Macredie  had  now  received  in  cash  out  of  the  

proceeds  of  the  sheep  more  than  sufficient  to  reimburse 
them  all  advances  made  by  them  to  Hervey  d  AUeyne  prior 
to  the  13th  May,  1865,  with  all  commission,  and  interest, 
and  travelling  expenses  properly  chargeable  by  them  as 
against  the  Plainti£f,  under  the  terms  of  their  letter  of  the 
ISth  May,  1865,  as  would  appear  if  an  account  were  taken  ; 
and  under  the  circumstances,  the  Defendants  claim,  if  any, 
to  the  bill  of  exchange  for  dB3,760,  or  the  amount  repre- 
sented thereby,  was  subject  to  the  payment  to  the  Plaintiff 
of  the  said  sum  of  J6d,800.  The  bill  then  set  out  certain 
correspondence  between  the  solicitors  of  the  Plaintiff  and 
of  Messrs.  Cunmgham  4r  Macredie,  the  former  first  applying 
to  have  the  current  bill  for  £3,750  handed  over  to  thd 
Plaintiff,  and  offering  to  accept  it  in  payment  of  his  claim 
for  £3,800 ;  and  subsequently  requesting  that  this  bill  might 
be  deposited  in  a  bank  for  safe  custody,  both  of  which 
requests  were  refused  by  the  Defendants'  solicitors. 

The  bill  then  averred  that  the  Defendants  Guningham  4r 
Macredie  had  dissolved  partnership,  and  that  their  circum- 
stances were  such  that,  having  regard  to  the  Plaintiff's 
lien,  it  was  not  desirable  that  they,  or  either  of  them, 
should  retain  possession  of  the  bill  of  exchange,  or  receive 
its  proceeds,  and  that  it,  or  its  proceeds,  ought  to 
be  delivered  up  or  paid  into  Court,  to  abide  the  result 
of  this  suit.  The  bill  then  charged — "  That  under  the 
"  circumstances  hereinbefore  appearing,  the  said  letter  of 
"  the  12th  September,  1865,  so  as  aforesaid  communicated 
"  to  the  Plaintiff  by  the  said  Defendant  Hervey,  on  behalf 
'*  of  himself  and  his  partner  AUeyne,  and  acted  upon  by  the 
"  Plaintiff,  constituted  an  equitable  assignment  to  the 
"  Plaintiff  for  valuable  consideration  of  £3,800  of  the 
"  moneys  to  arise  from  the  sale  of  the  said  sheep  by  the 
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1866. 
Williamson 

V. 

CUNINGHAH. 

Statement. 


"  said  Defendants  Cuningham  d  Macredis,  after  payment  to 
"  them  of  their  advances  prior  to  the  12th  May,  1865, 
"  with  commission,  interest,  and  expenses ;  and  that,  sub- 
"  ject  to  such  payment,  the  Plaintiff  is  entitled  to  a  lien 
"  on  such  proceeds,  including  the  said  bill  for  £8,750,  for 
«*  the  said  sum  of  ^63,800."  The  bill  then  alleged  that  the 
Defendants  Cuningham  d  Macredie  claimed  as  against  the 
Plaintiff  the  right  to  charge  against  the  proceeds  of  the 
sheep  £8,500  paid  to  AUeyne,  or  undertaken  at  his  instance 
to  be  paid,  in  reference  to  the  sheep,  and  submitted  that 
such  payments,  or  undertakings,  if  made,  were  made  by 
Cuningham  4r  Macredie  in  their  own  wrong. 


The  prayer  of  the  bill  was  for  a  declaration  that  the 
letter  of  the  13th  May,  1865,  amounted  in  equity  to  an 
assignment  to  the  Plaintiff  for  valuable  consideration  of 
the  proceeds  of  the  sheep,  to  the  extent  of  £8,800,  after 
payment  out  of  such  proceeds  to  Cuningham  ^  Macredie  of 
their  advances  prior  to  12th  May,  1865,  with  commission 
and  interest ;  and  that,  subject  to  such  payment,  the  Plain- 
tiff was  entitled  to  a  specific  lien  to  that  extent ;  and  for 
subsidiary  relief. 

To  this  bill  the  Defendants  Cuningham  d  Macredie 
demurred  for  want  of  equity  generally ;  and  on  the  specific 
grounds  that  it  did  not  appear  from  the  bill  that  there  was 
any  equitable  assignment  to  the  Plaintiff  of  £8,800,  or 
any  other  part  of  the  proceeds  of  the  sheep,  or  at  least  any 
equitable  assignment  thereof,  to  which  AUeyne  was  a  party, 
and  that  the  Plaintiff  did  not  by  his  bill  offer  to  redeem 
the  Defendants  Cuningham  ^  Macredie, 


Argument.  Mr.  J.  W.  Stephen  and  Mr.  Holroyd  for  the  demurrer. — 
The  bill  does  not  offer  to  redeem  Cuningham  ^  Macredie,  so 
that  it  cannot  be  argued  for  the  Plaintiff  that  they  are 
made  parties  as  prior  mortgagees  of  Hervey  d  AUeyne;  and 
as  agents  of  Hervey  d  Alleyne^  they  are  not  liable  to  the 
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Plaintiflf.     In  writing  the  letters  of  the  Ist  and  12th  of      J;^^?;^ 
May,  Cuningkam  ^  Mcuredie  were  only  acting  as  agents  of   Williamson 
Etrvey  dAUeyne,  and  as  such  they  had  no  authority  to  give    Q^jfi^^HAM. 

an  equitahle  assignment  of  the  proceeds  of  the  sheep,  so  

as  to  bind  their  principals ;  and  the  bill  does  not  allege  ^ 
that  either  they  or  Hervey  had  authority  from  Alletjne  to 
execute  any  such  assignment.  The  letter  of  1st  May  was 
only  written  to  the  bank  by  way  of  information  as  to  the 
probable  surplus  proceeds,  and  expressly  contemplated  an 
ordef  from  Hervey  d  Alleyne  upon  Cuningkam  d  Macredie  to 
pay  the  bank.  This  letter  is  incorporated  by  reference 
in  the  subsequent  letter  to  the  Plaintiff,  and  this  condition 
requiring  an  order  from  Hervey  S  AUeyne  has  never  been 
complied  with.  The  equitable  assignment,  if  any,  was 
inchoate  and  never  complete.  Hervey  d  AUeyne  were  the 
only  parties  who  could  give  an  assignment,  and  there  is  no 
assignment  in  writing  signed  by  them  or  either  of  them. 
No  notice  was  ever  given  to  Cuningkam  ^  Macredie  of  the 
acceptance  by  the  Plaintiff  of  the  offer  contained  in  the 
letter  of  the  12th  May,  or  of  his  having  paid  the  bank ; 
and,  under  these  circumstances,  the  completion  of  the 
transaction  never  having  been  communicated  to  Cuning- 
ham  j*  Macredie,  the  assignment,  if  any,  was  not  per- 
fected, and  is  not  binding  against  the  official  assignee 
of  Hervey,  Ryall  v,  RowUa  (d),  Dearie  v.  Hall  (e),  Thompson 
V.  Speirs  (/). 

Mr.  Bunny  and  Mr.  Webb  in  support  of  the  bill. — The 
letter  of  the  12th  May  is  strictly  within  the  proper  defini- 
tion of  an  equitable  lien.  There  is  here  an  engagement  by 
Cwfiingkam  4r  Macredie  to  pay  out  of  the  particular  fund, 
which  is  necessary  to  constitute  an  equitable  assignment. 
Watson  V.  The  Duke  of  Wellington  (g).  There  is  also  every- 
thing necessary  to  constitute  a  valid  equitable  assignment. 


(rf)  2  W.  &  T.,  L.  C,  616.  (/)  13  Sim.,  469. 

(e)  3  Bom.,  1.  (g)   1  B.  &  M.,  602. 
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Raw  V.  Dcaofon  (h),  Scott  v,  Porcher  (j),  Malcotm  v.  ScoU  (fe), 
LeU  V.  Morris  (I),  Bum  v.  Carvcdho  (m),  Yeatss  v.  Cfroves  (n). 
One  ground  of  demurrer  is  that  the  Plainti£fs  do  not  offer 
to  redeem  Cuningham  d  MocrediB ;  but  it  appears  from  the 
statements  of  the  bill  that  all  the  sheep  mortgaged  have 
been  sold,  so  that  there  is  nothing  to  redeem.  The  Plain- 
tiff, even  if  his  remedy  be  at  law,  is  entitled  to  maintain 
this  suit  as  for  the  protection  of  property  pending  litiga- 
tion, the  current  bill  of  exchange  being  in  the  hands  of  the 
Defendants  Cunmgham  4r  Macredie,  and  the  bill  allQgiog 
that  they  are  "  in  embarrassed  circumstances,  if  not  abso- 
"  lutely  insolvent,  and  if  the  proceeds  of  the  bill  are 
'^  allowed  to  come  to  their  hands,  there  veill  be  considerable 
"  danger  of  the  Plaintiff  losing  the  whole  or  a  consider- 
"  able  portion  of  his  claim."  The  condition  mentioned 
in  the  letter  to  the  bank  of  obtaining  an  order  from  Hereby 
d  Allej/ns  is  not  repeated  in  the  letter  to  the  Plaintiff,  and 
is  not  incorporated  in  any  way  in  that  letter  AUeyne  is 
bound  by  all  the  acts  of  his  partner  Hervey,  he  dealing  alto- 
gether with  partnership  property,  and  applying,  as  he  did, 
the  money  obtained  from  the  Plaintiff  in  liquidation  of  a 
partnership  debt  to  the  bank.  As  between  Cuningham  4r 
Macredie,  the  agents  of  Hervey  d  AUeyne,  and  the  Plaintiff, 
no  notice  of  the  acceptance  of  the  lien  by  the  Plaintiff  was 
necessary,  notice  only  being  material  as  between  rival 
claimants.  The  holder  of  the  fund  cannot  protect  himself 
by  alleging  that  he  had  no  notice.  But  if  notice  be  in  the 
opinion  of  the  Court  necessary,  then  we  ask  leave  to  amend 
by  alleging  notice. 


Mr.  J,  W,  Stephen  in  reply. 


Cvr.  adv.  vtdi. 


(A)  lVe8.,33l. 
(/)  3  Mer.,  658. 
(k)   6  Hare,  670. 


(0    4  Sim,  607. 
(wi)  4  M.  &  Cr.,  690. 
(»)    1  Ves.,  Jr.,  280. 
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Mr.  Jdstioe  Moles  worth  : — 

This  case  comes  before  me  upon  a  demurrer  by  the 
Defendants  Cuningham  d  Macndie.  The  bill  states  that 
Qmmgham  S  Macredie  were  in  possession  of  some  sheep  as 
the  agents  of  Hervey  j*  AUeyne,  and  were  authorised  to  sell 
those  sheep ;  that  having  made  advances  upon  them  they 
bad  a  lien  upon  them  to  repay  themsehes  those  advances, 
and  their  commission  and  expenses  incurred  in  the  sale ; 
ihKiHervey  d  AUeyne  were  indebted  to  the  Bank  of  Victoria, 
who  were  pressing  them,  and  who  induced  Cvnmgham  4r 
Macredie  to  write  the  letter  of  the  Ist  May,  set  forth  in  the 
bill.  The  bank  not  being  satisfied  with  ibis  proposed 
secarity,  and  continuing  to  press  Hervey  ^  AUeyne,  they 
induced  Cuningham  4r  Macredie  to  write  the  letter  of  the 
12th  May,  1866,  set  forth  in  the  bill.  That  letter  was 
accompanied  by  a  copy  of  the  letter  of  the  1st  May,  and 
we  may  in  some  degree  resort  to  that  letter  of  the  1st  May 
to  draw  an  inference  as  to  the  arrangement  proposed  by 
the  letter  of  the  12th  May.  In  the  first  letter  there  is  a 
stipulation  towards  its  dose  "  on  your  getting  from  these 
gentlemen  an  order  upon  us  to  that  effect."  The  bill  does 
not  allege  that  that  was  ever  complied  with.  That  shews 
that  Cuningham  S  Macredie  did  not  consider  that  the  request 
upon  which  they  acted  in  sending  the  letter  was  altogether 
soffieient  for  their  purposes,  and  although  they  wrote  that 
letter  at  the  request  of  Hervey  alone,  acting  on  behalf  of 
himself  and  partner,  it  may  be  that  they  thought  that  they 
should  have  the  actual  writing  of  both  partners  as  evi- 
dence of  their  several  consents  before  they  embarked  in 
any  liability  upon  the  subject.  If  the  stipulation  was 
contained  in  the  first  letter,  there  is  no  reason  to  say 
that  it  was  abandoned  in  the  second  referring  to  the  first. 
The  motives  for  the  stipulation  in  the  first  would  con- 
tinue as  to  the  second  arrangement.  Then  when  we 
come  to  the  second  letter  its  language  is — "  In  event 
of  your   agreeing   to    do  this,,  we  hereby   undertake   to 

W.  W.  *  a'b.  vol.  III. EQ.  Q 


1866. 

WlIiLlAMBON 
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CniriNOHAM. 
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1866.         hand  over  to  you  JB3,80O."     It  is  not  in  the   event  of 
W1LLIAM8OK   your  doing  this,   but  in  the  event  of  your  agreeing  to 


CUNiyOHAH. 

Judgment, 


do  this ;  and  this  looks  as  if  the  letter  was  only  intended 
as  the  basis  of  something  further  to  be  done,  and  was  not 
all  the  material  requisite  for  completing  the  arrange- 
ment. In  this  case  neither  the  agreement  was  com- 
municated to  the  Defendants,  nor  the  fact  of  the  thing 
itself  being  done,  if  it  ever  was  done.  I  think  that  before 
the  Defendants  were  bound  by  this  second  letter  they 
should  have  had,  at  all  events,  notice  of  the  thing  being 
done.  There  might  be  cases  in  which,  as  I  thought  during 
the  argument,  the  transaction  might  shew  such  a  clear 
expectation  of  the  results  flowing  from  the  writing  of  the 
letter,  that  notice  of  that  fact  would  be  unnecessary.  But 
upon  careful  consideration  I  do  not  think  that  inference  is 
to  be  drawn. 


Passing  to  what  is  alleged  to  have  been  done  in  pur- 
suance of  the  arrangement,  the  transaction  was  not  worked 
out  by  the  Plaintiff  giving  an  acceptance  for  the  £3,800  to 
the  bank,  but  he  gave  four  acceptances  of  £1,000  each  to 
the  draft  of  H&rvey  alone.  The  Plaintiff  did  not  see  the 
bills  applied  in  paying  the  bank,  but  he  gave  them  to 
Hervey,  and  thereby  placed  them  in  such  a  position  that 
Hervey  might  have  done  what  he  pleased  with  them,  and 
might  have  appropriated  them  to  private  purposes  of  his 
own.  They  were  not  paid  as  in  satisfaction  of  the  debt, 
but  were  discounted,  so  that  it  is  quite  consistent  with  the 
bill  that  Hervey  might  have  got  hold  of  the  cash  represent- 
ing those  bills,  and  might  have  had  it  in  his  power  to  do 
what  he  pleased  with  it  otherwise  than  pay  the  bank. 
Then  it  is  stated  that  the  ultimate  application  was  accord- 
ing to  the  arrangement  in  satisfaction  of  the  bank.  As  to 
all  this,  this  way  of  doing  the  business  made  it  something 
different  as  to  the  facility  of  proving  the  facts  afterwards, 
which  might  place  the  present  Defendants  under  a  disad- 
vantage as  between  them  and  AUeyns,  as  to  what  was  being 
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done.      The  Plaintiflf  admits  himself  to  have  no  legal  v^?^^ 

remedy  against  the  Defendants,  and  he  does  not  definitely  WiLUAMaoir 

state  what  his  equitahle  remedy  is.  Cuningham. 


When  I  come  to  look  at  the  facts  subsequently  stated  in 
the  bill,  I  find  much  that  leads  me  to  suppose  that  these 
difficulties  are  not  mere  matters  of  form,  but  that  they 
iuTolve  considerable  matter  of  substantial  justice  as  between 
the  parties.  The  Defendants  appear  to  have  been  pro- 
ceeded against  as  garnishees  in  an  action  brought  against 
AUsyne,  and  they  appear  to  have  omitted  to  set  up  their 
liability  under  this  letter  in  question  as  a  defence.  Perhaps 
having  omitted  to  do  so  is  to  be  attributed  to  their  being 
entirely  ignorant  of  what  the  Plaintiff  did  in  reference  to 
the  bills  in  question.  Then  there  is  a  pretence  set  up  as 
by  the  Defendants  that  they  made  advances  to  Alleyne  after 
the  letter  of  the  12th  May,  and  that  they  claim  credit  for 
those  advances,  which,  the  bill  submits,  they  ought  not  to 
have.  Their  having  made  such  subsequent  advances  to 
AUeyne  may  be  attributable  to  a  simple  ignorance  on  the 
part  of  the  Defendants  that  the  bills  had  been  accepted 
upon  the  faith  of  their  letter.  I  do  not  say,  with  reference 
to  these  latter  observations,  that  they  are  properly  a  ground 
for  allowing  the  demurrer,  but  they  certainly  do  fortify  the 
suspicion  that  the  objections  to  which  I  have  referred  are 
not  mere  mauers  xA  funn,  but  that  thoy  involve  matters  of 
substantial  rights  and  equities  between  the  parties. 

Independently  of  these  objections,  there  is  no  direct 
assertion  in  the  bill  that  Eervey,  either  for  himself,  or  for 
himself  and  partner,  made  an  equitable  assignment  of  the 
surplus  produce  of  the  sheep.  It  is  alleged  that  he  got  the 
letters  and  handed  them  over;  and,  perhaps,  it  may  be 
inferred  from  those  letters  that  he  intended  to  make  an 
equitable  assignment  of  the  sheep ;  but  that  conclusion  is 
nowhere  alleged  in  the  bill.  It  is  quite  consistent  with 
everything  that  is  alleged  that  the  relation  of  the  parties 
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Willi  AMSOir 

CUKINaHAM. 

Judgment, 


might  be  such  that  the  present  Defendants,  Cunmgham  4r 
Macredis,  and  Hervey  d  Alleyns  had  a  perfect  right  to 
dispose  of  the  produce  of  the  sheep,  leaving  the  present 
Plaintiff  only  to  his  remedy  upon  the  guarantee  as  against 
Cuningham  ^  Modsredie,  The  entire  transaction  may  amount 
to  this — laying  out  of  the  question  the  difficulties  as  to 
there  being  no  writing  lodged,  and  as  to  the  bills  not  being 
exactly  in  conformity  with  the  arrangement  proposed — ^that 
the  whole  security  upon  which  the  Plaintiff  relied  was  the 
personal  liability  of  Cunmgham^  Macredie,  they  having,  as 
between  them  and  Hervey  4"  AUeyne,  a  right  to  indemnify 
themselves  as  against  the  sheep ;  but  that  there  was  no 
direct  right  in  the  Plaintiff  against  the  sheep. 


On  the  whole,  then,  deciding  upon  the  grounds  that  the 
condition  in  the  letter  of  the  1st  May,  requiring  an  order 
from  Hervey  d  AUeyne,  was  not  complied  with ;  that  there 
is  no  allegation  of  Cumnghani  4r  Macredie  having  had  notice 
of  the  acceptance  having  been  given ;  and,  further,  that 
the  acceptances  given  were  not  such  an  acceptance  as  was 
requested  by  the  letter  of  the  13th  May,  and  were  not 
directly  used  in  the  manner  proposed  by  that  letter,  but 
only  indirectly  used,  being  discounted  for  Hervey.  1  allow 
the  general  demurrer  for  want  of  equity,  and  give  the 
Plaintiff  liberty  to  amend  during  the  next  fortnight. 

Demurrer  allowed.  IJhertywUhm  fourteen 
days  to  amend  as  PlainUff  may  be 
adviaed. 


Dee.  14, 16. 

Statement  on 
Appeal, 


From  this  judgment  the  Plaintiff  now  appealed  to  the 
full  Court  upon  the  following  grounds  : — 

''  1.  That  the  Plaintiff  is  advised  that  the  said  demurrer 
ought  to  have  been  disallowed  and  overruled  as  regards 
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all  the  said  caases  of  demurrer  assigned  by  the  said      y]^^l» 
Defendants.  Willuxbos 

V. 

CnimrGHAV. 
**  2.  That  the  allegations  of  the  said  bill  shew  a  good  and         

TBlid  equitable  lien  in  the  Plaintiff  upon  the  proceeds  of       Appeal, 

the  sheep  in  the  bill  mentioned,  subject  to  the  payment  to 

the  Defendants,  Hastings  Cuningham  and  William  Macredie^ 

of  their  advances  prior  to  the  Idth  day  of  May,  1865,  with 

commission,  interest,  and  travelling  expenses. 

"  8.  That  the  allegations  of  the  said  bill  shew  a  suffi- 
cient case  to  entitle  the  Plaintiff  to  the  discovery  by  the 
said  bill  sought  against  the  said  Defendants  Hastings 
Chmmgkam  and  WUUam  Macredis. 

"4.  That  it  appeared  by  the  allegations  of  the  said 
bill,  and  was  therefore  admitted  for  the  purpose  of  the 
demurrer,  that  the  Defendants,  Hastings  Cuningham  and 
William  MaerediBf  were  in  embarrassed  circumstances,  and 
that  if  the  proceeds  of  a  certain  bill  of  exchange  in  the 
bill  mentioned  as  being  in  the  hands  of  the  said  Defen- 
dants, but  not  then  due,  and  upon  which  proceeds  the 
Plaintiff  claimed  a  lien  as  in  the  bill  mentioned,  were 
received  by  the  said  Defendants,  or  either  of  them,  there 
would  be  considerable  danger  of  the  Plaintiff  being 
deprived  of  the  benefit  thereof,  and  the  Plaintiff  therefore 
had  an  equity  to  institute  the  said  suit  against  the  said 
Defendants  for  the  protection  of  the  said  proceeds." 


Mr.  Bwmy  and  Mr.  WM,  for  the  Appellants,  cited,  in  addi-    Argument 
tion  to  the  cases  cited  in  the  Court  below,  Exports  Lloyd  (o),       ^VP^- 
as  to  the  authority  of  one  partner  to  bind  his  co-partners 
by  a  mortgage  of  the  personal  chattels  of  the  firm. 

Mr.  J.  W.  Stsphsn  and  Mr.  Holr^d  for  the  Respondents. 

Cur.  adv,  vuU. 
(o)  1  M.  &  A.,  494. 


on 


"Deeewher  22. 
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1866.  The   Chief   Justice   (After  stating  the  pleadings  at 

WiLLiAMsoK    length,    his    Honor  proceeded). — The  principal    ground 

CrNiNOHAM    ^^^^^  upon  in  the  judgment  allowing  the  demurrer  and 

giving  leave  to  amend  appears  to  be  that  the  conditions  of 

the  letter  of  the  1st  May,  said  to  have  been  incorporated 

Judgment  on    in  the  letter  of  the  12th  May,  have  not  been  complied 
Appeal, 

with.      The  letter  of  the  1st  May  is  introduced  merely 

historically,  and  constitutes  no  part  of  the  contract  con- 
tained in  the  letter  of  the  12th  May.  The  gist  of  that 
letter  is,  *'  In  event  of  your  agreeing  to  do  this,"  (that  is, 
"to  give  them  your  acceptance  instead,")  "we  hereby 
undertake  to"  do  so  and  so.  The  first  letter  forms  no 
part  of  the  second,  and  that  ground  of  objection  there- 
fore wholly  fails. 

The  next  point,  and  one  on  which  there  is  perhaps 
more  difficulty,  is  that  no  notice  was  given  by  the  Plaintiff 
to  the  Defendants,  Cunmgham  ^  Macredie,  of  the  Plaintiff 
having  accepted  this  proposition  made  by  them.  It  is 
scarcely  necessary  to  explain  what  constitutes  an  equitable 
assignment.  An  owner  conveys  a  direction  to  his  agents, 
the  custodians  of  his  property,  to  hold  to  the  order  of 
some  third  person,  that  property  which  they  had  pre- 
viously held  to  his  order.  He  informs  that  third  person 
of  it,  and  the  custodian  assents  to  hold  the  properly 
which  he  previously  held  for  one  cestui  que  trust,  for 
another  cestui  qve  trust ;  and  the  assignment  is  thus  in 
equity  just  as  effectually  done  as  if  formally  assigned  in 
law.  The  property  then  is  completely  taken  out  of  the 
order  and  disposition  of  the  assignor,  and  is  in  equity  the 
assignee's  to  all  intents  and  purposes.  It  is  no  doubt 
incumbent  on  the  assignee  to  do  all  in  his  power  to 
complete  the  assignment,  and  if  he  neglects  anything 
which  lies  in  his  power,  and  which  he  has  the  means  of 
doing,  necessary  to  complete  the  assignment,  it  is  at  his 
risk.  In  the  present  case  the  whole  order  of  things  seems 
to  have  been  inverted.    Here  for  no  reason  apparently,  the 
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agents  themselves  choose  to  volunteer  the  writing  a  letter,         ^8^- 
and  they  hand  that  letter  to  one  of  their  principals.  It  might    Williamson 
have  amounted  to  a  guarantee  at  law,  but  that  letter  is    quitingham. 

conveyed  by  one  of  the  principals,  being  one  of  the  partners,         

to  the  assignee,  the  Plaintiff.  The  proposition  was  to  *^^/.*^ 
mortgage  in  equity  personal  property  belonging  to  the 
partnership  to  secure  the  payment  of  a  partnership  debt. 
The  letter  was  written  according  to  the  averment  of  the 
bill  at  the  request  of  both  partners.  The  details  were  to 
be  carried  out  by  one  partner,  to  whom  the  letter  was 
handed.  I  have  no  hesitation  in  sajing.  that  one  partner 
could  bind  the  other  partner  by  a  mortgage  of  personal 
property  to  secure  a  partnership  debt  even  without  the 
transaction  being  launched  with  the  consent  of  both  as 
averred  in  the  bill.  The  case,  then,  stands  thus  : — The 
agents,  at  the  request  of  the  partners,  write  a  letter  to 
the  intending  assignee,  telling  him  they  will  hold  this 
property  of  the  partnership-  in  trust  for  him,  if  he  does  a 
certain  act.  That  letter  is  entrusted  to  one  of  the  part- 
ners, who  carries  out  for  himself  and  partner  the  details 
of  the  matter,  and  pays  the  proceeds  to  the  creditor  of 
the  partnership  and  liquidates  that  debt.  What  notice 
therefore  is  required  in  such  a  case,  or  how  far  could  any 
notice  given  by  the  PlaintijQf  be  of  any  advantage  in  com- 
pleting the  security.  As  the  assignee  dealt  directly  with 
the  principal,  it  would  have  been  quite  a  work  of  supere- 
rogation on  his  part  to  inform  the  agent  that  he  had 
carried  out  this  arrangement  with  the  principal.  By 
writing  in  this  irregular  way,  it  may  be  that  Cuningkam  ^ 
Macredie  put  themselves  in  a  very  false  position ;  but  if 
there  be  any  hardship  they  have  brought  it  on  themselves 
and  are  alone  responsible  for  it. 

It  is  said  in  addition,  that  this  document  amounted 
to  a  guarantee  at  law  on  the  part  of  Cuningkam  4r  Ma- 
credie, That  may  or  may  not  be  so.  But  even  if  this  be 
a  guarantee  on  which  Cvmngham  4r  Macredie  could  have 
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1866. 
Williamson 

V. 
CUNINaHAX. 

Judgmeni  on 
Appeal, 


been  sued,  Btill  that  is  by  no  means  inconsistent  with  the 
equity  in  the  bill.  The  Plaintiff  has  a  perfect  right  to 
say,  "  It  may  be  that  in  writing  this  letter  you  wrote  more 
"  than  was  required.  I  may  have  a  personal  guarantee, 
**  but  I  do  not  choose  to  rely  on  it  I  insist  on  going 
'*  against  the  res  and  the  proceeds  of  that  res,  and  I  do  not 
*'  wish  to  proceed  personally  upon  the  personal  guarantee." 
This  objection,  therefore,  cannotrbe*8U8tained. 


The  next  ground  was  that  a  proper  acceptance  had 
not  been  given,,  and  that  in  point  of  &ct  there  have 
been  yariances,  so  to  speak,  between  the  terms  contained 
or  implied  in  the  Defendants'  letter,  and  the  agreement 
performed  by  the  Plaintiff.  That  letter  is  to  be  considered 
as  the  letter  of  the  agent  entrusted  to  the  principal  for 
carrying  out.  It  was  written  in  a  very  incomplete  manner, 
and  there  were  several  matters  of  detail  to  be  filled  up. 
It  does  not  say  by  whom  this  bill  was  to  be  drawn,  or  at 
what  date.  Then  for  whose  benefit  were  these  details  to 
be  carried  out  ?  It  is  suggested  for  the  benefit  of  Cuning- 
ham  ^  MacredMy  but  I  venture  to  differ  from  that  alto- 
gether. The  persons  interested  in  those  details  being 
carried  out  were  Hervey  ^  AUeyne,  and  nobody  else.  Hervey 
had  full  authority  to  act  for  the  partnership,  and  did  that 
which  he  considered  best ;  and  if  he  took  four  bills  instead 
of  one,  or  negotiated  the  bills  in  another  bank,  and  gave 
the  proceeds  to  the  bank  which  was  the  creditor,  all 
those  were  details  to  be  arranged  by  the  managing  partner 
on  the  spot,  whose  peculiar  department  it  seems  to  have 
been  to  arrange  those  matters. 


I  think  all  the  grounds  of  demurrer  fail,  and  that  the 
the  bill  shews  a  substantial  equity,  and  calls  for  an 
answer.  The  appeal  will  be  allowed  with  costs,  and,  if 
necessary,  further  time  to  answer  given.  The  costs  of  the 
demurrer  to  be  costs  in  the  cause,  and  the  deposit  to  be 
returned. 


CrxiNaHiic. 
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Mr.  Justice  Barby: —  *'*'^^- 

Willi  AKSOK 
I  take  the  same  view  as  that  which  has  been  enunciated 
by  the  learned  Chief  Justicou     It  appears  to  me  that  the 
letters  of  the  1st  May  and  of  the  12th  May  must  be  taken    '^*j^l'"* 
as  totally  distinct,  and  not  as  being  the  one  connected  with 
the  other.     When  the  proposition  made  by  the  letter  of 
the  1st  May  was  not  accepted  by  the  bank,  that  letter  and 
the  proposal  in  it  were  terminated  to  all  intents  and  pur- 
poses ;  and  it  cannot  be  said  that  the  agency  of  Cuningham 
^  Macredie  was  continued,  and  that  thej  had  then  authority 
to  import  that  letter  into  any  other  negotiation  undertaken 
with  other  persons.     It  is  to  be  supposed  that  a  new 
instruction  was  given  by  Herv&y  4r  AUeyne  to  Cvmmgham  4r 
Macredie,  and  that  upon  that  footing  this  letter  of 'the  Idth 
Hay  was  written ;  and  in  order  to  make  that  letter  intelli- 
gible, I  conceive  that  it  is  necessary  to  interpolate  what  is,  I 
think,  by  intendment  implied  in  it.    I  would  read  the  last 
paragraph  of  that  letter  thus.    After  stating  the  ineffectual 
letter  to  the  bank,  it  would  run  thus :   "  The  Bank  of  Vic- 
toria, it  appears,  is  not  satisfied  with  that  letter,  but  is 
pressing  Mr.  Hervey,  on  account  of  ffervey  4r  AUeifM,  to  give 
them  your  acceptance  instead.    In  event  of  your  agreeing 
to  do  this** —    I  would  then  add  these  words,  which  are 
to  be  distinctly  implied,  **  And  this  we  will  assume,  unless 
we  hear  from  you  to  the  contrary," — "  we  hereby  undertake 
to  hand  oyer  to  you  £8,800,"  and  so  on.    They  had  already 
got  from  the  assignor  Hervey  the  direction  to  hold  the 
proceeds  for  the  Plaintiff.    They  entrusted  this  letter  to 
Heney  to  obtain  the  consent  of  the  Plaintiff  to  give  the 
bills  of  exchange ;  and  having  got  the  authority  from  their 
principal,  and  having  consented  to  hold  according  to  his 
direction,  informed  the  Plaintiff  that  they  consented  to  do 
that,  and  impliedly,  as  I  read  this  letter,  said — '<  Until  we 
hear  to  the  contrary,  we  shall  hold  this  sum  on  the  basis 
of  this  arrangement."    I  do  not  conceive  that  that  is  by 
any  means  a  forced  construction  of  this  correspondence, 
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1866.         considering  the  unusual  and  extraordinaiy  mode  in  which 
Williamson    it  has  heen  conducted. 


CUNIVeHAH. 

udgmeiU 
Appeal. 


Passing  to  the  next  ground  of  demurrer,  it  is  said  that 
J^al.^*  there  has  been  no  sufficient  equitable  assignment  as  against 
the  Defendant  AUeyne,  Upon  that  subject,  though  it  was 
not  very  much  argued  at  the  bar,  authorities  are  abundant 
The  first  that  appears  to  touch  the  case  is  Ex  parts  Bon- 
honm  ( p).  The  next  is  Butchart  v.  Dresser  (q),  which  was 
confirmed  on  appeal  (r).  In  that  case,  Lord  Justice  Turner 
says — ''  Now,  that  a  partner  has,  during  the  partnership, 
power  to  pledge  the  partnership  assets  for  partnership 
purposes,  cannot  be  denied.  That  he  has  power  to  sell, 
during  the  partnership,  for  partnership  purposes,  is 
equally  dlear.  The  question,  therefore,  is  reduced  to 
this,  whether  the  power  to  pledge  or  sell  is,  or  is  not,  gone 
upon  the  dissolution.  The  general  law  is  clear  that  a 
partnership,  though  dissolved,  continues  for  the  purpose 
of  winding  up  its  affairs.  Each  partner  has  after  and 
notwithstanding  the  dissolution,  full  authority  to  receive 
and  pay  money  on  account  of  the  partnership,  and  has 
the  same  authority  to  deal  with  the  property  of  the  part- 
nership, for  partnership  purposes,  as  he  had  during  the 
continuance  of  the  partnership.  This  must  necessarily 
be  so.  If  it  were  not,  at  the  instant  of  the  dissolution, 
it  would  be  necessary  to  apply  to  this  Court  for  a  receiver 
in  every  case,  although  the  partners  did  not  differ  on  any 
one  item  of  the  account.  Nor  is  there  any  inconvenience 
in  this  state  of  the  law,  for  it  is  competent  to  any  part- 
ner to  apply,  in  case  of  necessity,  for  a  receiver."  That 
principle  was  further  carried  out  in  Brownrigg  v.  Roe  (s\ 
Gordon  v.  Ellis  (r),  and  Ex  parte  Lloyd  (v). 


(p)  8  Vei.,  540.  («)   5  Ex.,  489. 

iq)  10  Hare,  453.  (*)   2  C.  B.,  821. 

(r)  4  De  G.  M.  &  O.,  542.  (v)  1  M.  &  A.,  494. 
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Then  it  is  said  that  giving  four  bills  for  ^61,000  each  is 
not  such  a  compliance  with  the  Defendants'  letter  as  to 
justify  the  Court  in  holding  that  the  agreement  has  been 
carried  out;  that  it  might  be  open  to  speculation  that 
Hervey,  having  got  this  letter  from  Cnningham  ^  Macrediey 
abandoned  the  arrangement  proposed  by  that  letter,  and 
entered  into  a  different  negotiation  with  Williamson.  But 
we  must  confine  ourselves  to  the  case  made  by  the  bill,  and 
there  is  nothing  there  from  which  we  can  deduce  any  such 
conclusion  as  that.  It  is  said  in  the  bill  that  this  letter 
was  written  by  Cuningham  ^  Macredie  at  the  request  of 
Ileney,  acting  on  his  own  part  and  that  of  his  partner,  and 
that  the  money  was  advanced  on  the  credit  and  in  reliance 
on  the  promise  and  undertaking  of  Cuningham  j*  Macredi  % 
contained  in  their  letter. 


1866. 

Willi  AMSOX 
r. 

CUNINaHAM. 

Judgment  on 
Appeal, 


I  do  not  consider  it  necessary  to  go  any  further  through 
the  matters  which  have  been  expatiated  upon  by  tile 
learned  Chief  Justice.  I  am  of  the  same  opinion,  that  the 
appeal  should  be  allowed  upon  the  usual  terms  of  costs, 
the  costs  of  the  demurrer  being  costs  in  the  cause. 

Mr.  Justice  Williams  concurred. 


Appeal  allowed  with  costs.  Costs  of 
demurrer  to  be  costs  in  the  cause. 
Deposit  to  be  returned  to  Appellants. 
Defendants  to  have  one  month*s  time 
to  answer. 


CASES 

AKQUED  AND  DETERMINED 
nr  THB 

Siu^xmt  ©otttt  ot  'Fictotia, 


US 


EASTER  TERM,   29  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

8TA.WBLL,  C.  J.  Williams,  J. 

Basbx,  J. 


WOOLIiEE,  AppELLAJiTT,  V.  CABVEEj  EBSPomDBKT. 

i^  ASE  for  the  opinion  of  the  Supreme  Court,  stated  by  Where  the 
Justices  in    Petty   Sessions  at  Ballarat.     An  order  for  ^f;^*^i^* 
winding  up  the  Kuboid  Gold  Mining  Company  had  been  district  waa 
made  by  the  Judge  of  the  Court  of  Mines  of  the  Ballarat  ^m^^rand 
Difitrict,  uiLder  the  "  Mming  Companies  Limited  Liahility  ^^  » w'^ 
Act  1864"  (a),  sec.  28,  and  Carver^  as  official  agent  of  the  jugticee  for 

district,  bad  imder  sec.  27  of  the  same  Act  summoned  contribution, 

and  it  was 

Wooller,  a  shareholder,  for  contribution  towards  payment  objected  that 

the  memorial 
of  the  com- 

puiy  had  not  been  filed  with  the  derk  of  the  **  nearest "  Court  of  Mines  under  the  Act 

Ko.  228,  sec  9 ;  Held,  on  a  case  stated  by  the  justices,  that  the  objection  was  fittal. 


It  need  not  appear  on  the  face  of  a  case  stated  by  magistrates  under  the  Act  No.  267, 
tliat  the  recognizance  or  deposit  required  as  a  condition  precedent  by  sec.  151,  has 
been  entered  into  or  made  by  the  appellant;  and  the  non-appearance  of  such  matters 
is  no  ground  for  preliminary  olQcction  to  the  hearing  of  the  case  by  the  Supreme  Court, 
bol  may  be  ground  for  an  application  on  affidavit  of  the  defect,  to  strike  the  case  out 
oftheJist. 

(a)  No.  228. 

W.  W.  ft  a'b.  VOL.  in. — LAW.  B 
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1866.  Qf  the  liabilitioB  of  the  company.  Amongst  other  objec- 
tions it  was  urged  that  as  the  memorial  had  been  lodged 
at  BaUarat,  instead  of  Creswick,  the  company  had  not,  in 
compliance  with  sec.  9,  lodged  with  the  clerk  of  the  Court 
of  Mines  ''  nearest  to  the  place  of  operations  or  proposed 
operations"  the  memorial  required  by  the  first  schedule  to 
the  Act.  The  Justices  overruled  this  objection,  and  gave 
judgment  for  the  Complainant.  The  Defendant  appealed, 
and  the  Justices  stated  this  case. 

Ibllows  for  the  Bespondent,  in  fS&Tor  of  the  determinatioiL 

Wood  for  the  Appellant 

I^ellotot  raised  a  preliminary  objection.  On  the  face  of 
the  case  it  did  not  appear  that  the  Appellant  had  either 
entered  into  the  recognizance,  or  paid  the  deposit,  required 
in  the  alternative  by  the  *'  Justices  of  the  Peace  Statute 
1865"  (h)y  sec.  151.  This  requisite  was  a  condition  prece- 
dent to  the  jurisdiction  of  the  magistrates  to  state  the  case. 
G'Dea  v,  Clayton  (e).  A  condition  precedent  to  the  jurist 
diction  to  state  the  appeal  must  appear  on  the  face  of  the 
statement. 

Woodj  for  the  Appellant,  against  the  preliminary  objec- 
tion.— In  0*Dea  v.  Clapton  it  actually  appeared  on  the  face 
of  the  case  that  the  deposit  paid  was  too  small.  Thereby 
the  condition  precedent  was  actually  negatived,  and  the 
right  to  state  the  appeal  ousted.  No  such  thing  appears 
here,  and  the  Court  will  not  presume  that  the  magistrates 
have  wrongly  stated  a  case  when  they  should  not  hare  done 
so,  if  neither  recognizance  nor  deposit  had  been  taken. 
WilUams  v.  Bow  (d)  shews  ako  that  this  objection  cannot 
be  taken  as  a  preliminary  objection,  but  is  rather  ground  to 
support  an  application  to  strike  the  case  out  of  the  list, 

(A)  No.  267.  (c)  2  Wy.  k  W.,  Law  262. 

(<0  1  lb.,  376. 


Ik  be  BUBTON,  Ex  pabtb  COGHILL. 
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supported  by  offidayit  negatiying  the  requisite  condition        ^^^ 
precedent. 

miows  replied. 

The  CoiTBT  held  that  O'Dea  v.  Clayton  waa  not  in  point ; 
and  that  the  defect,  even  if  ezisting,  although  it  might  be 
sufficient  to  suertain  an  application  supported  by  affidavits, 
to  strike  the  case  out  of  the  list,  yet  affi)rded  no  ground 
&r  the  Court  now  declining  to  hear  the  matter. 

Wood  went  into  the  point  stated  in  the  case. 

RttawM  could  say  nothing  for  his  client  on  this  point. 

J^ppedl  allowed ;  determinaiion  reversed. 

BetMl»o3POormieh9.MMrrajf,  2  Wy.  &  W.»  Law  122»  and  Intkip  «. 
Inskip,  it^ira  p.  24r. 


M< 


March  219. 


.OnON  to  discharge  from  custody.  Where  a  mdi- 

dtor  was 
axrestedfor 
Burtomy  a  solicitor  of  this  Court,  had  been  arrested  for  contempt  by 

contempt,  by  non-payment  of  money  under  an  order  of  the  of  m^ey^^'^ 

Court.     He  had  made  a  voluntary  sequestration  of  his  ^S^^^^^ 

estate,  and  filed  his  schedule,  and  was  now  brought  up  in  and  he  filed 

custody  for  discharge  under  the  Insolvency  Statute.  ^dCT*i^e^^ 

Inaolyency 

Maeia^f  for  the  discharge,  cited  Outte  v.  B/ffe  (e),  as  on  ^edfor  hia 

all  fours  with  the  present  case.  diachargct, 

'^  sad,  that 

he  waa  en- 

{#)  Sup.  Ct.  Vic,  22  Mar.,  1868.  d^l!!!^ 

B   2 
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1866.  Wood^  against  the  discharge,  argued  that  Outts  v.  F^e 

In  re         was  erroneously  decided,   and  principally  on  the  autho- 
^«  ©^       rity  of  the  English  case,  Bex  v.  Udwards  (/),  which  was  on 
CooHiLL       the  English  Bankruptcy  Statute,  6  Geo,  IV.,  cap.  16,  the 
provisions  of  which  are  different  from  those  of  the  colonial 
Acts.    The  latter  Acts  have  been  consolidated,  and  in  the 
consolidating  Act  (f)  are  included  two  sections  of  the  Act 
6  Ftc.,  No.  17,  which  have  always,  in  their  literal  expres- 
sions, been  deemed  inharmonious.     No.  278,  sec.  36,  enacts 
"  that  further  execution  of  any  judgment  or  process  against 
"  the  person  or  estate  of  any  insolvent  shall,  after  any 
"  order  for  sequestration  of  such  estate  is  lodged  with  the 
"  sheriff  for  registration,  be  stayed."     Sec.  38  is  that  "  any 
"  insolvent,  who,"  Ac.,  "  shall  be  in  custody  of  the  eaid 
"  sheriff,  or  of  any  gaoler  or  officer,  either  under  mesne  pro- 
"  cess  or  in  execution  on  any  judgment  for  any  debt  op 
"  demand  provable  under  this  Act,  shall  be  entitled  to  be  on 
"  the  order  of  any  judge,  and  shall  be,  forthwith  discharged 
'*  out  of  custody  in  respect  thereoj^  either  absolutely  or  on 
"  such  condition  or  conditions  as  such  Judge  shall  think  fit 
'*  to  impose."    In  the  present  case  the  first  of  these  sections 
could  not  operate,  as  under  that  section  the  only  result 
would  be  that  proceedings  would  be  stayed — ^the  sheriff 
would  merely  stay  his  hand ;  but  his  hand  was  past  being 
stayed  after  the  custody  was  complete.    The  latter  section 
alone,  therefore,  could  be  operative;  yet  under  ihat  the 
prisoner  was  not  entitled  to  his  discharge,  for  he  was  not  in 
custody  on  execution  of  any  judgment,  or  onder  any  me^ne 
process.      Nor  could  it  be  meant  that  further  retention 
of  the  prisoner  in  custody  should  cease  by  virtue  of  the 
first  section ;  for  if  that  were  so,  the  second  section  would 
be  in  one  sense  superfluous,  and  in  another  inconsistent 
with  the  first,  so  fiu:  as  the  former  would  liberate    the 
prisoner  without  order  of  a  Judge  and  without  terms,  and 
the  latter  would  require  such  an  order,  and  would  justify 
the  imposition  of  terms. 
(/)  9  B.  &  C,  662.  (sf)  No.  278. 
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Feb  CuKrA^M. — On  any  construction  of  the  two  sections 
there  is  a  certain  amount  of  difficulty  and  doubt.  There 
are  various  enactments  on  the  subject.  Adopting  one  view, 
and  holding  that  Burton  is  entitled  to  his  discharge  under 
section  86,  the  other  section,  38,  appears  superfluous ;  but 
if  the  other  view  be  right,  several  Acta  are  rendered  nuga- 
tory. The  Court  is  bound  to  hold  that  view  which  har- 
monises with  the  greatest  body  of  law,  especially  when 
such  a  construction  favors  the  liberty  of  the  subject.  We 
therefore  think  Burton  should  be  discharged. 


1866. 

In  re 
BUBTON, 
Ex  parte 

COQHILL. 


Applicant  discharged  from  custody. 


LINDSAY  V,  HOPKINS  Ajm  Others. 


D 


April  5. 


EMTJEBEB  to  a  plea. 


In  an  action 
on  a  marine 
policy  over 
The   Plaintiff,   Samuel  Lindsay ,  sued  JSenry   JB^opkins,  the  ship 

William  Crosby ^  Thomas  Q-iblin^  Asken  Morrison^  and  John  the  dedara- 

Foster  (Hobart  Town  and  Launceston  Marine  Insurance  *^°^  averred  a 

^  .      ,  custom  con- 

Company),  on  a  policy  of  marine  insurance  over  the  hull  ccrning  the 

and  furniture  of  the  ship  '' Undsa^s^'  issued  at  first  for  ^r*^'"^"^.  , 
^  ^  '  sheep,  carried 

six  months   from  7th  March,  1865,   and   then  renewed  for  hire  by 

thence  for  one  month,  against  loss  by  perils  of  the  seas  to  Newcaat™ 

the  amount  of  £2,000,  at  a  premium  of  £5  per  cent,  for  New  South 

the  original  policy,  and  of  16*.  8 J.  per  cent,  on  the  renewed  Zealand,  to 

policy,  with  leave  to  trade  to  all  places  except  certain  l^*?*,!**"^*^® 

Bonable  num- 
ber of  the  sheep  carried ;  and  that  a  reasonable  number  were  so  loaded  on  the  "  lAnd' 
tttjft ;"  that  some  of  those  so  loaded  were  necesrarily  jettisoned  for  the  safety  of  the  ship 
from  perib  of  the  seas ;  and  that  plaintiff  had  to  pay  general  average  for  the  ship. 
The  fourth  plea  averred  a  counter  custom  when  sheep  were  loaded  on  deck,  not  to 
pay  general  average  for  any  of  them  jettisoned ;  and  that  by  reason  of  this  custom 
plaintiff  had  not  become  liable  for  contribution  as  general  average.    On  demurrer, 

Seld,  that  the  plea  was  bad  for  not  traversing  the  policy  or  the  custom  set  up  by 
the  plaintiff. 
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1866.  ^      places  named,  which  included  "the  west  coast  of  New 
"Zealand." 

The  declaration  set  forth  a  policy  the  terms  of  wfaidi 
had  nothing  imusnal  in  them.    It  averred  that  before  the 
policy  20,000  sheep  were  on  board  the  ship  to  be  carried 
from  Newcastle,  in  the  colony  of  New  South  Wales,  to 
Auckland,  in  New  Zealand,  for  freight,  and  that  "  some  of 
"  the  said  sheep  were  laden  and  placed  on  the  deck  of  the 
"  said  ship  or  Tessel,"  and  continued  therein  tram  thence 
"  until  they  were  jettisoned,  as  hereafter  mentioned."    The 
declaration  then  continued  as  follows  : — ^Before  the  making 
of  the  policy  and  the  loading  of  the  sheep  on  the  ship, 
"there  had  been   and   was  a  certain   well-known    and 
"approved    usage   and   custom   among    shipowners    and 
"underwriters   touching  and  concerning  the  loading  of 
"sheep  in  and  on  board  ships  or  vessels  saiLing  on  a 
"  voyage  between  Newcastle  aforesaid  and  Auckland  afore- 
"said,  and  employed  in  carrying  sheep  from  Newcastle 
"  aforesaid  to  Auckland  aforesaid,  i.0.,  that  the  owners  of 
"  such  ships  or  vessels  have  had,  and  have  been  used  and 
"  accustomed  to  have,  and  of  right  have  had,  and  still  of 
"  right  ought  to  have,  for  themselves  and  their  servants, 
"  the  liberty  and  privilege  of  loading  and  placing  on  the 
"  deck  of  such  ships  or  vessels  a  reasonable  number  of  such 
"  sheep  as  they  from  time  to  time  are  employed  to  carry 
"  from  Newcastle  aforesaid  to  Auckland  aforesaid,  and  the 
"  said  sheep  so  laden  and  placed  on  the  said  deck  of  the 
"  said  ship  or  vessel  were  a  reasonable  part^  in  that  behalf, 
"  of  the  said  sheep."    The  declaration  averred  that,  on  the 
voyage  and  during  the  continuance  of  the  policy,  "  the 
"  said  sheep  so  laden  and  placed  on  the  said  deck  as  afore- 
"  said  were  necessarily  jettisoned  for  the  safety  of  the  said 
"  ship  or  vessel  from  the  perils  of  the  seas,  and  the  Plaintiff 
"  had  to  and  did  pay  and  contribute  a  large  sum  of  money 
"  as  and  for  general  average,  and  as  and  for  the  contribu- 
"  tion  due  and  owing  for  the  said  ship." 
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•    The  fourth  plea  set  up  another  custom,  thus: — '*  The       ,^^5??1 

<<  goods  so  jettisoned  consisted  of  sheep  stowed  upon  the 

"  deck  of  the  ship  for  the  said  voyage  from  Newcastle  to 

''Auckland,  and  the  policy  was  made  in  Hobart  Town; 

"and  before  and  at  the  making  of  the  policy  there  had 

"been  and  was  at  Hobart  Town  and  elsewhere  a  well- 

y  known  and  approved  usage  and  custom  of  trade  among 

''shipowners,  shippers,   merchants,   and  insurers    in    the 

"  trade  of  carrying  sheep,  that  the  loss  occasioned  by  the 

"  jettiaon  of  sheep  loaded  on  deck  for  the  preservation  of  the 

"ship  and  cargo  is  not  contributed  for  by  any  general 

"  average  among  ail  the  owners  of  the  ship,  freight,  and 

"  cargo  on  board  such  ship,  but  the  loss  so  occasioned  by 

"  Sttcli  jettison  is,  in  the  first  place,  apportioned  over  the 

"  ship,  the  freight,  and  cargo,  both  on  and  under  deck,  jetti- 

"soned  and  not  jettisoned,  acording  to  their  respective 

"  values,  by  a  statement  which  is  called  general  contribu- 

"  tion,  but  no  owner  of  any  of  the  above  interests  is  by 

"  custom  liable  for  the  proportion  falling  on  his  interests 

"  except  those  who  are  parties  to  the  contract  for  the  car^ 

"  riage  of  cargo  on  deck ;  and  by  the  same  usage  and  custom 

"  no  underwriter  on  a  ship  is  liable,  under  the  ordinary  form 

"  of  policy,  such  as  the  policy  in  the  declaration  mentioned, 

"  to  pay  or  contribute  towards  the  amount  of  the  said  general 

"  contribution  payable  or  to  be  borne  by  the  shipowners  on 

"  account  of  the  jettison  of  any  sheep  stowed  upon  deck." 

Of  which  said  usage,  &c..  Plaintiffs  and  Defendants  had 

notice,  &c.,  and  they  made  the  policy  "with  reference 

"thereto."    And  by  reason  of  the  usage,  &c..  Plaintiff  had 

not  become  liable  for  contribution  as  genersd  average,  aa  in 

the  dedaration  mentioned,  "  but  had  become  liable  to  con- 

"  tribute,  as  aforesaid,  which  was  the  only  loss  sustained  by 

"  the  Phiintiff,  as  the  owner  of  the  said  sheep,  on  account 

"  of  the  jettison  of  the  goods." 

The  Plaintiff  demurred  to  this  plea,  for  that  the  Plaintiff, 
as  appeared  by  the  declaration,  was  one  of^those  who  were 
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2^^^^  "  partiefl  to  the  contract  for  the  carriage  of  cargo  on  deck," 
and  that,  as  the  underwriter  is  alleged  to  be  exempt  from 
liabiLitj,  "hj  the  same  usage  and  custom,"  there  is  no 
exemption  at  all. 

Plaintiff's  written  point  for  argoment : — ^That,  although 
the  plea  may  be  good  where  there  is  no  custom  to  cany  on 
deck,  yet  it  is  not  so  where  there  is  such  a  custom. 

Defendants'  written  points  for  argument : — ^The  custom 
in  the  plea  is  good.  It  does  not  contradict  the  terms  of 
the  policy,  and  when  general  words  are  used  evidence  is 
admissible  to  shew  that  in  a  particular  trade  they  hare  a 
more  limited  meaning  than  they  would  have  but  for  the 
custom.  Also  the  replication  is  bad.  The  Plaintiff  has 
mistaken  the  meaning  of  the  plea^  which  does  not  deny 
Plaintiff  was  liable  to  pay  a  certain  sum,  but  alleges  that 
the  sum  paid  was  paid,  not  as  a  general  average,  but  as  his 
contribution  towards  general  contribution. 

allows  for  the  demurrer. 

Wood  and  Harris  for  the  plea. 

Por  the  demurrer,  the  authorities  dted  were — jKmchinv. 
Knight  (A),  where  a  custom  is  pleaded,  an  answer  inconsis- 
tent with  it  cannot  be  pleaded ;  Farher  v,  BadeUffe  (J), 
Gould  r.  Oliver  (A;),  miward  r.  Ribhert  (Z),  Blackett  9. 
Boyal  ExcK  Coy,  (m),  Bac,  Ah,y  Tit,  Custom ;  and  Da  Oostav. 
Edwards  (n). 

In  support  of  the  plea  was  cited  Miller  r.  BeGierin^fton  (o), 
where  a  similar  plea  was  held  good  on  demurrer,  but  wh^re 

(A)  1  WiU.,  263.  («)  Cr.  A  J.,  244. 

0")  1  B.  &  P.,  282.  (»)  4  Campb.,  142. 

{k)  4  B.  &  C,  1*4,  (o)  6  H.  &  N.,  278;    and  7 

(Q  2Q.  B.,  120.  H.  &N.,955. 
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the  plea  set  np  originally  the  custom  not  to  pay  for  deck- 
loaded  cargo,  and  not  as  an  answer  to  a  previously  pleaded 
custom  so  to  load  cargo  on  deck. 

Pkb  Cubiam. — ^We  tliink  the  plea  bad.  The  declara- 
tion shews  a  custom  as  to  loading.  The  policy  was  made 
subject  to  that  custom,  and  thus  the  custom  became  a  part 
of  the  policy.  The  plea  does  not  traverse  either  the  making 
the  policy  or  the  existence  of  the  custom,  but  seeks  to 
meet  a  conclusion  of  law  to  be  drawn  from  a  policy  made 
subject  to  such  a  custom — ^it  affords  no  answer  to  the 
declaration. 

Judgment  for  the  Fhintiff, 


1866. 


THE  QIJEEN  on  the  Pbosecution  op 

JOSEPH  lEVING  V,  THE  MATOE  AND 

COUNCILLORS  OF  FOOTSCEAT. 


Re 


March  2Q, 
April  6. 

^^^  On  argament 

TUitN  to  writ  of  mandamus.  against  the 

sufficiency  of 
a  return  made 
Eule  absolute  dated  6th  July,  1865,  for  mandamus  com-  ^y  »  borouffh 

man  ding  the  Mayor  and  Councillors  of  the  Borough  of  mandamus 
Footscray  to  pay  to  Joseph  Irving  £206  10*.,  the  amount  enjoining  pay- 

of  his  claim  against  them  for  arrears  of  salary  due  to  him  officer's  salary. 

Held,  (1) 
that  it  was  not  necessary  for  the  prosecutor  first  to  have  reduced  his  claim  to  a  sum  certain 
hy  bringing  an  action  and  recovering  a  judgment ;  (2)  that  the  denial  of  the  prosecutor's 
appointment  to  his  office  was  insufficient  as  matter  of  defence,  where  it  was  admitted 
that  his  work  was  necessary  work  and  wsjb  done  and  accepted;  (3)  that  it  was  no 
defence  to  the  writ  that  the  books  of  the  corporation  had  been  carried  oif  by  the  mis- 
feasance of  persons  in  conspiracy  with  the  prosecutor ;  (4)  that  it  was  no  defence  that 
an  action  against  the  borough  for  the  same  cause  of  action  by  the  same  prosecutor  was 
now  pending ;  (5)  but  that  it  was  a  good  matter  of  defence  that,  as  matter  of  fieu^, 
there  had  been  no  estimate  of  the  money  required  for  this  claim,  prepared  under  the 
Act  No.  184,  sec.  186,  or  other  compliance  with  that  Act,  sees.  186  to  190,  in  respect  of 
the  money  required  for  this  claim ;  that  there  were  now  no  funds  applicable  to  this 
daim,  and  that  there  could  be  none  made  applicable,  unless  by  illeg^y  striking  and 
levying  a  retrospective  rate  to  meet  the  claim.  On  the  former  points  {iwter  eUia),  the 
Court  refused  an  issue  on  the  return ;  but  on  the  latter  point  alone  the  Court  g^ranted 
leave  to  traverse  and  take  the  finding  of  a  jury  on  the  truth  of  the  return. 
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^J^^^  for  services  rendered  as  Surveyor  and  Superintendent  rf 
The  Qussn  Public  Works  to  the  said  borough,  from  25th  Septembei, 
Mayo^'&cop  ^^^>  ^  *^®  22nd  December,  1864. 


FOOTSC&AY. 


The  writ  of  mandamus  was  as  follows : — 

'*  Victoria  by  the  Grace  of  God  of  the  United  Eingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

"  To  the  Mayor  and  Councillors  of  the  Borongh  of  Footscray 
m  the  Colony  of  Victoria. 

"  Greeting, 

"  Whereas  we  have  been  given  to  understand  and  be  informed  in  our 
Supreme  Court  of  our  sud  colony  that  heretofore,  to  wit,  on  the  25th 
day  of  ^September,  1860,  the  Municipal  Council  of  the  Munidpal  Dis- 
trict of  Footscray  in  Victoria  (which  said  municipal  district  had  been 
duly  erected  and  created,  and  which  said  council  and  the  chairnian 
thereof  had  been  respectively  duly  elected  under  and  in  accordance 
with  the  provisions  of  the  Act  of  the  Gbvemor  and  Legislative  Council 
of  the  colony  of  Victoria,  entitled  '  An  Act  for  the  establishment  dt 
Municipal  Institutions  in  Victoria '),  did  appoint  one  Joseph  Irvimg  to 
be  surveyor  and  superintendent  of  public  works  for  the  said  municipal 
district,  and  did  agree  to  pay  the  siud  Joteph  Irving  a  salary  of  £166 
per  annum  for  his  services  as  such  surveyor  and  superintendent  of 
public  works,  and  that  the  said  Joieph  Irt>ing  did  accept  such  appoint- 
ment, and  duly  performed  the  duties  of  surveyor  and  superintendent  of 
public  works  as  aforesaid  to  the  said  municipal  district  from  the  said  26th 
day  of  September,  1860,  until  the  'Municipal  CorporaHom  Act  1863' 
came  into  force  in  Victoria,  that  is  to  say,  until  the  1st  day  of  October, 
1863,  and  by  the  said  Act  made  and  passed  in  the  27th  year  cf  the  reign  of 
Her  present  Mi^esty  Queen  Victoria,  No.  184^  the  said  municipal  district 
of  Footscray  was  constituted  the  borough  of  Footscray ;  and  a  council  was 
duly  formed,  and  a  mayor  duly  appointed  in  accordance  with  the  provisions 
of  tiie  said  last  recited  Act.  And  whereas  the  said  Joseph  Irving  was 
duly  appointed  by  the  siud  Mayor  and  Council  to  be  the  surveyor  and 
superintendent  of  public  works  of  the  said  borough  as  on  and  from  the 
1st  day  of  October,  1863 ;  and  the  said  Mayor  and  Council  agreed  to 
pay  the  said  Joieph  Irving  for  his  services  as  such  surveyor  and  super- 
intendent of  public  works  as  aforesaid  the  salary  of  £166  per  annum,  and 
the  sud  Joseph  Irving  duly  performed  the  duties  of  surveyor  and  super- 
intendent of  public  works  of  the  said  borough  of  Footscray  as  aforesaid, 
fix>m  the  1st  day  of  October,  1868,  until  the  22nd  day  of  December, 
1864|,  when  he  ceased  to  act  as  such  surveyor  and  superintendent  of 
public  works  as  aforesaid.  And  whereas  it  has  been  duly  proved  to  us 
in  our  Court  here  that  on  the  1st  day  of  October,  1863,  the  date  when 
the  '  Munieipal  CorporaHom  Act  1863 '   came  into  force  there  was 
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doe  to  file  nid  Jo9§pk  Irmmg  from  the  Conncil  of  the  Municipal  Dis-  1866. 

tri€t  of  Footacray,  the  sum  of  £82  lOt.,  for  arrean  of  aalary  due  to  him    m^lfT^^^ 
as  nirreyor  and  enperintendent  of  public  worka  aa  aibreaaid,  and  that  ^^ 

on  the  terminstion  of  hia  appointment  aa  mrveyot  and  aoperintendent  Matob,  &c.op 
of  paUie  works  of  the  boroagh  of  Footacray  there  waa  dne  to  the  said  Footsosat. 
Jtmpk  JrvM^  from  the  Mayor  and  Conncillora  of  the  said  borongh  the 
som  of  £124  for  arrears  of  salaiy  as  surveyor  and  superintendent  of 
paUie  works  aa  aforesaid ;  and  that  the  said  several  siuns  as  aforesaid 
amoonting  in  the  whole  to  £206  lOt .  are  still  due  and  owing  to  the 
Hud  Janph  Irvififf  ;  and  that  the  said  Mayor  and  ConnciUors  refuse  to 
pay  to  the  aaid  JoMph  Irving  the  money  so  due  as  aforesaid,  although 
he  had  demanded  payment  of  the  same  to  the  great  damage  and  griev- 
anoe  of  the  said  JoHph  Irmmg  as  we  have  been  informed,  by  complaint 
made  to  us  in  our  said  Court.  We,  therefore,  being  willing  that  a  fit 
snd  speedy  remedy  should  be  applied  in  the  premises  as  is  just,  do  com- 
mand you,  firmly  eiyoining  you  that  immediately  after  the  reception  of 
this  our  writ,  you  do  pay  to  the  said  Joieph  Itfowg,  or  to  his  attorney 
Mr.  J*,  r.  &eU,  the  sum  of  £206  10*.,  so  due  as  aforesaid ;  or  that  you 
■hew  to  us  in  our  said  Court  cause  to  the  contrary  thereof,  lest  by  your 
defiuilt  the  same  complaint  shall  be  repeated  to  us,  and  how  you  shall 
have  executed  this  our  writ  make  known  to  us  in  our  said  Court  at 
M etboome,  the  1st  day  of  September  next  then  returning  to  us  in  our 
Hud  Court  this  our  writ,  and  this  you  shall  in  nowise  omit. 

**  Witness— His  Honor  Sir  Wiujax  F.  Stawhl,  Knight, 
our  Chief  Justice  of  the  Supreme  Court  of  the  colony 
of  Victoria,  this  20th  day  of  July,  1866." 

(L.8.) 

Betum  to  writ  as  follows : — 

**  We,  the  Mayor  and  Councillors  of  the  borough  of  Footscray,  in  tho 
colony  of  Victoria,  in  the  writ  of  mandamus  hereunto  annexed  men- 
tioned, do  most  humbly  certify  and  return  to  our  Soyereign  Lady  the 
Queen  at  the  time  and  place  mentioned,  that  the  said  Jatepk  Irmng  in 
the  aaid  writ  mentioned  was  not  appointed  surveyor  and  superintendent 
of  public  works  for  the  sfud  Municipal  District,  as  in  the  said  writ 
iUeged. 

"  That  the  said  Jonpk  Irving  was  not  appointed  surveyor  and  super- 
intendent of  public  works  of  the  borough  in  the  said  writ  mentioned 
as  alleged. 

**  That  it  appears  in  and  by  the  said  writ  that  the  several  sums  of 
money  thereby  claimed  to  be  due  by  the  said  municipal  council  and 
borongh  to  the  said  Jowph  Irving  were  expenses  incurrod  up  to  and 
prior  to  the  22nd  day  of  December,  1864,  and  tliat  an  estimate  pursuant 
to  the  186th  section  of  the  Act  of  the  Legislature  of  Victoria,  No.  184, 
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1866.  whereon  to  found  a  rate,  was  duly  made  by  the  Cocindl  of  the  said 

Tm^Quebn     ^"''^^  ^^  **^  ^**  *^y  ^  November,  1864,  and  that  up  to  the daj of 

^^       ""      making  and  preparing  the  said  estimate  the  Council  of  the  sud  boroogh 

Mayor,  &c.  OF   received  no  notice  of  the  said  daim,  and  the  same  was  not  included  in 

FooTfiCBA  Y.     the  said  estimate,  and  the  said  Mayor  and  Councillors  say  that  the  lud 

several  sums  of  money  so  claimed  in  and  by  the  said  writ  were  tetio- 

spective. 

"  That  the  Council  of  the  said  borough  have  no  funds  applicable  to 
the  payment  of  the  said  several  sums  of  money  so  cUimed,  and  that  the 
several  sums  of  money  which  have  lawfully  come  to  them  have  been 
paid  and  applied  and  disbursed  according  to  law. 

"  That  Stephen  Stephens,  Charles  Chrdan,  John  Cross  Cuthberi, 
Joseph  Harrison,  BllUam  MUehell,  JJhomas  Albon,  George  Siinpson 
JBell,  and  Henry  Sims  assumed  and  pretended  to  be  the  Council  of  the 
said  borough ;  and  the  said  Stephen  Stephens  assumed  and  pretended  to 
be  the  Mayor  of  the  said  borough ;  and  that  on  certain  proceedings 
having  been  taken  in  tliat  behalf  in  this  Honorable  Court,  the  isaid 
Supreme  Court,  as  appears  by  the  Rule  of  Court  bearing  date  the  7th 
day  of  December,  1864,  considered  and  determined  that  Francis  Brown, 
then  and  now  the  Mayor  of  the  said  borough,  was  the  Mayor  thereof,  and 
that  the  said  Stephen  Stephens  was  not  the  Mayor  of  the  said  borough. 
And  the  said  Mayor  and  Councillors  of  the  said  borough  further  say, 
that  the  said  Stephen  Stephens  and  the  said  persons  so  associated  with 
him  and  calling  themselves  the  Council  of  the  said  borough,  were  not 
the  lawful  or  true  Council  of  the  said  borough,  but  that  the  said  JF^rands 
JBroum  with  others  the  true  and  lawful  Councillors  of  the  said  borough, 
and  their  successors  from  time  to  time,  were  and  at  the  time  of  the 
granting  of  the  said  writ  and  still  hitherto  are  the  true  and  lawful 
Council  of  the  said  borough ;  and  that  the  said  Joseph  Irving,  oonspir- 
ing  with  one  Blackiston  Robinson^  the  person  named  in  a  certain  writ 
of  mandamus,  granted  and  issued  forth  of  this  Honorable  Court,  and 
tested  the  20th  day  of  July,  1865,  and  addressed  to  the  Mayor  and 
Councillors  of  the  said  borough  of  Pootscray,  in  the  colony  of  Victoria, 
and  with  the  said  Stephen  Stephens  and  the  said  pretended  Councillors 
of  the  said  borough,  became  and  acted  as  the  derk  of  the  said  Stephen 
Stephens  and  the  said  other  persons  so  assuming  and  pretending  to  be 
the  Mayor  and  Councillors  of  the  said  borough,  and  carried  away  the 
borough  minute  books  and  all  other  the  books  of  account,  valuation, 
and  rate  books,  ledgers,  records,  vouchers,  writings,  and  papers  of  and 
belonging  to  the  said  borough;  and  the  said  Joseph  Irving,  or  the 
person  or  persons  to  whom  he  has  delivered  the  said  minute  books^ 
books  of  account,  valuation,  and  rate  books,  ledgers,  records,  vouchers^ 
writings,  and  papers,  doth  or  do  now  retain  and  withhold  the  same 
from  the  said  Council,  whereby  and  by  the  said  misfeasance  of  the  aaid 
Joseph  Irving  the  said  Council  were  and  still  are  unable  to  ascertain 
the  truth  of  the  matters  alleged  in  the  said  writ,  or  to  pay  and  dis- 
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ehaige  Bcoordiiig  to  law  the  said  smiui  of  money  m>  claimed  in  and  by  1969, 

V. 

"  That  the  fiaid  Joseph  Irving  has  received  out  of  the  rates  of  the   Matob,  &c.  of 
boroagh  and  has  not  accounted  to  the  said  Cotincil  for  the  same  sums     Footbcba.t. 
of  money  more  than  sufficient  to  pay  and  discharge  the  said  sums  of 
money  so  claimed  in  and  by  the  said  writ. 

"  That  the  said  Stephen  Stephens  so  assuming  and  pretencUng  to  be 
the  Mayor  of  the  sfud  borough  as  aforesaid,  has  paid  to  the  said  Joseph 
Irn»g  out  of  the  rates  of  the  said  borough  sums  of  money  equal  to  and 
idBcient  to  liquidate  and  discharge  the  said  sum  of  money  so  claimed 
in  and  by  the  said  writ. 

"  That  on  or  before  the  issuing  of  the  said  writ  of  mandamus,  to  wit, 
on  the  19th  day  of  April,  a.d.  1865,  the  said  Joseph  Irving  issued  a 
certain  writ  of  summons  out  of  the  Supreme  Court  of  the  colony  of 
Victoria,  at  Melbourne,  and  declared  thereupon  against  the  said  Mayor 
sad  ConncillorB  for  the  same  identical  causes  of  action  as  are  sought  to 
be  enforced  by  the  present  annexed  writ  of  mandamus  as  by  the  record 
and  proceedings  thereof  remaining  in  the  said  Court  more  fully  appears. 
And  the  said  Mayor  and  Councillors  further  say  that  the  parties  in  this 
ind  the  said  former  suit  are  the  same  and  not  other  or  different  persons, 
sod  that  the  supposed  causes  of  action  in  this  and  the  said  fbrmer  suit 
tre  and  each  and  every  of  them  is  and  are  the  same,  and  not  other  or 
different  causes  of  action,  and  that  the  said  former  suit  so  brought  and 
prosecuted  against  them  by  the  said  Joseph  Irving  as  aforesaid  is  still 
depending  in  the  said  Supreme  Court  and  undetermined. 


"  That  the  said  sums  of  money  so  claimed  in  and  by  the  said  writ 
have  never  in  due  course  of  law  either  by  verdict  of  a  jury  or  assessors, 
cr  by  the  judgment  of  any  court  of  law  competent  thereunto  been 
ascertained  to  be  due  and  owing  by  the  said  Council  to  the  sud  Joseph 
Irving. 


(Signed) 


Francis  Brown, 
Mayor. 


FXIDBBICTK  AKDXBSOK, 

Town  Clerk. 


Edwaed  Hopkivs, 
Thomas  A.  Jokis, 
Geoboe  Mouldbs, 
.John  Reib  Miles, 
J.  Jackson. 


Councillors. 
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1806.  There  was  a  demurrer  to  the  retuin.    The  demuirer  was 

Thb  QiTxsir    in  the  list  for  hearing  in  Hilazy  term  laat.    When  it  came 

MatobAcov  ^^  *^®  Court  held  that  there  could  be  no  demurrer  to  the 

FooTBOBAT.    return  to  a  writ  of  mandamus,  struck  the  case  out  of  the 

paper,  and  made  no  order.    A  rule  for  a  ameiUitm  was 

obtained,  returnable  on  the  first  day  of  the  present  tena. 

The  writ  of  mandamus  and  the  return  were  now  before  the 

Court  on  the  rule  for  a  oamnUum  only. 

Wood  and  HarrU^  for  Irwng^  attacked  the  return. 

Machail  and  Ikllawi^  for  the  corporation,  supported  the 
return. 

The  authorities  refered  to  were — XeiuUl  «.  Xing  (ji), 
Hidl  V.  l^Kfhr  (;),  Ward  v.  Lowndeg  (r),  Beg.  v.  Raldi^ 
mand  Mumeipal  Corporation  («),  Beg.  o.  Dundalk  and 
EnmekOlm  By.  Coy.  (t),  Buih  v.  Beavam  («),  Bog.  v. 
Etutem  Counties  By.  Coy.  (to),  Bex  v.  Mayor^  Sfe.^  of  Om- 
hridye  (d?),  SbppUty  on  Mandamue,  860 ;  and  the  ^  Jfimtei- 
pdl  Corporationa  Ad,*'  sees.  186  to  190. 

Cmr.adv.fmli. 


April  G.  Stawell,  C.  J.,  now  deliyered  the  judgment  of  the 

Court : — 

Against  the  sufficiency  of  the  return  it  was  contended 
that  no  mandamus  could  be  issued  to  compel  payment  of 
the  sum  claimed  until  the  amount  of  that  sum  had  been 
ascertained  by  an  action  against  the  corporation.  Various 
eases  were  dted  to  sustain  this  proposition,  but  not  one 

(p)  17  C.  B.,  483.  (0  6  L.  T.,  N.  a,  26. 

(q)  2  B.  A  B.,  107.  (f»)  1  H.  A  C,  600;  28  L.  J., 

(r)  29  L.  J.,  Q.  B.,  40.  Ex.  64. 

(#)  7  U.  C,  L.  J.,  266 ;  Fisher's  (tp)  10  A.  &  B.,  66& 

Digest,  1801,  p.  143.  («)  2  T.  R.,  456. 
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of  them  was  against  the  corporation  itself,  but  against      ^J?^^ 

some  officer  of  the  corporation,  and  judgment  or  execution    Thb  Qukbv 

in  those  actions  was  not  issued,  probably  for  the  reason  ^j^yobl&cov 

that  a  return  to  the  writ  might  not  have  been  satisfactory ;    Footboba^t. 

the  object,  in  fact,  of  the  mandamus  in   such  instances 

being  to  compel  the  corporation  to  put  its  officer  in  fimds 

to  answer  the  action  brought  against  him.    No  answer  has, 

in  our  opinion,  been  given  to  the  argument  that  there  is 

nothing  whatever  to  restrain  execution  if  there  be  no 

defence ;  and  that  if  so,  the  separate  proceeding  by  action, 

merely  to  ascertain  the  amount,   is  superfluous.     Those 

cases  in  which  the  original  proceedings  were  against  persoos 

and  not  corporations,  do  not  apply. 

It  was  further  objected  that  the  prosecutor  JrDinji  was 
not  properly  appointed  to  his  office.     But  as  it  has  not 
been  denied  that  he  was  a  necessary  officer,  or  that  his  work 
was  necessary  work,  and  actually  done  and  adopted,  we 
think  the  denial  of  his  mere  appointment  insufficient  as 
matter  of  defence.    In  point  of  fSEu;t,  we  know  from  other 
stages  of  the  same  case  that  he  was  appointed  by  another 
mayor,  who  held  office  and  acted  in  office  de  facto,  though 
not  dejure.    Another  objection  was  that,  in  effect,  Irvmg, 
the  prosecutor,  incurred  expenses ;  that  there  had  been  no 
estimate  or  compliance  with  other  requisites  of  the  law  to 
enable  a  rate  to  be  taken  in  contemplation  of  those  ex- 
penses ;  that  there  are  no  funds  now  available  for  these 
expenses,  as  all  rates  applicable  to  them  have  been  ex* 
pended,  and  there  are  now  no  funds  whatever  out  of  which 
these  expenses  can  be  paid,  and  that  they  can  now  be  paid 
only  by  means  of  a  rate  having  a  retrospective  effect.    We 
think  that  such  a  rate  would  be  inconsistent  with  the 
policy  and  the  terms  of  all  the  legislation  on  the  subject, 
and  the  Court  could  not  take  a  step  which  would  necessarily 
haie  the  effect  of  compelling  the  Council  to  make  such  a 
rate.    This  part  of  the  return,  we  think,  affords  an  answer 
to  the  requirement  of  the  writ.    It  was  also  objected  that 
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^J^^^      *li®  corporation  has  not  now  the  books  whicli  would  enable 
Ths  Qvben    it  to  ascertain  the  precise  truth  of  the  matters  alleged  in 

THayosl&g  of  *^®  ^"^*'  '^^^  ™*y  ^®  *  matter  of  inconvenience,  but  we 
FooTBCBAT.  think  it  no  matter  of  defence.  If  other  persona  have  been 
allowed  to  obtain  or  retain  possession  of  these  books,  there 
are  means  by  which  they  can  be  obtained.  It  is  said  that 
Irving  receiyed  out  of  the  rates,  and  has  not  accounted 
for,  sums  enough  to  have  paid  his  present  claim.  It  is 
perfectly  consistent  with  the  statements  here  made  that 
he  was  never  called  on  to  account  for  these  sums.  If 
he  has  omitted  to  account  he  may  be  compeUed  to  do  so. 
It  does  not  appear  that  he  has  at  present  any  moneys  of  the 
corporation  in  his  hands.  It  is  alleged  that  Stephem,  (a 
mayor,  present  or  former,  de  facto  or  dejwrty  of  Footacray) 
had  paid  to  Irving  sums  equal  to  his  chum.  But  it  is  not 
alleged  that  such  sums  were  paid  on  account  of  the  claim. 
They  may  have  been  to  meet  other  liabilities  for  which  such 
payments  were  properly  made.  Lastly,  it  is  said  that  there 
is  now  an  action  pending.    We  deem  this  no  answer. 

On  the  whole,  we  think  the  return  not  sufficient,  except 
as  to  that  part  which  states  that  there  are  no  funds  avail- 
able unless  they  are  raised  by  a  retrospective  rate.  If  it  is 
desired  to  traverse  that  statement  as  a  matter  of  fact,  the 
proper  application  can  be  made.  On  the  present  concilium^ 
our  judgment  is  for  the  Defendants. 

Judgment  accordingly. 
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EBGINA  v.  WEBSTEE  (Wabdek)  ahb  Othees. 


Ri 


1866. 
Ajpril  \  6. 


IITLB  nid   obtained   on   behalf  of  the   Gold-finding  ^  aummons, 

.  dated  in  De- 

Companj  (registered)   to  prohibit  and  restrain    Qraham  cember,  1865, 

Weh9ter,  gold-fields*  warden,  and  the  Argus  Company  (regis-  I^q^J^/ 

tered)  from  further  executing  a  drainage  assessment  order  Drainage 

made  bj  the  warden  on  the  26th  January  last.    The  Argus  ^^  ^^  ^^l 

Company  summoned  the  Gold-finding  Company  before  the  returnable 

warden,  by  summons  dated  December  29,  1865,  to  shew  field's  warden 

cause  "  why  you  should  not  be  assessed  to  pay  drainage  fees  ??,  ?®J1™^'' 

^  ^    ^  29tD}  1866. 

''to  the  Argus  Company  (registered),  for  draining  your  Itwasad- 

"  daim  on  the  back  line  of  reef,  Sailor's  Gully."     The  1^^^^^^^  ^ 

summons  was  adjourned  to  the  26th  January,  1866.     On  January  26th, 

that  day  the  parties  attended.     It  was  objected  that  the  theww^en 

warden  had  no  jurisdiction ;  but  he  overruled  We  objection  ™ade  an  order 

and  made  an  order  by  which  he  awarded  £12,  to  be  paid  on  of  £12  forth- 

January  27,  and  £2  weekly  thereafter  till  December,  1866,  ^*^'  ^^^  ^f 

■'        '  .  ,        -^  .  per  week  untd 

subject  to  the  condition,  "  the  drainers  to  fork  the  shaft  a  day  in  De- 

"  erery  day,  and  to  drain  the  reef  to  the  best  of  their  ^^^^ct  No!^' 

"  ability."     Under  this  order  the  warden  made  his  certifi-  291  repealed 

cate  on  the  13th  March,  that  £24  was  due  to  the  Argus  ^gg^  ^^^  °" 

Company.    The  certificate  was  filed  in  the  Court  of  Mines,  December 

and  so  became  a  decree  of  that  Court.     The  present  rule  but  kept  ^ive 

nm  was  obtained  to  prohibit  execution  of  such  decree.  certain  pro- 

^  ceedings,  and 

it  gave  Mining 

Mackay  and  Wood  shewed  cause.  pow^t^ 

assess  drain- 

MaHley  for  prohibition.  3e?  which 

power  some 
/M  .      .  1     J       -I       .     •   T     •  A    1  "I        mining  board 

Objection  was  made  to  the  jurisdiction  of  the  warden  would  have  to 

on  the  following  grounds  : — ^The  power  to  assess  drainage  J®*®**  *^**  ^^ 

fees,  and  the  proceedings  to  recover  them  before  the  warden,  the  year  1866, 

were  dependent  on  "  The  Act  to  Amend  the  Law  Relating  to  ^e  w^n's 

order.    On 
nile  nin  for  prohibition,    Seldy  that  the  warden's  order  was  valid,  and  rule  niti 
discharged. 

W.W.&a'B.  70L.  III. — LAW.  C 
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"  Quartz  Beefs*'  (y).  That  Act  waa  repealed  by  the 
"  Mining  Statute  1865"  {z),  which  came  into  operation  on 
the  Ist  January,  1866.  New  by-lawB  may  be  made  by  the 
Mining  Boards,  but  before  such  by-laws  can  come  into 
operation  they  must  be  certified  by  the  Grown  hiw  offioen, 
and  published  in  the  Gazette,  and  they  first  have  the  force 
of  law  only  *' twenty-one  days  after  publication"  in  the 
Gazette.  The  drainage  fees  now  claimed  hare  not  become 
due  under  any  new  by-laws,  for  such  could  not  have  come 
into  operation  in  time ;  nor  become  due  under  any  old  law, 
by-law,  or  authority,  for  all  such  by-laws  or  authorities 
perished  with  the  repeal  of  the  Act  No.  158  by  the  Act 
No.  291,  which  only  kept  alive  such  "  suits  and  proceed- 
ings" begun  and  pending  at  the  time  of  the  repeal  as  were 
brought  for  fees,  the  right  to  which  had  then  accrued,  and 
not  suits  and  proceedings  for  fees  which  had  not  then 
accrued,  either  under  any  then  existing  by-law,  or  under 
any  prospective  by-law  thereafter  to  be  passed  under  the 
new  order  of  things. 

Cktr.  adv.  vuU. 


April  6.  Stawbll,  C.  J.,  delivered  the  judgment  of  the  Court : — 

Bule  nisi  for  prohibition  against  the  enforcement  of  an 
order  made  by  a  warden  of  the  gold-fields,  assessing  the 
amount  of  contribution  by  the  Defendants  for  drainage 
fees,  on  account  of  the  drainage  of  the  Pefendants'  reef 
by  the  Plaintiff's  engine.  The  order  was  made  on  a  pro- 
ceeding commenced  under  the  Act  No.  158.  The  sum- 
mons was  issued  by  the  Plaintiffs  against  the  Defendants, 
returnable  on  the  29th  December  of  last  year,  calling  on 
them  to  shew  cause  before  the  warden  why  they  should 
not  be  assessed  to  pay  drainage  fees  for  draining  a  daim. 
That    summons  was    adjourned   by  the  warden   himself 

(y)  No.  163.  (s)  No.  291. 
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to  the  26th  Jaauary  of  this  jear,  on  which  day  the 
partieB  attended,  and  the  warden  made  the  order  in 
qnestion,  by  which  he  awarded  £12  to  be  paid  on  the 
27th  Jannary^  and  a  weekly  sum  of  £2  thereafter,  until  a 
day  in  December  of  the  present  year.  The  Act  provides 
that  the  owner  of  any  pmnping  machinery  npon  any  quartz 
reef  may  require  the  owner  of  any  claim  drained  by  such 
machinery  to  contribute  a  fiur  share  of  the  expense  of 
draining  the  daim,  and  that  ''in  de&ult  of  payment,  or  in 
"  case  of  disagreement  respecting  the  amount  of  such  share/' 
the  owner  of  the  machinery  may  summon  the  owner  of  the 
claim  before  a  warden,  and  the  warden  ''  may  make  an  order 
'^  on  such  owner  to  pay  such  sum  or  sums  periodically,  or 
"  otherwise,  to  the  owner  of  such  machinery,  as  the  warden 
"■  shall  think  just  and  reasonable."  This  Act  was  repealed 
by  the  Mmmg  Statute  No.  291,  section  2;  that  section 
declaring  that  "  all  proceedings,  matters,  and  things  law- 
" folly  had  or  done"  before  the  commencement  of  the 
Mining  Statute  on  the  1st  January,  1866,  ''  shall  be  of 
"  the  same  force  and  effect,  to  all  intents  and  purposes, 
''as  if  no  such  repeal  had  taken  place"  and,  also,  that 
no  such  a  proceeding  then  before  a  warden  should  be 
in  anywise  affected  by  the  repeal,  but  should  be  pro- 
ceeded with,  determined,  and  forced,  as  if  the  Act  No. 
291  had  not  been  passed.  In  support  of  the  rule  it  was 
contended  that  though  this  order  was  valid  at  the  time 
it  was  made,  and  continued  so  as  long  as  the  Act  No.  152 
under  which  it  was  made  remained  in  force,  yet  that  it 
remained  valid  no  longer,  and  had  effect  only  to  December 
31st  laat  year.  It  was  urged,  with  much  force,  that  if  this 
were  not  so — inasmuch  as  only  the  new  mining  boards  have 
now  power  under  the  Act  No.  291,  sec.  71,  sub-sec.  xiv.,  to 
iKiake  by-laws  as  to  the  drainage  of  reefs,  and  as  the  board 
in  whose  district  this  reef  is  situated  will  have  authority  to 
deal  with,  and  be  under  a  duty  to  deal  with,  this  reef  among 
all  others,  and  as  the  board  will  have  no  power  to  except 
this  particular  reef,  or  deal  with  it  in  a  different  way  to 

c  2 
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1866.  ^       others — ^the  result  will  be  that  for  a  portion  of  the  time 
during  which  this  order  remains   current,   the  owner  of 
the  claim  may  possibly  be  compelled  to  pay  two  different 
rates  for  the  same  work  to  the  same  persona— owners  of 
the  machinery  pumping  the  reef     He  would  have  no 
redress  fi*om  such  an  injustice.    But,  on  the  other  hand, 
it  is  equally  clear  that,  if  the  order  be  not  still  in  force, 
there  is  another  portion  of  the  time  fixed  for  its  operation 
during  which  the  owner  of  the  claim  will  be  liable  to 
pay  nothing  for  the  work  done  in  benefitting  his  chum. 
The  Mining  Statute  came  into  operation  on  the  Ist  January, 
1866 ;  notices  must  be  given  under  it,  and  elections  must 
follow  before  the  mining  boards  can  be  constituted;  the 
boards  must  pass  by-laws ;    and  those  by-laws  must  be 
certified  by  the  law  officers  of  the  Crown  and  published 
in  the  Gazette,  and  they  have  not  the  force  of  law  till 
twenty-one  days  after  publication.     Thus  an  interval  of 
probably  three  months  must  occur  before  any  new  drainage 
fees  can  be  assessed.    As  to  that  time  the  by-laws  could 
have  no  retrospective  effect.      It  seems,  therefore,  that 
payment  for  work  may,  during  a  certain  time,  be  possibly 
exacted  twice,  or  possibly  evaded  altogether.     There  may 
be  a  degree  of  harshness  in  the  operation  of  the  l&w  on 
some  one,  whichever  construction  is  adopted.     But  in  our 
opinion  this  second  section  of  the  Act  No.  291  meets  the 
present  case,  and  saves  this  matter  from  repeal.      The 
adjournment  was  made  by  the  warden  himself,  not  by  the 
parties  or  either  of  them ;  the  adjudication  may  be  referred 
to  the  time  the  summons   was  returnable.      It  was  a 
**  matter  and  thing  lawfully  had  or  done"  before  the  com- 
mencement of  the  repealing  Act,  and  as  such  continued  of 
the  same  effect  as  if  the  repealing  Act  had  not  repealed  the 
Act  under  which  this  matter  or  thing  was  had  or  done.     If 
the  summons  had  not  been  initiated  before  the  repeal,  the 
case  might  have  been  different,  but  it  was  issued,  attended, 
and  adjourned  before  the  repeal.     Then  the  repealing  Act 
specially  provides  that  such  proceeding  shall  be  nowise 
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affected,  but  shall  be  proceeded  with,  determined,  and 
enforced  as  if  there  had  been  no  repeal.  However  great 
the  hardship  that  may  arise,  the  words  of  the  saving  clause 
in  the  repealing  Act  leave  no  option  as  to  what  should  be 
the  decision  of  the  Court. 


1866. 


JRule  nisi  for  prohibitum  discharged. 


Sni,  Appbllajtt,  «.  EDDY,  EESPOwnBifT. 


s 


April  6. 


PECIAL  case  stated  under  the  Act  No.  32,  sec.  70,  by  Where  on  an 
the  Judge  of  the  Court  of  Mines  at  Ballarat,  on  appeal  complaint 

from  an  order  of  a  warden  made  under  sec.  76  of  the  Act,  l>«fore  a 

warden  xinder 

on  a  complaint  for  encroachment.  the  Act  No. 

82,  sec.  76, 
the  warden's 
At  the  hearing  of  the  appeal,  a  copy  of  the  minute  of  the  decision  was 

minuted  nnder 
sec.  80  in  these 
words:  "Case 


decision  of  the  warden  recorded  under  sec.  80  of  the  Act 
was  put  in  evidence.     It  was  in  this  form : — 


"Caubb  List,  Wabssh's  Coitst,  Ballabat,  Wbdnbsday,  6th 
"Dboehbeb,  1865. 


dismissed, 
havinfi^  been 
abjudicated  on 
before,"  and 
there  was  an 
appeal  to  the 
Court  of 
Mines,  and 
the  jurisdic- 
tion of  that 
Court  was 
objected  to, 
and  questions 
were  stated 
for  the  opinion 
of  the  Court: 

'*  I  hereby  certify  that  the  above  is  a  true  copy  of  the  minute  of  the       ffeld,  in 
"  deciMon  of  Mr.  Warden  Sherard  in  the  matter  of  the  above  com-   answer  to 
«  plaint,  on  the  6th  day  of  December,  a.i>.  1865.  ^^^  ^.^f  ■    ^ 

<<JoHKCoapoH,Ward«.."  J^^^^.^^^^* 
"  cftie  dismissed"  must  be  taken  to  mean  that  the  case  was  "  entertained  and  dismissed," 
and  not  dismissed  as  not  entertained,  and  that  the  Court  of  Mines  had  appellate  juris- 
diction ;  (2)  that  the  words  "  having  been  disposed  of  before"  were  improperly  minuted, 
were  not  part  of  the  "  decision,"  and  as  outside  the  "  decision  "  were  not  "  binding  and 
conclnrive  on  all  parties  "  under  section  80  of  the  Act 


pteinuiti. 

Defendants. 

Cause  of 
Complaint. 

Locality. 

Decision. 

J&hnSim 
•BdOtben. 

JamMEddv 
ud  Others. 

on    claim   of 
complainants. 

Black  Hill. 

Case  dismissed,  haTing 
been  abjudicated   on 
before. 

See  88rd  October,  IMS. 

OkoB.  WaUBherard, 

Warden. 
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^5^  CoTinflel  for  the  Eespondent  had  contended,  at  the  hear- 

ing,  that  this  minute  shewed  the  complaint  to  hare  been 
*'  dlBmissed,"  and  that  there  was  no  junfldictdon  in  the  Couii 
of  Mines  to  hear  any  appeal. 

Counsel  for  the  Appellant  had  contended  that  the  pienous 
adjudication  had  been  on  another  matter,  and  that  the  entry 
on  the  minute  meant  really  that  the  case  was  not  gone  into 
a  second  time,  rather  than  was  "  dismissed."  The  refusal 
of  the  warden  was  not  a  refusal  on  the  merits  of  that  case 
to  interfere  in  it — in  which  case  there  would  be  no  appeal, 
but  a  refusal  to  go  into  the  merits  because  they  had  been 
heard  and  determined  already — ^in  which  case  there  was 
nothing  to  deprive  the  Court  of  Mines  of  its  appellate 
jurisdiction. 

The  Judge  of  the  Court  of  Mines  held  that  he  had  i 

jurisdiction  to  decide  the  question  whether  or  not  the  j 

warden  had  decided  rightly  on  a  question    of  ettoppd  i 

between  the  parties.    At  the  request  of  Bespondent,  he  ; 
stated  in  this  special  case  the  following  questions : — 

''1.  Upon  the  case  stated,  does  the  appeal  lie;  and        \ 
"  should  the  Court  of  Mines  entertain  it  P  j 

J 
"Ifnot,thenr—  I 

"  2.  Should  the  Judge  of  the  Court  of  Mines  strike  out 
"  the  appeal,  or  should  he  make  an  order  dismusing  the 
"  appeal* 

"  But  if  the  appeal  lie,  then — 

"  3.  Is  the  warden's  minute  of  his  decision  that  he  had 
"  already  adjudicated  upon  the  same  question  between  the 
'*  same  parties  to  be  taken  as  conclusive  evidence  of  the 
"  fi&ct  so  stated ;  and  if  so,  then  does  the  previous  adjudi- 
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**  cation  b j  the  warden,  unappealed  from  (as  is  admitted         ^8^* 
"in  this  inBtance  to  have  been  the  case),  work  an  estoppel 
*^  between  the  same  parties,  under  section  80  of  the  Act 
"No.  32?" 

Wood  for  the  Appellant. 

FeUow9,  for  the  Bespondent,  referred  to  Begina  v.  Bridge- 
mtm  (a).  In  this  case  the  entry  "  dismissed  "  meant  "'  not 
"entertained." 

The  GouBT  held  that  the  fair  conclusion  from  the  minute 
was,  not  that  the  case  was  ''  not  entertained,"  but  that  it 
was  "  entertained,  and  dismissed."  If  something  short  of 
hearing  and  diflmiBsing  were  meant,  it  should  haye  been  so 
expressed.  The  first  question  would  be  answered  in  the 
affirmatiye.  As  to  the  other  question  (No.  8),  this  minute 
was  not  condusiye  eyidence.  The  entry  should  haye  been 
an  entry  of  the  ^  decision  " — ^that  the  cause  was  dismissed 
or  not  entertained,  as  the  case  may  have  been.  The  Act 
makes  the  ''decision"  binding  and  conclusiye  on  all  parties, 
and  a  minute  of  that  £m^  might  be  condusiye  evidence; 
but  in  this  case  the  entry  was  not  confined  to  a  mere  state- 
ment of  the  fiMst  of  the  decision ;  it  extended  to  the  reason 
why  that  decision  was  pronounced.  It  might  be  questioned 
whether  the  words  ^  having  been  adjudicated  on  before  " 
in  the  minute  were  any  evidence  of  the  £m^;  certainly  they 
were  not  conclusiye  on  the  Judge  of  the  Court  of  Mines. 

QuetHom  amwered  accordingly. 


(a)  2  New  Sess.  Cas.,  232. 
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INSKIP,  Appbllaitt,  v.  INSKIP,  Ebspoitdebt. 

Under  the        x\.PPEAL  case  stated  by  the  partieB  themselyeB  from 

sec.  71,  on  a  *^®  Court  of  Mines  at  Ararat. 

case  stated  by 

the  Judge,  it  ^ 

must  appear  <^  ^-  Stephen,  for  the  Bespondent,  took  a  preliminaiy 

that  the  objection  that  it  did  not  appear  on  the  case  that  the  Appel- 

parties  cannot       j  rr  rr 

agree  and  that  lant  had  given  notice  of  appeal  and  security  for  costs  under 

ap^^d        section  71  of  the  Act.     Broadfoot  «.  Wilson  (J),  O'Dea  t. 

security  for       Clayton  (c),  Henderson  v,  Wildish  (d),    Wbollerv.  Carver  (e) 

heen  given ;      '^^  ^^  ^^®  Justices  Statute,  which  is  different, 
and  the  non- 
appearance of 

those  requi-  BuMiy  for  the  Appellant  contrd,. 

sites  is  ground 
of  preliminary 

objection  to         Peb  Cubiak. — Before  a  Judge  of  the  Court  of  Mines 

tion  0?^*^'      under  the  Act  No.  32,  section  71,  can  intervene  between 

Judge  of  the     the  parties,  and  state  a  case  for  appeal,  it  must  under  that 

Mines  to  state  B6<^tion  appear  on  the  case  that  the  parties  could  not  agree. 

and  of  the  Su-  The  non-appearance  of  this  requisite  is  fatal  to  the  iunsdio 

to  hear  the       tion  of  the  Judge  below  to  state,  and  of  the  power  of  this 

appeal    But    Court  to  hear  such  a  case.    But  if  notice  of  appeal  and 
on  a  case  ^  .  . 

stated  by  the    security  for  costs  have  not  been  given,  or  other  requisites 

noEhMpew-      ^^®  ^®*  \>&&a  complied  with,  the  non-appearance  of  such 

anoe  of  the       requisites  does  not  justify  the  Court  in  acting  against  the 

no  ground  of    ni*>'^sini|  "  Onmia  prasumuntiir  rite  esse  acta  donee  probetur  tn 

preliminaiy      «  contrariwm.^*  At  most  their  absence  affords  grounds  for  an 
objection  to  ,  ,  . 

the  jurisdic-      application  to  the  Court  to  strike  the  case  out  of  the  list 

^'^ddV^t     if,  on  affidavits,  it  can  be  shewn  that  the  requisites  are 
of  the  requi-     absent  in  fact. 

be  taken  ^  Freliminary  objection  overruled, 

advantage  of 

^diviiTf  *^e       W  1  Wy.  &  W.,  Law  U7.  (iQ  Sup.  a.,Tic. 

defect  to  W  2  J6.,  262.  («)  AnU  p.  1. 

strike  the 
case  out  of 

*^®^^  END  OF  EASTER  TERM. 
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ARGUED  AND  DETERMINED 

IS  THI 

Supreme  Court  ot  'Fietoria, 

US 

TRINITY  TERM,  30  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

Stawell,  C.  J.  Williams,  J. 

Babby,  J. 


Q 


1806. 
EEGINA  V,  EEEDERICK  ODELL  MONCKTON.        Ma^9. 

June  21, 

TJESTTON  pf  law  reserved  and  case  stated  by  Wil-  Evidence  of  a 

Hams,  J.,  under  the  "  Orimhial  Law  and  Fractke  Statute  |^?®^  ^^^ 

1864"  (/).  Buffident  to 

support  a  con* 
yiction  for 
The  prisoner  was  tried  on  an  information  containing  more  embezzlement. 

counts  than  one,  but  only  one  count  was  relied  on  for  the  ^,  Aahford 

Crown — a  count  for  embezzlement.    He  had  been  Warden's  affirm^  and 

applied, 
clerk  and  Magistrates'  clerk  at  Talbot.     As  such  his  duty 

was  to  receive  divers  sums,  accotmt  in  a  certain  way  by 

periodical  returns  for  his  receipts  and  disbursements,  and 

pay  over  the  balance  to  his  public  account  in  the  bank.    In 

liis  periodical  returns  he  had  duly  accounted  for  his  receipts 

and  disbursements ;  but  he  had  falsely  stated  his  periodical 

balances  to  be  in  the  iron  safe  at  the  Warden's  Court, 


if)  No.  233,  sec.  389. 
W.  W.  It  a'b.      vol.  in. — ^LAW. 
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^^^^^^      when  in  fact  they  were  neither  there  nor  in  the  bank  to  hk 
BsaiNA       account,  but  had  been  misappropriated.     The  evidence 
MdrozToir.     &^^^  ^^  ^  BubstOQce  as  follows : — 

Betums  made  by  the  prisoner  every  month,  each  headed 
"  Mining  Department,"  and  by  a  description  worded  thus  :— 

"  Statement  of  sums  deposited  dnring  the  month  of  June,  1865,  with 
"Frederick  OdeU  Monckton,  Warden's  clerk  at  Talhot,  Amherst  divi* 
"  sion  of  the  mining  district  of  Maryborough,  in  conformity  with  the 
"  regulations  relating  to  auriferous  and  mineral  leases  and  water  lights, 
^  by  applicants  for  leases  and  licenses,  and  objectors  to  the  issne  of  such 
"  leases  and  licenses,  shewing  also  what  portions  of  such  sums  have  been 
"  disbursed  by  the  said  Frederick  Odell  MonekUm,  or  how  otherwise 
"  disposed  of,  and  the  balance  remaining  in  hand  at  the  close  of  the 
"month." 

The  return  then  made  a  tabulated  statement  of  the  pri- 
soner's receipts  and  disbursements  for  the  preceding  month, 
the  particulars  being  entered  under  printed  heads,  as 
follows : — 

"  (1)  Date  of  depont.  (2)  Names  of  applicants  or  objectors.  (8) 
"Area  of  ground.  (4)  Where  situated.  (5)  Amount  of  deposits  lodged 
"by  applicants  for  preliminary  expenses.  (6)  Amount  of  deposits 
"  lodged  by  objectors  to  cover  expenses  to  which  applicants  may  without 
"sufficient  reason  be  put.  (7)  Where  deposited  by  Warden's  derk, 
"  and  on  what  date.  (8)  Disbursements  by  Warden's  clerk  from  depo- 
"  sits  lodged  by  applicants  or  objectors.  Date  of  payment.  (9)  To 
"  whom  paid.  (10)  For  what  purpose.  (11)  Amount  from  deposits  of 
"  applicants.    (12)  Amount  from  deposits  of  objectors." 

In  the  return  for  September,  1864,  were  entered  the 
receipt  of  ten  sums  of  £15  lodged  by  applicants  for  preli- 
minary expenses.  In  the  7th  column,  under  the  printed 
heading,  "Where  deposited  by  Warden's  clerk,  and  on 
"what  date,"  were  entries  in  these  words:  opposite  the 
first— "In  Court-house  safe,  Ist  Sep.,  1864.."  Opposite 
the  other  nine  deposits  were  the  entries,  "  Do,,  6  Sep., 
"1864,"  "Do.,  8  Sep.,  1864,"  &c.,  corresponding  to  each 
date  of  actual  receipt  given  in  the  first  column,  headed 
"Date  of  Deposit."      The  total  receipts  for  the  month 
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were  cast  up  and  entered  at  foot  as  £160,  and  the  total  J^^^ 
disbursements  £78  5«.  6d.,  were  similarly  added  up  and 
entered.  At  foot  of  all  was  a  statement,  partly  printed 
and  partly  written,  in  the  following  form.  The  printed 
words  are  distinguished  by  Boman  type  and  the  written 
words  by  italie.  All  the  figures,  except  the  blank  date 
186 —  for  the  year,  were  in  the  prisoner's  writing : — 

"Statement  of  the  balance  in  band  at  the  expiration  of  tbe  month 
-of  186     :— 

£    B.   d. 
Balance  brongbt  forward  from  bist^     oqa  17    2 

montb's  return        •        -        -  i 
Amount  of  deposits  received  during  ^ 

tbe  present  montb  of /90peMid0r,>     150  £446  17    2 

1864 J 


Total-        .        .  £446  17    2 

Amount  disbursed  during  tbe  present ")  £  78    6    6 

month  of  SepUmber,  1864       - ) 


Balance  in  band     •        -        •     £868  11    8" 

Appended  to  each  monthly  return  was  a  solemn  declara- 
tion made  and  signed  on  the  6th  October,  1864,  by  Jl  O, 
Monckton,  before  a  J.P.,  in  these  words  : — "  This  return  is 
"correct  and  true  in  every  particular."  The  return  for 
October  entered  eleven  receipts,  amounting  to  £165 ;  dis- 
bursements amounting  to  £99  8^.  2d, ;  and  a  balance  in 
hand  of  £434  Bs,  6d.  All  the  receipts  were  stated  to  have 
been  deposited  in  "  Court-house  safe  "  on  the  dates  of 
receipt.  The  returns  for  November,  1864,  shewed  seven 
receipts,  and  a  balance  in  hand  of  £476.  All  the  receipts 
were  returned  as  deposited  in  "  Court-house  safe,  Talbot," 
on  dates  of  receipt.  The  returns  of  November  shewed  a 
single  receipt  of  £15,  deposited  "  In  Court-house  safe"  on 
date  of  receipt,  and  a  balance  in  hand  of  £448  14«.  The 
petnma  for  March,  1865,  shewed  five  receipts  and  a  balance 
in  hand  of  £411  7«.  The  deposits  were  returned  as  in 
**  Court-house  safe"  on  dates  of  receipt.    The  returns  for 
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April  shewed  a  balance  in  hand  of  £403  128.,  and  stated  the 
receipts  to  be  deposited  in  "  Court-house  safe"  on  the  dates 
of  receipt.  Those  of  May  a  balance  in  hand  of  £355,  and 
the  receipts  to  have  been  deposited  on  the  dates  of  receipt. 
The  returns  of  June  shewed  four  receipts,  and  a  balance  in 
hand  of  £387  at  the  expiration  of  the  month  of  June, 
1865.  The  column  headed  "  Where  deposited  by  Warden's 
"  clerk,  and  on  what  date"  contained  four  entries  of  deposit 
corresponding  with  the  date  of  receipt.  The  entries  were  \ 
in  this  form,  "  Safe,  Court-house,  June  19,  1865,"  the  one  J 
varying  from  the  other  only  in  the  date.  Each  of  these 
monthly  returns  had  been  "  made  and  declared"  on  the  5tb, 
6th,  7th  or  8th  of  the  succeeding  month ;  those  for  June  on 
the  8th  July.  | 


The  other  documents  proved  were — (1)  A  letter  from  the  I 
Mining  Department  to  Monchton,  as  Warden's  clerk,  dated 
27th  June,  1865,  "  referring  to  the  statements  fiimished  by 
"  you  monthly  of  the  sums  received  and  disbursed  on  account 
"  of  applications  for  leases,"  and  containing  instructions 
from  the  Minister  of  Mines  "  that  in  future  when  the  balance 
"  of  the  amounts  deposited  exceeds  the  sum  of  £100,  it  will 
"  be  necessary  for  you  to  obtain  and  forward  with  the  return 
"  referred  to  a  certificate  from  the  Manager  of  the  Bank  in 
'*  which  such  deposits  are  lodged  that  the  balance  on  the 
"  date  up  to  which  your  return  is  made  is  actually  to  the 
"  credit  of  your  leasing  account."  (2)  A  letter  by  Monch- 
ton  to  the  Minister  of  Mines,  dated  5th  August,  1865, 
acknowledging  receipt  of  the  letter  of  instructions  of  27th 
June,  excusing  himself  for  not  having  complied  with  it,  and 
promising  compliance  as  to  future  returns.  (3)  A  telegram 
from  the  Secretary  of  Mines,  dated  7th  August,  directing 
MoncJcton  to  forward  his  July  returns  and  Bank  Manager  s 
certificate,  and  asking  him  these  questions  : — "  What  do  you 
"  mean  by  the  word  '  safe  ?'  Are  the  moneys  paid  into 
"  your  public  account  at  the  bank  or  not  ?"  A  telegram 
by  Monckton,  in  answer  to  the  preceding  telegram,   and 
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answering  among  other  matters — "The  moneys  referred       ^^^^^ 

"  to  were  kept  in  the  iron  safe  in  Court-house."      Oral 

evidence    was    given  that    Monckton    obtained   leave    of 

absence  from   Mr.   Warden   Orespiffny;  that  he  did  not 

return  at  the  expiry  of  the  leave,  but  sent  a  written  apology, 

dated  29th  August  (a  Tuesday),  stating  that  he  could  not 

possibly  return  before  the  following  Thursday  ;  that  on  the 

31st  the  Warden  communicated  with  the  Minister  of  Mines, 

and  on  Ist  September,  under  telegraphic  instructions,  looked 

for  the  keys  of  the  Court-house  safes,  and  being  unable  to 

find  them,  had  safe  No.  1,  "  the  large  safe,"  broken  open, 

and  found  in  it  no  money  but  a  key,  which  opened  safe 

No.  2,  in  which  the  only  money  found  was  £55  in  cash ; 

that  Monckton' 8  account  with  the  bank  as  "  Warden's  clerk" 

j         was  closed  on  the  18th  August ;  that  there  was  a  balance  to 

I         his  credit  in  the  bank  of  £8  3#.  6  J.  as  "  Clerk  of  the  Courts  " 

!         on  the  1st  September ;  that  his  private  account  was  "  nothing 

large ; "  and  that  there  was  a  general  deficiency  on  the  1st 

September,  of  £427  68.  lOJ.,  after  allowing  credit  for  the 

£55  in  the  safe  and  the  £8  3«.  6J.  in  the  bank.     The 

following    evidence   was   also   given  by  Bichard  I^rancis, 

chief  clerk  in  the  department  of  Mines : — "  On  the  1st 

i         "  September,  the  prisoner  came  into  my  office ;  Inspector 

"  Nicholson  was  with  him.     I  said  to  him — *  We  are  in 

"  *  communication  with  the  Warden  respecting  the  state  of 

;         " '  your  accounts.     By  your  declared  accounts  on  the  3rd 

r  "  *  June,  you  shew  a  balance  of  £387.     We  have  not  yet 

I         "'received  from  you  any  return  for  the  month  of  July. 

I         "  *  What  is  the  amount  of  your  present  balance  ?  *     He 

"  said,  *  I  believe  £309.'     I  afterwards,  about  two  o'clock, 

"received  a  telegram  from  Mr.  Crespigny.     I  then  asked 

"  Mr.  Monckton  where  was  the  balance.     He  said,  *  In  the 

"  *  office  safe.'    I  said,  *  In  which  of  the  safes  ?'    He  said, 

"*  In  the  large  safe.'" 

The  prisoner  was  found  guilty  on  the  count  for  embezzle- 
ment only.    On  this  count  hia  Ho^or  reserved  two  quea- 
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^66.  tions : — '*  lat.  Is  a  general  defidency  sufficient  to  support  a 
^  count  for  embezzlement  ?  2nd.  Does  the  act  of  the  pri- 
^  soner  debiting  himself  with  the  items  do  away  with  the 
"  concealment  and  fraud  in  such  wise  as  to  negative  the 
"  charge  of  embezzlement  ?  The  opinion  of  their  Honors 
"  is  requested  as  to  whether  either  of  the  points  reserved 
"  in  favor  of  the  prisoner  is  sufficient  to  entitle  him  to  an 
"acquittal." 

O.  A,  Smyth  for  the  Crown. 

jF.  L,  Smith  for  the  prisoner. 

Owr,  adv.  vuU. 


Jume  21.  Stawell,  C.  J. — ^We  think  that  there  is  no  sound  dis- 

tinction to  be  drawn  between  this  case  and  that  of  Begina 
V,  Ashford  (y).  On  a  review  of  the  authorities,  especially 
Beg.  V,  Froude  Qi)  and  Beg.  v.  Bichardson  (j),itiB  obvious 
that  the  finer  distinctions  on  which  the  English  Courts 
acted  in  the  earlier  cases,  no  longer  preclude  them  from 
holding  that  a  general  deficiency — if  accompanied  with 
circumstances  of  fraud  and  an  admission  of  the  receipt  of 
an  amount  of  the  employer's  money — ^is  sufficient  to  sup- 
port a  conviction.  The  facts  here  are,  briefly,  that  the 
prisoner  did  not  comply  with  the  Government  regulations 
respecting  the  place  of  deposit  of  public  moneys ;  gave 
false  excuses  for  his  non-compliance  ;  left  his  office  before 
he  had  obtained  leave ;  made  untrue  statements  respecting 
the  deficiency ;  and  when  asked  the  amount  of  the  balance 
and  where  it  was,  answered  £309,  and  in  the  safe.  This 
safe  when  broken  open  contained  only  £55.  The  general 
deficiency  was  upwards  of  £400.  We  think  these  facts 
bring  the  present  case  within  the  principle  of  the  recent 
decisions  of  the  Courts  in  England. 

Conpiction  upheld, 

(g)  2  Wy.  &  W.,  Law,  J71.  W  1  Leigh  &  Cave,  9. 

0)  2  F.  &  Fu  343. 
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EEaiNA  V.  AH  TOOK 

V^TTESTION  of  law  reserved  and  case  stated  by  JMbfet-  A  foreignOTon 

worthy  J.,  under  the  "  Oriminal  Law  and  Fractice  Statute  ^  meLatc^ 

1865  "  (k),  as  foUows :—  ^^  ^o  "gj* 

ofperemptoiy 

challenge  as 
"  The  prisoner  was  tried  before  me  for  rape  during  the  J^^  *^^ 
"Melbourne  Criminal   Sittings  for  February,  1866.     He  then  returned 
"  being  a  Chinaman  had  obtained  an  order  for  a  jury  de    ^    ^ 
"  medufftate,  and  the  sheriff  had  returned  a  panel  of  eighteen 
"foreigners.     When  the  case  was  called  on,  counsel  on 
"behalf  of  the  prisoner    insisted  that  he   was  entitled 
"peremptorily  to  challenge  twenty  of  these   foreigners. 
"I  held  that  as  to  these  foreigners  he  was  entitled  to 
"  challenge  only  for  favor  or  special  cause,  and  the  jury 
"was  ballotted  for  and  formed  on  that  basis,  the  Crown 
"prosecutor  ordering  one  foreigner  to  stand  aside.     The 
"  prisoner  was  convicted  and  sentenced  to  deatL     Feeling 
"  doubt  as  to  the  propriety  of  the  course  pursued,  I  res- 
"  pectfuUy  submit  the  point  to  the  full  CoiLrt  as  a  case 
"reserved  under  the  above  section." 

Adamwn  for  the  Crown. 

Dauf9on  for  the  prisoner. 

The  references  made  were  to  the  "  Jtiri/  Act,^'  No.  272, 
all  the  earlier  sections  up  to  the  beginning  of  sec.  87,  com- 
pared with  the  remainder  of  that  section,  and  particularly 
with  sec.  38 ;  3  C^eo.  III.,  cap.  xxv.,  sees.  8  and  9 ;  7  and  8 
Old.  HL,  cap.  ixxiL ;  28  Udw.  I.,  cap.  xiii. ;  JBac.  JJb.y  tit. 
"Jiify,"  E.  1;  Co.  Lit.,  156a,  beginning  "Albeit  the 
i*  words ;"  and  Qiorgetti^a  case,  before  Channelly  B.  (Z.) 

{k)  No.  233,  sec  389.  legal  reporter.     See  the  London 

(Q   Kot  yet  reported  by  any      Timu  of  August  10, 1865, 
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Stawell,  C.  J. — The  right  to  a  jury  de  m^duetate  is  the 
creature  of  statute,  and  the  enactments  of  the  Imperial 
Parliament  having  been  repealed,  so  far  as  they  are  appli- 
cable to  the  country,  the  law  on  the  subject  is  now  con- 
tained in  the  "  Juries  Statute  1865,"  No.  272.  The  general 
powers  of  section  37  do  not  extend  to  this  case — ^the  terms 
of  that  section  do  not  fit  the  circumstances.  The  whole 
right  of  challenge  as  to  alien  jurymen  is  found  in  section 
38.  There  is  no  right  of  peremptory  challenge  given  in 
that  section — only  a  right  to  challenge  for  "any  other 
"  cause  "  besides  "  want  of  freehold  qualification,"  and  for 
such  cause,  but  only  for  such  cause,  "  in  like  manner  aa 
"  if  he  were  qualified  by  this  Act."  We  think  that  there 
is  only  a  right  to  challenge  for  cause  aliens  summoned  to 
form  a  jury  de  medicetate  lingucB, 

Conviction  affirmed. 


June  21, 

A  Chinese  wit- 
ness may  be 
sworn  on  the 
Bible.    The 
form  of  admin- 
istering the 
oath  is  imma- 
terial; the  sub- 
stance only  is 
essential.    If 
a  witness  de- 
clare that  a 
special  form 
is  binding  on 
his  conscience 
the  Court  is 
obliged  to 
accept  it. 


EEGINA  V.  McILEEE. 


C^UESTION    of  law    reserved, 
Barry,  J.,  on  circuit,  as  follows  : — 


and    case    stated    by 


"  Beeohwobth. — The  prisoner  was  tried  before  me,  at  the  Circuit 
'  Court  held  at  Beechworth,  on  13th  April,  1866,  on  a  charge  of  horse- 
'  stealing.  The  first  witness  called  for  the  Crown  was  a  Chinese 
'named  Ah  Tye,  Being  unable,  as  he  said,  to  speak  English,  an 
'  interpreter  was  sworn  to  administer  to  him  the  oath ;  and  on  being 
'  asked  by  the  interpreter  in  what  manner  he  proposed  to  be  sworn,  he 
'  replied,  •  I  will  kiss  the  book,'  pointing  to  the  Bible.  Counsel  for 
'  the  prisoner  requested  that  the  witness  might  be  examined  on  the 
'  voire  dire,  whereupon  he  gave  the  following  replies  : — *  I  am  not  a 
' '  Christian.  I  cannot  read  English.  I  will  kiss  the  book,  because  1 
'  'believe  it  is  a  good  book.  1  was  never  sworn  on  such  a  book  before, 
' '  except  at  the  police-court.  X  took  the  oath  on  that  book  there  then 
'  *  at  my  own  suggestion.  I  was  told  that  the  Bible,  translated  into 
'  *  Chinese,  was  good.  It  is  God's  book.  The  Book  of  God  is  alwa^ 
' '  good.  It  was  not  read  to  me.  I  have  heard  a  Chinese  preacher 
*  *  {I\t,n  Si»g)  read  fiK)m  the  Bible.    The  book  now  shewn,  to  mo 
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' '  ISoteoe^s  Evidence]  yon  tell  me  is  a  law  book.  I  woiild  kiss  it  to 
' '  bind  myself  to  speak  the  trath,  if  it  is  a  book  teaching  anyone  to  be 
'  'good.  I  believe  in  God.  I  believe  that  if  I  am  good  I  will  go  to 
' '  heaven  when  I  die.  I  will  kiss  the  book  to  bind  me  to  speak  the 
"truth.'     The  oath  was  then  administered  to  him;   he  kissed  the 

*  Bible,  and  swore  that  the  mare,  the  subject  of  the  prosecution,  then 
'  outside  the  Court,  was  his  property.  The  prisoner  was  found  guilty, 
'  and  sentence  was  passed  upon  him  by  me,  but  execution  was  respited 

*  until  the  opinion  of  their  Honors  the  Judges  of  the  Supreme  Court 
'  should  be  obtained,  as  to  whether  the  witness  was  duly  sworn.  I 
'  have  the  honor,  therefore,  to  submit  for  the  consideration  of  the 
'  Judges  the  question — Was  this  witness  duly  sworn  P" 

"  Redmond  Babet." 


1866. 


"  The  following  authorities  are  submitted : — 3  Institute,  165 ;  Sail, 
**P.  C,  279;  Archeologia,\'o\,xj.,,  140;  Seldon,  iii.,  1533;  Titles  of 
"  Honour,  269 ;  JPuffendotf,  iv.,  sees.  11,  16 ;  TiUotson's  Sermon  on 
'*  Oaths,  7 ;  Foley's  Moral  Philosophy,  i. ;  OnUchund  v.  Barker  (m), 
"  Atcheson  v.  Everett  (n),  and  the  case  of  Margaret  Fell  and  Qeorge 
"  Fox  (o)." 

G  A,  &m/th  for  the  Crown. 

No  counsel  was  instructed  for  the  prisoner. 

Beference  was  made  by  the  Judges  to  Taylor  on  JEvi- 
denee,  4th  edit.,  p.  1181. 


Stawell,  C.  J. — ^The  true  test,  as  quoted  by  Mr.  Smythy 
is  whether  the  witness  believes  in  rewards  and  punishments 
for  good  and  evil  conduct,  and  that  the  oath  is  binding 
on  his  conscience.  The  outward  form  of  administering  the 
oath  is  comparatively  unimportant — none  is  prescribed  by 
law.  In  my  opinion,  if  the  witness  declares  that  a  special 
form  is  binding  on  his  conscience,  the  Court  is  obliged  to 
accept  it.  Ho  is  to  be  judged  by  his  professions.  It 
does  seem,  at  first  sight,  singular,  I  will  not  say  a  mockery, 
that  a  person  who  declares  himself  not  a  Christian  should 
Bwear  on  the  Bible,  but  it  is  less  so  when  more  thought- 


(«)  I  Sm.  L.  0.,  326. 


(n)  Cowp.,  389. 
(o)  St  Ttm  us. 
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Jl^^^  fiilly  considered;  for  a  witness,  though  not  a  Christian, 
may  regard  the  Bible  with  reverence,  and  at  all  cYents 
may  deem  an  oath  taken  on  that  book  to  be  a  form  of 
swearing  which  is  binding  on  his  conscience. 

Babby,  J. — I  think  so  too.  I  may  observe  also  that 
none  of  the  consequences  predicted  as  likely  to  flow  from 
dispensing  with  oaths  altogether  will  follow  from  admitting 
as  binding  any  form  or  ceremony  observed  when  taking 
an  oath.  The  penalties  of  perjury  attach  equally,  what- 
ever the  form,  if  the  witness  acknowledge  that  he  is  bound 
by  the  oath  taken  and  swear  £dsely.  The  common  sense 
view  of  the  question  certainly  is,  that  the  substance  of  the 
oath,  the  bringing  of  himself  by  the  witness  under  a  solemn 
obligation  to  tell  the  truth,  is  distinguishable  from  the 
form,  which  varies  in  different  nations,  and  even  in  different 
parts  of  the  same  country.  In  the  British  Islands  some 
persons  refuse  to  conform  to  the  ceremonial  mode  adopted 
by  others.  [His  Honor  read  from  the  leading  case  of 
Omichund  v.  Barker."]  This  witness  declared  that  this 
form  of  oath  bound  him  to  speak  the  truth,  and  I  think  it 
was  sufficient.  In  reserving  the  case,  I  cannot  say  I  felt 
much  doubt ;  but  as  I  was  given  to  understand  various 
notions  prevailed  in  different  places  as  to  the  mode  of 
administering  oaths,  I  thought  it  advantageous  that  what 
the  law  is  on  the  subject  should  be  well  considered. 

Conviction  upheld. 
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SMITH,  ApBLLAirr,  v.  MAETIN,  Eespotoent. 

Appeal  case  stated  by  Justices  in  Petty  Sessions  at  St.  An  affidavit 

Elda.    A  distress,  at  the  suit  of  William  Smith,  was  levied,  ^^^^^^ 

under  warrant,  of  the  goods  of  Dorothea  White,     "When  and  SecwriHet 

the  goods  were  seized  W.  H,  Martin  claimed  them.     Smith  204,  see.  55, 

and  Martin  appeared  on  interpleader  summons  before  the  verifying  the 

,  residence  and 

Magistrates,  to  contest  the  ownership  of  the  goods.    At  occupation  of 

the  hearing  of  the  interpleader  summons  Martin  offered  in  *^?  attesting 
°  ^  ^  witness  to  a 

evidence  a  bill  of  sale  &om  Dorothea  White  to  himself^  and  bill  of  sale,  is 

White  was  called  to  prove  her  own  execution  of  it,  and  the  ^^q^^J^    * 

identity  of  the  goods  in  it  with  those  seized.     "  It  was  Law  Proce- 

"  objected  that  she  was  not  a  competent  witness,  on  the  i865,"No.274, 

"grounds  that  attestation  was  essential  to  the  validity  of  sec.  879,  an 

,       affidavit '*  read 
"the  bill,  and  that  Mr.   Woolcott,  whose  name  was  sub-  ormadenseof 

"  scribed  as  an  attesting  witness  thereto,  should  be  called  to  *?  "^y  matter 
°  ^  \  depending  in 

"  prove  it,  or  else  evidence  be  given  of  his  death  or  absence  Court." 

"  fipom  the  colony.      Eeference  was  made  to  Whyman  v.  ^^^'^nd  Se- 

"  Oarth  (p),   and  to  the   *  Statute  of  Evidence,'  No.  197,  cwrUie^  Sta- 

"  sec.  65.     The  magistrates  overruled  the  objection,  and  g^  55^  ^^^  ^^^ 

"admitted  Dorothea  White's  evidence,  which  proved  her  req^iirethat 

every  execn- 
"  execution  of  the  bill  of  sale,  and  the  identity  of  the  goods  tion  of  a  bill 

"in  it  with  those  seized."     The  magistrates  decided  for  ^L^'^^v  ^ 

Martin,  and  on  Smith's  appeal  stated  a  case,  concluding  that  where 

with  (among  others)  the  foUowing  points :— «  (1)  The  bill  "^^^  ^^' 

"  of  sale  was  invalid  in  consequence  of  there  being  an  attested  there 

"erasure  or  interlineation  in  the  jurat  of  the  affidavit  copy  of  it  and 

"  sworn  by  the  attesting  witness  thereto,  as  to  the  eiecu-  *^  affidavit 

venfyinff  the 
*tion  of  the  bill  of  sale.      (2)  Dorothea  White  was  an  residence  and 

"  incompetent  witness.     (3)  There  was  an  attesting  witness  ??^"^^  ^ 
"  to  the  bill  of  sale  and  no  evidence  given  that  he  was  dead  witness. 
«oroutofth6colony."  f^Z^ 

cntion  of  a 
Hllof  sale  is  atteeted,  snch  execnldon  may  under  the  **  StattUe  of  JSvidsnee,"  No.  197| 
MO.  65,  be  proved  by  other  evidence  than  that  of  the  attesting  witness, 

(j)  8  ExdL  808« 
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The  Justices  held  as  follows: — "We  being  of  opinion 
"  that  Dorothea  Wliite  was  a  competent  witness  to  prove  the 
"  bill  of  sale  and  give  evidence  of  the  contents  thereof;  and 
"  of  opinion  that  the  bill  of  sale  had  been  duly  registered ; 
"  and  of  opinion  that  it  was  not  necessary  to  call  the  attesting 
"  witness  to  prove  the  bill  of  sale ;  and  of  opinion  that  the 
"  bill  of  sale  was  valid ;  determined  that  the  matter  herein- 
"  before  stated  was  sufficient  to  support  the  claim  of  W,  S. 
"  Martin  to  the  goods." 

Fellows  for  Martm,  the  claimant  below  and  Eespondent. 

Wood  for  Smithy  the  execution  creditor  below  and  Appel- 
lant. 

Stawell,  C.  J. — ^The  "  Common  Law  Frocedv/re  Statute 
1865,"  section  379  {q)  applies  only  to  proceedings  in  the 
Supreme  Court,  and  to  matters  depending  in  that  Court ; 
this  affidavit  was  not  being  then  read  or  made  use  of  in 
this  Court.  As  to  the  bill  of  sale  the  "  Instruments  and 
Securities  Statute,^  section  56  (r)  must  be  read  not  as 
requiring  that  there  shall,  in  every  case,  be  an  attestation 
of  the  execution  of  a  bill  of  sale,  but  only  that  wherever 
there  is  such  an  attestation  there  shall  be  filed  a  true 
copy  of  it,  and  an  affidavit  containing,  among  other  matters, 
a  true  description  of  the  residence  and  occupation  of  the 
attesting  vdtness.  Under  the  "  Statute  of  Evidence^*  {s)  it 
is  not  necessary  that  an  attesting  witness  should  be  called 
where  an  attestation  is  not  needed  to  make  the  instrument 
valid.  Mrs.  White  was  therefore  a  competent  witness  to 
prove  the  execution  of  the  bill  of  sale  as  well  as  the  iden- 
tity of  the  goods.  We  think  the  magistrates  were  correct 
in  the  view  they  took. 

Appeal  dismissed. 


{q)  No.  274,  sec.  379.  (*)  No.  197,  aec  56. 

(r)  No.  204,  aeo.  56. 


CASES  AT  LAW. 


37 


D 


1866 
HOLLAGHAN  v.  JONES.  v^^O 

June  21,  22. 

EMUEEEE  to  an  equitable  plea.  -H".  and  J.  en- 

tered  into  the 
following 

The  declaration  contained  a  special  count,  setting  out  agreement:-- 

^  t?  «« February  2 

the  following  agreement: —  1866—1  Ed- 

ward Jones 
doth  hereby 
"February   2   1866—1  Hdward  Jones  doth  hereby  sell  to   yon  sell  to  yon 
«  William    SoUaghan    one  butcher's    shop  two-roomed  cottage  two    WUliam  Rot- 
"yards  and  boiler  also  tools  &c.  situated  at  Stringer's  Creek  for  the  ^^^^J^^^ 
"sum  of  ninety  pounds  (£90  0*.  Od.)  the  half  to  be  paid  in  cash  and   ^^      ^^^_ 
"  the  baUnce  viz.  forty -five  pounds  (£46)  in  four  months  from  date   roomed  cot- 
"  And  1  Edward  Jones  doth  hereby  agree  not  to  start  in  business  on  tage  two 
**  Stringer's  Creek  in  opposition  to  him.  yards  and 

"  E.  JONIS.       *^^«^  *^ 
'^mtae^mUiam  Carr"  ^l^\t 

Stringer's 
Orcek  for  the 

It  averred  that  all  conditions  were  fulfilled  and  all  things  gum  of  ninety 

had  happened  to  enable  Plaintiff  to  have  a  good  title  made  ^°^i/^^^ 

to  the  real  estate  and  possession  of  the  chattels,  yet  that  paid  in  cash 

the  Defendant  had  not  made  a  good  title  or  delivered  the  ^^^^  ^^  *" 

chattels,  whereby  Plaintiff  lost  his  £45,  and  the  cost  of  forty-five 

investigating  Defendant's  title,  and  the  profits  of  business  in  four  months 

which  he  would  have  made.     Damages  on  this  count,  £300.  ^™  ,^^ 

And  I  Ed' 
ward  Jones 

The  Defendant  pleaded  to  the  special  count  an  equitable  ^"^^^^^fZ 
plea,  as  follows : — "  Defendant  for  a  defence  on  equitable  start  in  busi- 
**  grounds  to  so  much  of  the  first  count  as  relates  to  the  ^^i^*^, 
"  said  shop  and  cottage  says,  that  at  the  time  of  making  9*5**  *"  ^^f," 
"  the  said  agreement  the  Defendant  held  the  said  shop  and 
"cottage  under  a  'business  license,'  duly  issued  to  the  demurrer 
"Defendant  in  that  behalf,  whereof  Plaintiff  before  and  at  that  the  pro- 

,  11.  ^'^^  '^  ttaltcs 

the  making  oi  the  agreement  had  notice ;  and  the  tenure  was  part  of 

"  aforesaid,  and  not  a  tenure  in  fee-simple,  was  intended  by  *^®  contract 

"  both  parties  to  be  the  subject  of  the  said  agreement."         not  be 

r^ected;  and 
that  the  agree- 
ment with  the  proviso,  was  void  as  in  general  restraint  of  trade. 
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^^^^  Demurrer  to  this  plea : — "  Becaufie  it  does  not  shew  that 

"  there  was  any  mistake  in  the  said  agreement,  as  a  person 
"  may  contract  to  sell  a  larger  interest  than  he  possesses  at 
**  the  time  of  making  the  contract ;  and  because,  even  if 
"  there  had  been  a  mistake,  a  Court  of  Equity  would  noi 
"  have  granted  unconditional  relief,  but  would  have  required 
"  the  present  Defendant  to  put  the  present  Plaintiff  in 
'' possession,  or  to  assign  to  him  the  interest  which  the 
"  Defendant  has  under  the  business  license." 

The  Defendant's  point  for  argument  was,  that  the  special 
count  in  the  declaration  was  bad,  because  the  agreement 
which  it  set  forth  was  void,  being  in  restraint  of  all  trade. 

Wood  for  the  Plaintiff. 

Fellows  for  the  Defendant,  gave  up  his  equitable  plea,  and 
relied  solely  on  the  agreement  set  forth  in  the  declaration 
being  void  as  in  restraint  of  all  trade. 

The  authorities  referred  to  were — Mitchel  v,  Reynolds  (t). 
Thames  Iron  Works  Company  v,  Boyal  Mail  Company  (tj), 
Bartlett  v.  Wells  (w),  Coe  v.  Clay  (a:),  Jinks  v.  Edwards  (y), 
Brtiry  v.  M^Namara  {z),  Boyal  Mines  Society  v.  Maynay  (o), 
Solvency  Guarantee  Company  t?.  Freeman  (5),  Woodhouse  v, 
Farehrother  (c),  Mallan  v.  May  (d),  Hilton  v.  Eckersley  (e), 
and  Oreen  v.  Brice  (/). 

Cwr.  adv.  vuU, 


June  22.  Stavtell,    C.  J.  —  Demurrer  to  plea ;   it  was  not  at- 

tempted  to  sustain  the  plea;    the   Defendant's    counsel 

(0  1  Sm.  L.  C,  289.  (ft)  7  H.  &  N.,  17. 

(c)  13  C.  B.,  N.  S«  358,  377.  (c)  5  EU.  &  Bl,  277. 

(to)  1  B.  &  S.,  839.  {d)  11  M.  &  W.,  653. 

(or)  5  Bing,  440.  \e)  6  EIL  &  Bl.,  47. 

(J)  11  Exch.  775.  (/)13  M.  &  W.,  695,  S.C.  16 

(z)   5  EU.  and  Bl.,  612.  7ft.,  346. 

(a)  10  Ex.  489. 
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lelied  <m  the  defect  of  the  agreement  on  which  the  Plaintiff  ^J^^i^ 
declared.  That  agreement  contained  a  stipulation  by  the  ven-  HotuiOHAir. 
dor  "  not  to  etart  in  business  on  Stringer's  Creek  in  opposi-  jo^ 
**  tion  to  him,"  the  purchaser.  The  Defendant  contended 
that  this  provision  rendered  the  whole  agreement  void,  as 
in  restraint  of  trade;  and  after  consideration  of  the 
argument,  it  appears  to  us  that  it  was  almost  conceded 
that  it  was  so.  The  undertaking  was  given  to  enhance 
the  Talue  of  what  the  vendor  was  selling,  and  accord- 
ing to  the  cases  it  should  have  been  confined  to  the  good- 
will of  the  business  then  actually  carried  on  in  the 
cottage  and  shop  sold.  We  think  the  true  test  of  the 
validity  of  such  a  stipulation  is,  whether  it  is  restricted  to 
an  existing  business  or  not ;  if  so  limited  the  law  regards  it 
as  an  encouragement  to  trade ;  if  not  so  limited  it  is  bad, 
because  the  law  regards  it  as  in  restriction  of  trade.  The 
reason,  says  Baron  FarJce^  in  one  of  the  cases  cited  during 
the  argument,  for  holding  such  stipulations  to  be  good  when 
80  restricted  is,  that  they  redound  to  the  advantage  of  the 
public:  a  person,  if  enabled  thus  to  benefit  himself,  is 
encouraged  to  increase  his  business,  and  thereby  get  an 
increased  price  for  it^  and  in  this  mode  the  public  is  bene- 
fited. The  Plaintiff,  admitting  the  law  to  be  so,  urged  that 
this  agreement  was  not  made  void  by  the  stipulation, 
because  the  stipulation  itself  might  be  rejected  and  the 
agreement  still  held  valid  and  binding  in  all  its  other 
clauses.  He  maintained  this  view  on  the  authority  of 
Mallan  v.  May  and  Chreen  v,  Frice,  in  which  unques- 
tionably a  portion  of  each  agreement  was  rejected  as  bad 
because  in  restraint  of  trade,  and  the  rest  maintained,  for 
instance,  in  one  of  these  cases  the  restriction  was  as 
to  business  "in  London,  or  vnthin  600  miles  thereof," 
and  there  the  latter  part  of  the  restriction  alone  was  held 
void  and  rejected,  while  as  to  the  restriction  in  London 
it  was  held  valid.  But  in  each  the  agreement  was  an 
executed  agreement,  and  not  executory,  still  remaining  to 
be  performed ;  and,  moreover,  one  of  them  was  the  case 


17. 

Jones. 
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1866.  of  a  bond,  and  the  other  of  a  covenant  under  seal.  The 
HoLLAGHAK  prcsent  agreement  is  executory,  and  not  under  seal.  It 
wa3  urged,  however,  that  this  point — that  of  the  agreement 
being  executed  as  distinguished  from  executory — was  not 
alluded  to  in  the  argument,  and  makes  no  difference.  But 
that  was  scarcely  so.  Price  v,  Oreen  seems  to  have  been 
brought  almost  with  the  object  of  reviewing  Mallan  v.  May, 
and  the  latter  case  was  based  on  Chesman  v,  Nainhy,  2  Lord 
Raymondy  1457.  In  Price  v.  Green  the  counsel  particularly 
rely  on  the  fact  that  all  the  work  had  been  done — that  the 
agreement  was  one  executed  and  not  executory ;  so  that  no 
question  could  there  have  arisen  such  as  could  arise  here, 
of  the  opposite  party  suing  the  Plaintiff  for  performance 
of  his  part  of  the  agreement.  In  the  present  instance  the 
Defendant  might  sue  the  Plaintiff  for  payment  of  the 
balance;  and  if  the  Defendant  had  not  performed  the 
stipulation,  the  Plaintiff  might  say,  in  defence,  "  I  under- 
"  took  to  pay  the  balance  partly  on  account  of  the  stipula- 
"  tion  you  have  broken,  and  as  you  have  so  broken  the 
"  stipulation  I  am  not  now  bound."  No  portion  of  that 
stipulation  therefore  could  be  rejected.  There  is  an  obser- 
vation of  Mr.  Justice  Patteson,  to  the  effect  that  the  part 
of  the  stipulation  rejected  "  probably  "  induced  a  larger 
price  for  the  business ;  but  he  himself  expressly  says  that 
that  supposition  is  "  mere  conjecture."  In  the  present 
case  that  is  not  so.  There  can  be  no  doubt  that  this 
stipulation  was  part  of  the  consideration  for  which  the 
price  was  given  here.  The  agreement  was  as  to  payment 
of  part  of  the  price  executory.  If  we  rejected  this  part 
of  the  agreement — the  stipulation — we  should  be  reject- 
ing part  of  the  consideration  for  the  contract,  what 
then  remains  to  support  the  contract  itself.  "We  do  not 
hesitate  to  say  that  we  cannot  reject  such  a  stipulation. 
It  is  in  general  restraint  of  trade,  and  the  agreement  can- 
not therefore  be  enforced.  The  declaration  is,  in  our 
opinion,  bad. 

Judgment  for  Defendant 
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1866. 

Iir  SB  QSOEQE  MILLAB,  ▲  PsisomBB.  June,  2i»  22, 

26. 

jyLOTION  fop  a  rule  nisi  to  brmg  up  the  body  of  the  &-  Jf.  waa  in- 
prisoner  from  Her  Majesty's  gaol  in  Melbourne.     He  was  f^Xiu^^^t 

tried  on  26th   October,  1864,  on  an  information  charg-  iiwolvency. 

.  .  The  informa- 

ing  him  with  fraudulent  insolvency.     The  information  con-  tion  had  four 

tained  several  counts.      Pour  of  the  counts  were  prac-  oounts.    He 

^  was  convicted 

tically  identical;  yet  he  was  convicted  separately  on  all,  on  each  count 

and  received  separate  cumulative  sentences  amounting  in  aS^Ti^ived 

the  whole  to  six  years  of  imprisonment  with  hard  labor,  four  cumola- 

These  cumulative  sentences  were  not  justified  by  the  law.  ^hich  * 

The  first  of  them  expired  in  April  last,  and  the  present  amounted  in 

opportunity  is  the  first  of  applying  to  the  full  Court.  gix  yean  of 

imprisonment 
with  hard 
G.  P.  Smith  for  the  motion. — As  to  the  course  taken  kbour.    A 

of  asking  for  a  rule  nisi  instead  of  the  writ  in  the  first  Ste™tWe*for 

instance,   it  is   based  on  what  was  done  in  JRe  Egging--  a  rule  niti  for 

ton  (y),    with  the  approbation  of  the  English  Judges,  ji^eaa^cormu. 

If  the   Court  grant  the  rule,  the  Attorney- General  has  or  for  the 

consented  to  direct  the  making  of  a  special  return  to  the  grounds 

the  writ  setting  out  the  four  counts  of  the  information  ^}  *^^®™  ^ 

°      ,  bat one  offence 

on    which    the   prisoner    was    wrongly    separately    con-  of  fraudulent 

victed  (A).    IStawelh  C.  J.— There  is  nothing  to  shew  that  tSif  tS""^' 

the  offences  there  charged  were  one  and  the  same.     You  four  counts 

should  shew  that  beyond  doubt.]      The  matters  charged  onroffenc?^ 

are  the  same  offence.     There  is  but  one  offence  of  fraudu-  ^^^  *^»<^  *^e 

lent  insolvency.      These  various  matters  charged  are  but  not  inflict 

the  overt  acts  proving  the  offence,  which  is  one  and  single.  ^^  ^^^'^ 
r «         11   r\  T      Tx  "I    1  three  years  oi 

\_Stawell,  C.  J. — Do  you  contend  that  if  a  man  fraudulently  imprisonment 

makes  away  with  £1,000  of  property  and  then  destroys  J^^ur'^as 

after  con- 
sideration refxLsed.  with  an  intimation  that  a  contrary  course  would  have  been  the 
assumption  by  tlie  Court  of  a  jurisdiction  in  error  which  it  does  not  possess. 

The  Court  will  not  on  motion  for  habeas  corpus  consider  any  arrangement  between 
the  prisoner  and  the  executive  as  to  a  special  return  on  the  writ ;  but  will  assume  that 
the  officer  having  custody  of  the  prisoner  will  make  a  usual  and  proper  return. 

(s)  23  L.  J.,  M.  C.,  41.  (h)  The  counts  were  handed  up  to  the  Court. 

W.  W.  k  A'b.      TOL.  III. — IiAW.  B 
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^5?2ly  ^®  bookB,  those  two  matters  are  but  one  act  of  fraudu- 
lent insolvency?]  Tes.  It  is  also  contended  that  the 
Court  could  not  inflict  more  than  three  years  of  impri- 
sonment with  hard  labor  on  the  roads :  here  the  prisoner 
got  six  years.  The  opinion  of  the  Law  Officers  of  the 
Crown  in  England  has  been  obtained,  and  an  arrange- 
ment made  with  the  Attorney- General  for — \_StaweU,  C.  J. 
— We  must  act  on  our  own  lights ;  we  cannot  enter  into 
any  private  arrangements  between  the  prisoner  and  any 
officers  of  the  Government.]  There  is  no  Court  of  Error 
here,  and  this  is  the  only  mode  of  redress.  \_Stawelly  C.  J. 
— If  there  is  no  Court  of  Error  here,  and  there  is  no 
other  redress,  we  cannot  strain  the  law  of  habeas  corpus  to 
meet  any  particular  case.  That  is  matter,  and  important 
matter  for  the  consideration  of  the  Legislature — ^not  for  us. 
You  are,  in  fact,  striving  to  make  this  proceeding  a  substi- 
tute for  proceeding  by  writ  of  error,  before  a  Court  which 
you  contend  has  no  jurisdiction  in  error.  That  is  a  most 
dangerous  course  for  us  to  encourage.  Any  prisoner  might 
be  brought  up,  and  this  Court  irregularly  constituted  into 
a  Court  of  Error ;  when,  too,  every  opportunity  was  given 
to  raise  the  point  at  the  trial.  Barry,  J. — This  case  which 
you  cite  was  one  of  a  prisoner  detained  on  civil  proceed- 
ings. It  is  very  desirable  that  you  should  find  a  similar 
case  of  a  felon.  We  should  be  assuming  the  functions  of 
a  Court  of  Error,  with  this  anomalous  feature  also,  that  the 
Court  has  no  record  before  it.]  The  offence  is  like  trea- 
son, where  several  overt  acts  are  charged.  \_StaioeUy  C.  J. — 
No :  there  may  be  one  count  in  treason,  and  several  overt 
acts  charged  as  evidence  ;  but  here  there  are  separate  counts 
for  what  may  constitute  separate  offences.] 

O.  P.  Smith  ultimately  abandoned  his  application  for  a 
rule  nisi,  and  asked  for  the  writ  at  once. 

Cur,  adv.  vuU. 
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Stawell,  C.  J. — ^We  have  considered  the  application  ^^^f^ 
made  yesterday.  We  think  it  better,  on  the  whole,  that 
this  point  should  be  discussed,  and  that  it  should  be  con- 
sidered and  disposed  of.  Lest  our  silence  should  be  mis-  J^ne  22. 
construed,  we  think  it  right  to  express  our  opinion  that 
the  usual  course  in  making  the  return  to  a  writ  of  habeas 
corpus  should  not  be  departed  &om.  The  officer  should  do 
in  this  case  as  in  all  others.  We  are  not  sitting  as  a 
Court  of  Error ;  and  indirectly  to  evoke,  or  endeavour  to 
extract,  the  opinion  of  the  Court  on  matters  which  are  not 
within  its  jurisdiction,  and  do  not  come  properly  before  it, 
is,  to  say  the  least  of  it,  inexpedient.  The  writ  will  be 
returnable  on  the  last  Crown  paper  day  in  this  term. 


Staweil,  C.  J. — In  this  case  a  habeas  corpus  was  reluc-  •^•»«^6- 
tantly  granted  by  the  Court  a  few  days  ago.  When  the 
application  was  made  we  ^ere  informed  that  the  point  had 
been  decided  some  years  ago  in  the  case  of  a  prisoner 
named  Madden,  The  industry  of  the  Prothonotary  has 
since  found  that  case  (J).  It  is  precisely  a  similar  applica- 
tion to  this,  and  is  conclusive  on  the  point ;  had  we  had 
that  case  before  us  we  should  have  refused  the  application, 
for  it  is  quatuor  pedibus  with  the  present.  Madden  was 
found  guilty  of  having  attempted  to  bribe  a  Justice  of 
the  Peace  fti  granting  a  license  for  a  public-house.  He  was 
convicted  and  sentenced.  Application  by  habeas  corpus  was 
made  on  the  ground  that  the  sentence  was  illegal.  The 
return  was  simply  the  warrant,  not  disclosing  the  informa- 
tion or  the  nature  of  the  offence,  or  the  length  of  the 
sentence.  The  learned  counsel  who  appeared  for  the  pri- 
soner contended  that  the  return  was  bad,  and  prayed  an 
amendment,  setting  out  the  offence  and  other  facts  necessary 
to  enable  him  to  raise  the  objection  The  Court  reserved 
judgment,  and  subsequently  expressed  its  opinion  that  the 
amendment  could  not  be  made ;  that  the  return  was  suffi- 
(J)  Melbourne  Ar^ue,  September  2,  6, 1864. 

E  2 
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^5?^^  cient;  and  that  the  amendment,  even  if  made,  would  not 
enable  the  Court  to  go  into  matters  which  were  cognisable 
only  by  a  Court  of  Error ;  and  that  inconyenience  would 
arise  from  such  a  course,  inasmuch  as  a  Judge  in  Chambers 
might,  on  the  return  to  a  habeas  corpus^  review  a  decision  of 
the  full  Court;  and  the  Judges  then  thought  that  the 
application  for  a  habeas  carpus  ought  not  to  have  been 
granted.  We  mention  these  facts  now  that  the  learned 
counsel  who  applied  for  the  habeas  corpus  may  consider 
whether  he  will  take  that  proceeding  any  further. 

Babby,  J. — I  take  some  blame  to  myself  for  not  recollect- 
ing the  case  of  Madden^  for  I  find  that  I  was  on  the  bench 
when  it  came  before  the  Court,  and  on  referring  to  the  case  I 
find  that  I  then  used  the  same  expressions  as  I  did  on  the 
present  application.  What  this  Court  has  to  do  in  the  case 
of  a  return  to  a  habeas  corpus  is  merely  to  ascertain  whether 
there  be  a  sufficient  warrant  to  the  keeper  of  the  gaol  in 
which  the  prisoner  is  confined  to  justify  his  detention,  but 
not  to  review  the  judgment,  or  go  behind  the  warrant  of 
detention.  That  would  be  setting  up  what  this  country  does 
not  at  present  possess — ^a  Court  of  Error  to  review  judg- 
ments. It  \vould  be  irregular,  and  might  be  attended  with 
inconvenience.  If  this  were  a  mode  of  reviewing  a  judg- 
ment, prisoners  might  be  brought  up  from  any  county  in 
England  to  the  Court  of  Queen's  Bench,  solely^  be  sent 
back  again ;  opportunities  of  escape  would  be  multiplied, 
and  the  country  put  to  an  enormous  expense,  with  no 
possible  advantage  to  the  administration  of  justice,  or  the 
relief  of  the  prisoners.  The  question  in  the  case  referred 
to  was  very  frilly  argued  at  the  bar.  The  Crown  was 
represented  by  the  Attorney  and  Solicitor- General  of  the 
day,  and  the  prisoner  by  three  counsel ;  and  there  is  not 
the  slightest  reason  for  throwing  any  doubt  on  the  case. 


The  case  was  never  again  mentioned. 
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BOUENB,   Appbllaot  v.  JONES  aud  Othbes,   Ees- 

i  POirDBNTS. 

-cLpPEAL  Case  stated  by  the  parties  in  a  plaint  before  The  right 

the  Judge  of  the  County  Court  at  Fryerstown.  poundkeepers 

bjthe"PofMK{ 
Act,"  18  Fuj. 
Jonet^  Boyle  and  Eennedy,  managers  of  the  Faraday  No.  80,  sec 

Farmers'  Common,  impounded  four  head  of  cattle  and  three  ^' ^Je^enw 

horses.  Bourne^  the  poundkeeper,  duly  sold  the  cattle  to  pay  in  poundage 

the  pound  fees,  charges,  and  expenses.    The  proceeds  were  ^^xpe^ 

£27  12*.  less  than  the  amount  of  the  fees,  charges,  and  in  the  pro- 

ceeds  of  im* 
expenses,  and  for  this  sum  Bourne  sued  Joneiy  Boyle  and  pounded 

Kenne^  in  the  County  Court.     At  the  close  of  the  Plain-  *j^™^  ^^ 

tiffs'  case  it  was  objected  that  the  County  Court  had  no  enforced  by 

jurisdiction  because  the  poundkeeper's  only  right  to  recover  ^^^  S^b  f 

the  deficiency  was  given  him  by  the  ^^  Found  Aef  (k).  Petty  Sesaions 

The  same  enactment  which  gave  the  right  gave  a  peculiar  ^^  enact^ 

remedy  before  the  Petty  Sessions,  and  the  giving  of  this  ment,  and  the 

peculiar  remedy  ousted  any  common  law  remedy  to  enforce  hag  no  juria- 

the  right.     The  Judge  of  the  County  Court  "  held  that  the  Miction. 

'^  objection  was  good,  and  gave  a  verdict  to  the  Defendants, 

^*  with  £2  7«.  6d,  costs ;  but  if  the  Supreme  Court  should 

'*  find  that  he  had  jurisdiction,  then  verdict  for  the  Plaintiff 

"  for  the  £27  Us.  claimed  and  £4  8«.  4J.  costs." 

I  The  question  for  the  opinion  of  the  Court  was  '^  whether 

!  '*  the  Plaintiff  is  limited  to  his  remedy  before  a  Court  of 

"  Petty  Sessions,  or  whether  the  County  Court  had  juris- 

"  diction  to  try  the  case." 

Bellows  for  the  Appellant. 
BUUng  for  the  Bespondents. 
j  {k)  18  Vio.»  Ko.  30>  860. 22. 
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1866. 


The  cases  cited  are  collected  in  ^^Broom^s  OommetUaries" 
675. 

Stawell,  C.  J. — The  statute  that  created  the  right  gave 
alao  a  specific  remedy,  which  must  be  followed.  Proceed- 
ings by  action  in  the  higher  Court  were  not  contemplated. 
We  cannot  hold  they  were  to  be  cumulative  on  the  mode 
prescribed  by  the  enactment.  There  are  obvious  reasons 
why  in  matters  of  small  amount,  to  recover  moreover  from 
a  person  admittedly  injured,  a  deficiency  in  the  sale  of 
impounded  cattle  to  meet  the  pound  fees,  an  inexpensive 
and  summary  redress,  and  that  only,  should  have  been 
provided.  It  should  be  sought  within  the  time  allotted  for 
such  suits,  and  when  fSa^ts  are  &esh  and  capable  of  ready 
proof 

Appeal  ditnmsed. 


JufyS. 


EEGINA  V.  KNIPB,  ex  belatiowe  JAMES  WHITR 

VyRDER  nisi,  under  the  ^*  Municipal  Corporations  Act 
1863,"  sec.  146,  issued  on  the  relation  of  James  White,  a  rate- 
payer and  councillor  of  the  borough  of  Prahran,  calling 


J.  H,  K.  wM 

insolvent  in 
1855,  in  1859, 
and  in  1862. 

insolvency  his    ^^  John  Hanlon  Enipe  to  shew  cause  why  he  should  not 

certificate  was  be  ousted  of  the  office  of  councillor  of  the  borough   of 

year.    At  the    l^^^hran,   on  the  ground  that  he  was  an  uncertificated 

end  of  that       inflolvent  at  the  time  of  his  election. 

time  it  was 

not  applied 

for.    On  the 

second  insolvency  a  certificate  was  obtained.    On  the  third  insolvency  the  certificate 

was  suspended  six  weeks,  and  then  obtained.     On  the  14th  May,  1866,  J,   R.  K, 

was  elected  a  councillor  of  the  borough  of  Prahran.  On  the  81st  May,  1866,  he  obtained 

his  certificate  on  the  insolvency  of  1855.    An  order  nisi  to  oust  from  office  under  the 

**  Municipal  CorporeUions  Act  1863,"  No.  18^^  sec.  146,  havmg  been  obtained, 

Seldy  that  J,  H.  K,  was  an  uncertificated  insolvent  within  the  meaning  of  the 
''  Munieip<d  Corporations  Aat  1863,"  sec.  33,  and  as  such  incapable  when  elected  of 
b^n^  eleoted  a  ooancilior. 
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The  affidflvitB  shewed  that  Knipe  was  insolvent  in  1855 ;  ^  1^ 
that  his  certificate  was  suspended  for  twelve  months ;  that 
at  the  expiration  of  that  time  he  took  no  steps  to  obtain  his 
certificate ;  that  he  was  insolvent  a  second  time  in  1859, 
and  then  obtained  his  certificate  as  to  that  insolvency ; 
that  he  was  insolvent  a  third  time  in  1862,  his  certificate 
as  to  that  insolvency  being  suspended  for  six  weeks,  and 
granted  at  the  end  of  the  time  of  suspension;  that  he 
was  elected  a  councillor  of  the  borough  of  Prahran  on  the 
14th  May,  1866 ;  and  that  he  obtained  his  certificate  as  to 
his  first  insolvency  of  1855  on  the  31st  May,  1866. 

Wood  and  Rolroyd  shewed  cause. — The  relator  is  dis- 
qualified as  being  a  brother  councillor  with  Knipe,  and 
having  sat  and  voted  with  him  since  his  election.  The 
granting  of  a  q^uo  warranto  is  discretionary  with  the  Court, 
even  although  the  facts  may  bring  the  case  within  the 
strict  letter  of  the  law.  Rex,  v,  Farry  (I),  Reg,  'o, 
Taylor  (m),  Re  tJie  Oakleigh  and  Mulgrave  Road  Board  (n). 
Kfiipe  was  not,  in  fact,  an  uncertificated  insolvent  at  the 
time  of  his  election ;  for  under  his  insolvency  of  1855  his 
certificate  was  suspended  for  twelve  months,  and  this 
amounts  to  a  grant  of  it  at  the  end  of  that  period,  although 
in  fact  the  document  itself  was  not  taken  out  by  him  until 
recently.  The  certificate  granted  in  1866  under  the  insol- 
vency of  1855,  relates  back  to  the  expiration  of  the  twelve 
months'  suspension,  and  validates  all  acts  done  by  Knipe 
in  the  interim.  Buron  v,  Denman  (p).  The  certificate 
granted  under  the  later  insolvency  of  1862  operates  as  a 
release  fipom  the  former  insolvency,  for  if  the  debts  under 
the  first  insolvency  were  not  discharged  by  the  certificate 
granted  in  fact,  but  its  issue  suspended  for  twelve  months, 
then  they  would  be  provable  under  the  subsequent  insol- 
vency, and  being  so,  would  be  barred  by  the  certificate 
under  that  subsequent  insolvency,  and  the  certificate  under 

(0  6A,&E.,810.  (»)   Sup.  Ct,  ric 

(»)  11  A.  &  £.»  949.  \o)  2  Ex.,  167, 
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L^!??!l^  the  subsequent  insolvency  is  tantamount  to  a  certificate 
under  the  first  insolvency.  It  may  be  urged  on  the  other 
side  that  the  subsequent  sequestration  is  invalid  if  Kn^ 
was  at  the  time  uncertificated  under  his  first  insolvency, 
but  the  earlier  cases  to  that  effect  have  been  recently  over- 
ruled by  Morgan  v.  Knight  (p).  In  Webb  v.  Fox  (2)  it 
was  held  that  an  uncertificated  bankrupt  has  a  right  to 
goods  acquired  by  him  since  his  bankruptcy  against  all 
the  world  but  his  assignees ;  and  Tucker  v,  Hemaman  (r) 
decided  that  an  uncertificated  bankrupt  may  acquire  and 
hold  property  independently  of  his  official  assignee.  An 
uncertificated  insolvent  may  be  elected  if  the  electors 
choose  to  return  him ;  but  if  a  councillor  becomes  insol- 
vent after  election  he  cannot  retain  his  seat.  This  was  so 
decided  on  the  analagous  English  Act  in  Bex  v,  ChUty  («). 
l^Stawell,  C.  J. — The  words  in  the  Colonial  Act  are  different 
from  those  in  the  English  Act,  and  appear  intended  to  meet 
such  a  case.  The  Act  says,  ''  No  female,  no  uncertificated 
'*  insolvent,  &c.,  shall  be  capable  of  being  or  continuing  a 
"  member  of  the  council.*'  According  to  your  construction 
females  would  be  capable  of  being  elected.] 

Webb  in  support  of  the  Order  nisi. — White  is  not  disquali- 
fied from  being  relator  by  having  sat  and  voted  with  Enipe. 
The  council  had  no  power  to  exclude  Knipe^  and  if  the 
other  councillors  had  refused  to  sit  with  him  the  business 
of  the  borough  could  not  have  been  carried  on.  There  has 
been  no  acquiescence  by  White  in  Knvp^s  return,  and  no 
lumecessary  delay  in  taking  the  present  steps  to  oust  him. 
Bex  t?.  Benny  (<),  Bex  v.  Morris  (v).  As  to  the  discre- 
tion of  the  Court,  in  the  Mulgrave  case  the  application  was 
not  made  until  shortly  before  the  expiration  of  the  term  of 
office  of  the  person  sought  to  be  ousted ;  but  in  this  case 
the  application  is  made  immediately  afber  the  election,  and 

(p)  15  C.  B.,  N.  S.,  669.  («)    5  A.  &  E.,  609. 

(q)   7  T.  R.,  891.  (Q    1  B.  &  Ad.,  684. 

(r)   4  Dq  Q.»  M.  &  G.«  S96.  («)   8fia8t.,218. 
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under  the  curcumBtances  of  tbis  case  the  Court  will,  it  is 
submitted,  exercise  its  discretion  in  support  of  the  strict 
provision  of  the  Act.  The  certificate  under  the  insolvency 
of  1855  was  not  confirmed  by  the  Court  until  Slst  May, 
1866,  and  until  so  confirmed  it  has  no  effect  whatever  {to). 
Nor  can  it  relate  back  to  any  period  anterior  to  its  con- 
firmation. The  subsequent  sequestrations  and  the  certifi- 
cates under  them  were  altogether  void,  Knipe  being  an 
uncertificated  insolvent  under  the  first  insolvency  at  the 
time  of  such  attempted  subsequent  sequestrations.  In  re 
Baker  and  Bryan  (jc). 

Stawxll,  C.  J.  —  This  is  an  application  under  the 
^  Municipal  Corporations  Act  1863,"  calling  on  John  Hanlon 
JKhipe  to  shew  cause  why  he  should  not  be  ousted  of  the 
office  of  councillor  of  the  borough  of  Prahran,  on  the 
ground  that  he  was  at  the  time  of  his  election  incapable, 
under  that  Act,  of  being  or  continuing  such  councillor,  he 
then  being  an  uncertificated  insolvent. 

Section  83  of  the  "  Municipal  Oorporatiane  Act  1863," 
enacts  that  ^^  no  uncertificated  bankrupt  or  insolvent  shall 
*^  be  capable  of  being  or  continuing  a  member  of  the  council 
•*  of  any  borough."  These  words  are  difiTerent  from  those 
of  the  English  Statute,  and  seem  to  contemplate  the  possi- 
bility of  one  of  two  cases ;  and  enact  expressly  an  incapa- 
city as  to  each.  A  person  is  not  capable  of  being  a 
member,  that  is  to  say  of  becoming  one,  if  an  uncerti- 
ficated insolvent  at  the  time  of  election;  and  if  being 
already  a  member  he  become  an  uncertificated  insolvent, 
he  is  not  capable  of  continuing  a  member  any  longer.  Is 
the  person  elected  an  uncertificated  insolvent  ?  In  1855  he 
presented  a  petition  for  the  voluntary  sequestration  of  his 
estate.  It  was  accepted,  and  an  order  for  sequestration 
made  by  a  Judge  of  this  Court.    For  some  reason  or  other 

(«)  7  ^0.,  No.  19,  Bee  aO«  and  («)  Sap.  Ct.  Yio.,  Junfi,  1865. 

N<k878»wc«105. 
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IS^S-  ^  — ^not  assiflting  the  official  assignee  of  his  estate,  I  believe 
— the  Commissioner  suspended  his  certificate  for  one  year. 
Nothing  further  was  done  by  him  under  that  sequestration 
until  after  the  election  from  which  it  is  now  sought  to  oust 
him.  He  was  subsequently  twice  insolvent,  once  in  1859 
and  once  in  1862.  He  obtained  the  acceptance  of  his  estate 
for  sequestration  under  the  second  insolvency  by  swearing 
that  he  was  not  an  uncertificated  insolvent  at  that  time. 
We  must  suppose  that  he  then  thought  the  granting  of  the 
certificate  followed  as  a  necessary  consequence  after  the 
temporary  suspension  of  it  for  one  year.  Upon  the  seques- 
tration of  1862  his  certificate  was  also  suspended — on  that 
occasion  for  the  short  period  of  six  weeks  only.  After 
the  expiration  of  that  period  of  suspension,  he  applied 
for  and  obtained  his  certificate  under  that  insolvency,  and 
it  was  duly  allowed  by  the  Court.  But  he  took  no  pro- 
ceedings to  do  what,  if  previously  ignorant  of,  he  must 
now  have  known  to  be  necessary — ^to  obtain  the  certificate 
suspended  under  his  first  insolvency.  1  say  he  must  now 
have  known  that  such  steps  were  necessary,  because  by  the 
steps  taken  under  the  last  insolvency,  he  must  have  been 
thoroughly  informed  that  the  obtaining  of  a  certificate  after 
the  expiration  of  any  period  for  which  it  was  suspended  was 
a  proper  and  necessary  step.  But  no  such  step  was  taken. 
In  the  present  year  he  was  elected  as  councillor  of  the 
borough  of  Prahran,  and  after  being  so  elected,  and  having 
acted  in  office,  he  obtained  a  certificate  under  his  insol- 
vency of  1855.  It  appears  to  me,  then,  that  on  these 
simple  facts  he  was  an  uncertificated  insolvent  at  the  time 
of  his  election. 

It  is  said,  however,  on  his  behalf,  that  his  certificate  bo 
granted  relates  back  in  its  effect  to  the  time  when  it  waa 
suspended.  That  seems  to  concede  that  it  was  not  granted 
till  after  the  election.  But  if  so,  it  cannot  be  contended 
that  a  suspension  by  the  Commissioner  is  a  granting  by 
him*     And  even  if  it  were  a  granting,  it  would  be   a 
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granting  by  the  CommisBioner,  but  not  by  the  Coizrt.  1866. 
An  act  of  the  Court  was  necessary  to  place  the  estate 
under  sequestration,  and  an  act  of  the  Court — a  still  more 
Bolemn  step  than  the  former  one — was  equally  necessary  to 
release  that  estate.  I  think  that  the  granting  the  certificate 
by  the  Commissioner  and  presenting  it  to  the  Court  for 
allowance  are  substantially  only  one  act,  and  form  merely  the 
initiatory  step  to  enable  the  Court  to  do  what  is  essential 
to  neutralise  the  effect  of  the  original  act  of  a  Judge  of 
the  Court.  It  appears,  therefore,  to  me,  that  this  person 
was  an  uncertificated  insolvent  at  the  time  of  his  election ; 
and  I  must  say  that,  so  &r  as  I  can  see,  he  was  erring 
against  light,  as  I  think  he  must  have  known  when  elected, 
firom  experience  under  his  later  insolvencies,  that  it  was 
necessary  when  the  time  of  suspension  was  passed  he 
should  have  his  certificate  granted  by  the  Conmiissioner, 
and  allowed  by  the  Court. 

There  remains  the  question  of  acquiescence.  No  doubt 
a  person  who  himself  in  any  way  conduces  to  an  elec- 
tiox^  is  not  to  be  heard  as  relator  on  an  application  to 
oust  another  from  the  office  to  the  election  to  which  the 
relator  himself  contributed.  But  the  mere  &ct  of  sitting 
and  voting  as  a  councillor  is  no  evidence  of  acquiescence 
in  the  election.  If  it  were  so,  the  whole  business  of  the 
council  might  be  arrested. 

There  is  also  another  question  raised — whether  the  Court 
has  not  a  discretion,  which  it  should  exercise  in  this  dtse, 
to  refuse  the  application  for  a  rule  in  the  nature  of  a  quo 
warranto  ?  Where  the  Act  is  so  decisive  as  in  this  case, 
I  think  the  Court  would  not  be  justified  in  such  refusal. 
In  the  case  of  Mex  v,  Farry  the  whole  of  the  burgesses 
on  the  burgess-roll  would  have  been  disqualified.  Here 
is  only  one  person  complaining  that  one  other  person 
has  infringed  the  provisions  of  this  Act,  and  no  evil  to 
others  will  follow  from  his  being  ousted  from  an  office 
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J^^^^      which  he  was  at  the  time  of  his  election  incapacitated  to 

fill.     I  think  that  the  Court  posBOBBes  no  discretion  in  this  ' 

case ;  but  even  if  it  did,  under  no  such  circumstances  as  { 

those  of  this  case  should  I  be  willing  to  exercise  the  dis-  { 

cretion  hj  withholding  the  rule.  ' 

Order  abiolute  toUh  eatk. 


EEGINA  V.  CHAELES. 


JufyS.  x-v 

Ani^tot  was   v^^ESTION  of  law  reserved  and  case  stated  for  the 

HMaulted,  and  opinion  of  the  Judges  of  the  Supreme  Court,  by  WiUiams, 

his  father  sued  i-  /.  i-. 

the  trespasser  J .,  M  toUows  :— 

for  damages 

in  a  plaint 

before  justices       ''  At  a  Criminal  SesBions  of  the  Supreme  Court,  holden 

in  Petty  Ses-  «  ^^fo^^  j^^.  Melbourne,  on  the  16th  day  of  June,  a.d. 
sions,  claaming  '    ^  '  J  ^ 

such  damages    "  1866,  the  prisoner  above  named  was  tried  and  convicted  of 

self.'^^The  ™"  "the  crime  of  perjury.      During  the  trial  a  question  of 

defendant  on     «  difficulty  on  points  of  law  arose  and  was  reserved  by  me 

that  ^^t  ^    "  ^^^  *^®  consideration  and  determination  of  their  Honors 

swore  that  he    « the  Judges.     On  the  5th  AprU,  1866,  at  the  instance  of 

did  not  lay  a  ^  x-      »  » 

hand  on  the      "  William  Somermllej  the  prisoner  was  summoned  to  appear 

infant.  For  « ^^  ^he  11th  April,  at  the  Police  Court,  Gisbome,  to 
thossweanng,  r  — »  »  » 

an  infbrma-  ''  answer  a  charge  of  assault  committed  on  Jamet  SamerviUe 
a«Sn8t\im  "  (*  ^^^^  about  nine  years  of  age),  the  son  of  the  said 
in  the  Su-  «  William  SamerviUe,  whereby  the  father,  William  Somer- 
for  peijnry,  ^'  ville^  Sought  damages  to  the  amount  of  five  pounds.  Both 
"^^  IjV^  .  "  parties  appeared  on  the  11th  April,  when  the  prisoner 
question  of  "  had  the  caflo  postponed  for  the  evidence  of  two  girls.  The 
resemd  bv  "  prisoner  was  duly. sworn  and  stated  he  never  laid  a  hand 
the  Judge  of 
the  Supreme 

Court,  Eeldf  that  the  proceeding  by  the  father  before  Justices  in  Petty  Sesrions  to 
teaoi^&t  as  in  his  own  right  damages  for  the  assault  to  his  infant  son*  and  the  o«th  in 
such  proceeding  were  oorttm  non  judioe  g  and  the  oonviotion  for  pexjoiy  assigned  on 
saoh  oath  bad.    Gonvictioa  quashed. 
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"upon  the  boy  Jame9  aomerville.     The  father,  WilUam      ,J2^ 

"  Somerville,  was  likewise  the  complainant  in  the  cause  list 

"  book  before  the  Magistrates,  and  the  case  was  called  on — 

"  William  SomermlU  against  Charles.     The  cause  list  book 

"  is  made  out  firom  the  summonses  handed  to  the  Clerk  of 

"the  Bench  by  the  constables.     The  prisoner's  counsel 

''  objected  that  the  assault  did  not  come  within  the  provi- 

"  sions  of  the  4lBt  section  of  the  28th  Victoria,  No.  267, 

'*  which  enacts,  if  any  person  complain  to  any  Justice  that 

"  any  other  person  has  assaulted  the  complainant,  any  two 

"  Justices  may  make  an  order  for  the  payment  to  the  com- 

**  plainant,  by  way  of  damages,  of  any  sum  not  exceeding 

'^  twenty  pounds.      It  was  contended  the  father  had  no 

"  cause  of  action  for  an  assault  committed  on  his  son,  he 

**  did  not  sue  as  prochein  amy^  and  so  the  summons  disclosed 

"  no  grievance  cognizable  by  the  Police  Court.    I  sentenced 

"the  prisoner  to  four  months  imprisonment  with  hard 

"  labor,  but  respited  the  execution  of  the  sentence  until 

"  the  decision  of  their  Honors  was  known.     Their  Honors 

"  are  now  invited  to  determine  whether  such  conviction  and 

"  sentence  are  good  in  law." 

Adamsan  for  the  Crown. 

Dawson  for  the  prisoner. 

Stawbll,  C.  J. — The  plaint  was  the  plaint  of  the  fother ; 
its  purporting  to  be  for  damage  on  account  of  an  injury 
to  his  son,  cannot  make  it  the  plaint  of  the  son.  It  was 
not  therefore  the  complaint  of  the  person  injured.  Besides, 
we  are  not  aware  of  any  law  by  which  the  son,  an  infiant, 
could  sue  in  his  own  name — not  even  by  next  friend  in 
the  police  courts.  In  every  aspect  the  proceedings  were 
coram  nonjudice.  The  oath  was  not  one  on  which  perjury 
could  be  assigned ;  and  a  conviction  for  Msely  swearing 
on  that  oath  can  not  be  upheld. 

Conviction  quashed. 
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JwM  22.  EEGINA  V.  O'BEIEN,  J.P.,  aitd  Othees. 

On  an  order     v/EDEE  fim  under  the  **  Justices  of  ihe  Peace  Statute 
bition  t<f  Jns -  18^"  (y)»  calling  on  Justices  in  Petty  Sessions  at  Mel- 

tiees  and         boume,  and  the  complainant  in  a  summons  by  the  Gipps 
othen  under  ,  y  x:  r 

the  **JuHie«t  Land  Prospecting  Association  Limited,  to  shew  cause  why 

%€^iUl8i^  „  they  should  not  be  prohibited  from  further  proceeding  with 

sec.  135,  the    an  order  made  on  such  complaint  that  James  Thompson^ 

what^c^jos-     ^**®  secretary  of  the  association,  should  give  up  certain 

tionB  may  be    books  and  papers  of  the  association  detained  by  him. 
taken  to  the  ^  ^  ^ 

validity  of  the 

P^^^^®®?^"!^  MacTcay,  for  Thompson^  for  prohibition. 

same  as  on  a 

toISt  aTfcSifc  ^®  affidavits  shewed  that  Thompson  was  the  promoter, 

objection*  not  director,  and   secretary  of  the   Gipps  Land  Prospecting 

the  magifl-  Association ;  that  he  had  been  removed,  irregularly  as  he 

trates  cannot    contended,  from  the  office  of  secretary ;  that  a  trover  sum- 
be  taken  in  i.      \      ,      i         /.    ,  .     .       i     -i  ^  , 
rapport  of       mons  for  the  books  of  the  association  had  been  taken  out 

prohibition,  against  him  by  the  association,  and  heard  before  the  Mel- 
bourne magistrates ;  that  he  had  raised  certain  objections 
to  the  jurisdiction  of  the  magistrates ;  that  they  had  decided 
against  him,  and  ordered  delivery  of  the  books. 

Fellows  objected  that  the  only  point  now  taken  in  support 
of  prohibition,  and  against  the  order  made  by  the  magis- 
trates, was  not  taken  before  the  magistrates  themselves ; 
and  he  objected  that  on  this  order  nisi  for  prohibition  any 
point  not  taken  before  the  magistrates  could  not  be  taken 
before  this  Court. 

Machay  contended  that  the  whole  record  was  open  as  on 
an  application  for  a  common  law  prohibition.  Moore  v, 
Hammond  (z). 

Our,  ado,  tmU, 

(y)  Ko.  267.  sec  136.  (s)  6  B.  &  C,  466. 
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Stawsll,  C.  J. — This  was  an  application  for  proUbition  1®^ 
to  restrain  justices  from  proceeding  with  an  adjudication 
upon  a  plaint  by  tlie  managers  of  an  association  against 
their  late  secretary,  to  recover  possession  of  the  books  of 
the  association.  A  number  of  objections  to  the  adjudi-  ^^  ' 
cation  were  raised;  but  neither  before  the  justices,  nor 
on  the  application  for  this  order,  nor  in  fact  at  any 
stage  untn  the  argument  on  the  order,  had  there  been  any 
suggestion,  that  there  had  been  no  sufficient  proof  of  a 
demand  of  the  books.  All  the  other  objections  having 
been  given  up  by  counsel  for  the  Defendant,  this  alone 
remains.  In  answer,  it  was  contended  by  Mr.  JMlowty 
for  the  Justices,  that  this  point  not  having  been  taken 
below  ought  not  to  be  taken  before  this  Court  now ;  that 
it  would  be  treating  both  the  Justices  and  the  parties 
unfairly  if  objections  not  before  thought  of  could  be  now 
raised  and  sustained — objections  which  if  raised  might, 
perhaps,  have  been  effectually  then  met ;  that  this  was  a 
prohibition  under  the  statute ;  and  that  the  practice  on 
such  an  application  should,  in  effect,  be  the  same  as  on  a 
case  stated,  where  the  Court  confines  itself  to  the  points 
raised.  We  think  that  this  is  substantially  the  sound 
construction  of  the  Act ;  and  that  to  allow  this  case  to 
be  stopped  on  such  an  objection  would  be  contrary  to  the 
spirit  and  wording  of  the  enactment.  If  the  point  had 
been  even  indirectly  raised,  or  if  it  could  not  have  been 
cured  by  further  evidence,  the  case  might  have  been 
different ;  but  where  neither  the  justices  nor  the  parties 
before  them  saw  it,  and  where  if  made,  the  objection  might 
have  been  removed,  we  should  not  be  carrying  out  the 
intentions  of  the  Legislature,  as  expressed  in  this  Act,  if 
we  now  gave  it  weight. 

Order  nisi  for  prohibition  discharged  (a). 


(a)  But  see  Stimon  v.  Browning,  86  L.  J.,  M.  C.  162. 
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June  27.  FEEGEE  V.  BTENE. 

July  6. 

Where  land      j^SSUMPSIT  fop  money  paid  to  the  Defendant,  an  anc- 

as  "  41  feet  6  Pioneer,  for  land  sold  on  account  of  one  Crockford^  to  which 

inches  front-     land  Plaintiff  alleged  Orockford  could  not  make  a  good  title. 

wick-street,      The  land  was  sold  as  41  feet  6  inches  of  frontage  to  Bruns- 

CoUmgwoo^"  wick-street,  CoUingwood,  but  on  survey  it  proved  that  1  foot 

hy  that  de-       10  inches  of  this  frontage  was  under  a  neighbour's  house. 

iTJ^fo'und     ^^i^*iff  rescinded,  and  sued  the  auctioneer  for  paying  the 

on  survey  that  purchase-money  to  Defendant  without  Plaintiff's  authority 

inches  of  that  before  the  title  was  approved  of.     The  verdict  was  for 

frontage  was     Plaintiff,  damages  £563  12*.  4J.     Leave  was  reserved  to 

under  another 

man's  house,     move  for  a  nonsuit,  and  a  rule  msi  was  obtained  on  the 

and  the  huyer  arounds — (1)  That  there  was  provision  in  the  conditions  of 

assumed  to         °  ^  -^  ,  ^ 

rescind  the       sale  for  compensation  for  mistake  or  error ;  (2)  that  there 

fued  fOT  and  ^^  ^^  evidence  as  to  the  point  of  junction  of  Victoria- 
recovered  a  parade  and  Brunswick-street,  the  starting-point  from  which 
purchase-         ^^®  description  of  the  parcels  commenced;    (3)  that  the 

money.  Held,  certificate  of  title  to  the  vendor,  under  the  "  Bml  Fropert^ 

on  rule  mn 

for  a  nonsuit,    ^cf*  (5),  confers  an  indefeasible  title  to  the  land  described 

(1)  That  this     in  the  certificate, 
was  not  amis- 
description  of 

^d'^^pect       '^'  ^-  ^^^^«  and  Ibllows,  for  the  Plaintiff,  shewed  cause. 

of  which  the     — A  Court  of  law  will  not  now  ever  compel  a  vendee  to 

entitled  only     accept  a  title  where  a  court  of  equity  would  revise  to 

to  compensa-  enforce  specific  performance ;  and  a  court  of  equity  will 
tionforthe  *  *^    .„  ^  _  ,  . 

defective  1       never  enforce  specific  performance  where  there  is    any 

h^^^'a"^*^  doubtful  question  of  law,  or  of  fact,  affecting  the  title.  Here 

fiulure  to         there  are  doubts,  both  of  fact  and  law,  as  to  this  title.    The 

the  1  foot  10   condition  of  sale  as  to  compensation  in  cases  of  mistake  or 

inches  of  the 

land  sold,  entitling  the  huyer  to  rescind  the  bargain ;  (2)  that  if  it  were  a  misdescrip- 
tion, yet  as  the  land  was  sold  by  foot  and  inch  of  frontage,  the  seller  was  not  entitled 
to  force  the  buyer  to  take  less  than  he  bought;  (3)  that  a  Court  of  Equity  would  not 
have  enforced  specific  performance  in  this  case,  and  therefore  this  Court  as  a  Court  of 
Law  would  in  accordance  with  the  later  decisions  of  the  English  Courts  of  Law  permit 
the  buyer  to  rescind. 

{b)  No.  140,  sees.  8S  and  89. 
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error,  applies  only  to  error  op  mistake  of  description,  and      ^^^ 

there  was  no  error  or  mistake  in  the  description  of  the  41 

feet  6  inches  of  frontage  sold  here,  but  a  wrong  assertion 

that  the  vendor  had  title  to  such  land,  when  he  had  only 

title  to  part  of  it.    A  certificate  of  title  does  not  confer  a 

title  to  all  the  land  comprised  in  it,  whether  that  land 

really  belongs  to  the  vendor  or  not — whether  it  is  really 

his,  or  really  his  neighbour's,  and  in  the  midst  of  the  parlour 

of  bis  neighbour's  house. 

TFbod,  for  the  Defendant,  in  support  of  the  rule. — Equity 
would  enforce  specific  performance  here.  The  condition  of 
sale  as  to  error  or  mistake  exactly  meets  fchis  case,  in  which 
39  feet  8  inches  of  frontage  have  been  erroneously  described 
as  41  feet  6  inches,  and  the  Plaintiff  ought  to  have  taken 
the  land,  and  been  allowed  compensation  at  £13  5g,  per  foot 
for  the  1  foot  10  inches  of  land  which  he  had  received  less 
than  that  which  he  contracted  and  paid  for.  There  is  no  doubt 
as  to  the  law  affecting  this  title  in  common  with  aU  titles 
under  the  Act  No.  140 ;  and  tmder  that  Act  a  certificate  of 
title  does  confer  an  indefeasible  title  to  all  the  land  com- 
prised in  it — a  compensation  fund  being  expressly  provided 
^y  the  Act  to  meet  cases  in  which  a  certificate  of  title  to 
•  land  has  been  granted  to  a  bond  fide  purchaser,  to  the  pre- 
judice of  the  rights  of  some  other  person  afterwards  found 
to  be  better  entitled  to  such  land. 

The  authorities  referred  to  were— /9(mmon«i^.  Seseltine  (c), 
FUffhi  €.  Booth  (i),  Jeakes  v.  White  (e),  King  v.  WUson  (/), 
and  Zeeeh  v.  Mullett  (y). 

Our»  ado.  vuU, 


Stawell,  C.  J. — ^This  action  was  brought  by  a  purchaser       My  B. 
at  auction  of  certain  land  against  the  auctioneer  for  the 

(e)  5  C.  B.,  N.  8.,  654;  Sugd.  («)  6  Exch.,  878. 

V.  Sl  p.,  14th  ed.,  401.  (/)  6  Beav.,  124. 

(d)  1  Bing.,  N.  C,  870.  (^)  8  C.  &  P..  116. 

w.  w.  4c  a'b.    toiu  ni. — LAW.  y 
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1866.  purchase-money  which  had  been  paid  into  his  hands,  the 
vendor  failing,  as  the  Plaintiff  alleged,  to  deduce  a  good 
title.  A  certificate,  issued  to  the  vendor  under  the  Act 
No.  140,  purported  to  be  a  certificate  of  title  for  certain 
land  starting  at  a  point  a  certain  distance  from  the  in- 
tersection of  Victoria-parade  and  Brunswick-street.  It 
appeared  according  to  the  evidence  that  commencing  at 
that  point  the  land  which  the  vendor  sold  comprised 
ground  one  foot  ten  inches  under  a  house  then  built. 
The  Defendant  contended  that  that  was  a  title  which  the 
Plaintiff  was  bound  to  accept,  and  the  Plaintiff  having 
recovered  a  verdict,  a  rule  nisi  for  a  nonsuit  was  obtained 
on  the  grounds — (1)  That  the  provision  in  the  agreement 
as  to  compensation  for  mistake  or  error  applied — (2)  That 
there  was  no  evidence  as  to  the  point  of  junction  of 
Victoria-parade  and  Brunswick-street — and  (3)  That  the 
certificate  of  title  conferred  an  indefeasible  title  on  the 
vendor. 

As  to  the  first  objection  the  purchase  was  of  41  feet 
6  inches  frontage  to  Brunswick-street,  with  a  certain 
depth.  The  usual  clause  providing  that  no  error  or  mis- 
description should  vitiate  the  contract,  and  that  such  error 
should  form  the  matter  of  compensation  was  inserted  in  the 
contract  of  sale,  and  this  1  foot  10  inches,  as  was  urged, 
formed  the  subject  matter  of  compensation  and  was  not 
ground  for  vitiating  the  contract.  It  was  put  that  the  sale 
was  of  a  piece  of  land  independently  of  the  frontage  it 
possessed,  but  we  think  it  was  a  sale  of  a  piece  of  land 
having  a  frontage  of  41  feet  6  inches  to  Brunswick-street, 
and  it  would  appear  that  the  Plaintiff  attached  some 
importance  to  the  extent  of  frontage.  There  was  no  error 
in  the  case.  The  Defendant  attempted  to  deduce  a  title 
to  41  feet  6  inches,  and  proved  a  title  to  less  than  that 
quantity,  for  of  that  frontage  1  foot  10  inches  fell  under 
another  person's  house.  The  Defendant's  failure  to  deduce 
a  title  to  all  that  was  sold  does  not  amount  to  an  error  or 


CASES  AT  LAW. 

misdescription.  But  even  if  it  could  be  so  treated  it  ^2^^ 
does  not,  in  our  opinion,  form  a  subject  of  compensation, 
because  we  think  that  when  a  person  purchases  by  feet  and 
inches  to  a  street  he  ought  not  to  be  compelled  to  take  a 
less  frontage.  If  it  was  a  question  of  1  foot  10  inches  in 
depth,  or  if  in  an  estate  of  100  acres  in  the  country,  a 
mistake  of  a  few  feet  were  made  it  would  be  comparatively 
immaterial,  but  where  the  purchase  is  of  frontage  to  a 
particular  road  or  street  we  think  such  an  error  is  not  a 
subject  of  compensation. 

As  to  the  next  objection  that  there  was  no  evidence  of 
the  point  of  the  exact  intersection  of  these  streets,  we 
think  that  the  surveyors  in  this  case  had  commencing- 
points  of  a  kind  which,  perhaps,  they  do  not  usually  find. 
There  was  a  tree  marked  by  the  Government  Surveyor; 
and  two  surveyors,  one  of  them  the  City  Surveyor  of 
Melbourne,  who  has  held  that  office  for  several  years, 
swore  that,  starting  from  that  point,  and  following  the 
description  given  by  the  Defendant,  one  foot  ten  inches 
of  the  land  in  question  fell  under  another  man's  house. 
If  the  Defendant's  position  upon  this  point  is  correct,  the 
whole  of  Victoria-parade  is  wrong  by  one  foot  ten  inches, 
and  we  think  we  ought  to  have  very  satisfactory  evidence 
before  we  interfere  with  the  alignment  of  the  streets. 

The  substantial  question  remains  whether  this  certificate 
of  title  gives  an  indefeasible  title.  The  Act  No.  140,  sec.  32, 
known  as  Torrens^  Act,  declares  that  this  certificate  of 
title  "  shall  be  received  in  all  courts  of  law  and  equity  as 
'*  evidence  of  the  particulars  therein  set  forth,  and  of  their 
**  being  entered  in  the  register-book,  and  shall  be  conclusive 
**  evidence  that  the  person  named  in  such  certificate  of 
"  title  or  in  any  entry  thereon  as  seized  of  or  as  taking 
^  estate  or  interest  in  the  land  therein  described  is  seized  or 
^  possessed  of  such  land  for  the  estate  or  interest  therein 
^  specified."    The  form  in  schedule  A  requires  the  appli- 

1  2 
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1866.  cant  to  declare  that  there  is  no  posBession  adverse  to  him, 
but  the  14th  section  of  the  Act  contemplates  the  possibility 
of  there  being  an  adverse  possession,  and  requires  that  the 
applicant  should  state  whether  the  possession  is  adverse  or 
not ;  so  that  there  appears  to  be  a  certain  inconsistency 
between  the  schedule  and  the  Act.  The  39th  section 
declares  that  the  registered  proprietor  shall  hold  "  subject 
'^  to  such  encumbrances,  liens,  estates,  or  interests  as  may 
'^be  notified  on  the  folium  of  the  register-book  conati- 
"  tuted  by  the  grant  or  certificate  of  title  of  such  land." 
In  this  instance  there  is  adverse  possession  noted  on  the 
register-book,  so  that  in  point  of  fact  the  owner  by  receiv- 
ing that  certificate  of  title  admits  that  his  title  is  subject  to 
adverse  possession,  if  any  exists ;  and  the  clause  which 
enables  an  ejectment  to  be  brought,  section  115,  contem- 
plates the  case  of  a  misdescription  of  boundaries.  It  is  not 
necessary  for  us  to  decide  how  this  discrepancy  between 
the  schedule  and  the  Act  is  to  be  disposed  of,  or  what  ia 
the  value  of  the  endorsement  in  this  instance  on  the  certi- 
ficate of  title.  This  adverse  possession  is  an  estate  or 
interest  or  encumbrance,  subject  to  which  the  registered 
proprietor  takes,  and  it  is  conceded  that  the  present  pur- 
chaser,  if  he  was  compelled  to  complete  his  purchase,  wotild 
necessarily  have  to  prove,  in  order  to  succeed  in  an  eject- 
ment, that  he  was  a  hondfide  transferree  for  value  from  the 
vendor. 

Now  he  would  take  with  fiill  notice  of  this  objection  as  to 
the  1  foot  10  inches,  and  we  think  to  compel  him  to  complete 
this  purchase  would  place  him  in  a  position  in  which  no 
Court  of  Equity  would  put  him.  The  later  decisions  to  which 
we  were  referred  in  argument  shew  that  Courts  of  Law  and 
of  Equity  recognise  titles  in  exactly  the  same  way,  and  that 
where  a  Court  of  Equity  would  not,  on  the  ground  of  want 
of  title  in  the  vendor,  grant  a  decree  for  specific  perform- 
ance, a  Court  of  Law  will  not  hold  the  ptirchaser  liable  for 
the  non-performance  of  his  contract.    Without  putting  any 
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construction  upon  this  Act,  adopting  the  Defendant's  own 
view,  and  supposing  his  construction  is  right,  he  must  be 
constrained  to  admit  that  the  purchaser,  if  compelled  to 
complete  this  contract,  would  find  himself  in  a  very 
embarrassed  and  difficult  position.  We  tljink  that  the 
piirchaser  was  perfectly  justified  in  claiming  to  receive  the 
money  back  from  the  hands  of  the  stakeholder.  It  is  not 
material  whether  the  latter  has  paid  the  money  over  or 
not ;  if  he  has,  he  did  se  at  his  own  risk.  "We  think  that 
the  rule  should  be  discharged. 

Bule  nisi  discharged. 


1866. 


HEPBUEN  V,  THE  MATOE,  COTJlSrCILLORS  AND 
BUBGBSSES  OF  THE   BOEOTJGH   OF   HAW- 


THOEN. 


a 


June  29. 
July  6. 


/ASE  stated,  without  pleadings,  under  the  "  Common 
Law  Fractice  Statute  1865."  The  case  was  long,  and 
accompanied  by  plans  and  correspondence.  The  material 
statements  were  as  follow : — 


In  185S land 
in  Boroondara 
was  sold  by 
the  Crown. 
In  1858  E.  R. 
purchased  this 

land,  and  he  is  still  owner.  Between  1858  and  1858  the  Central  Road  Board  formed 
roads  at  the  side  of  and  across  the  land.  In  doing  so  they  diverted  the  local  drainage 
on  to  the  land  of  J,  H,  Before  the  diversion  the  natural  drainage  was  diffused,  and 
passed  off  without  breaking  the  surface  of  the  land.  After  the  diversion  additional 
waters  flooded  the  land,  broke  the  surface,  formed  a  watercourse,  and  damaged  the 
land  and  its  fences.  The  roads  could  not  have  been  constructed  in  any  other  way  by 
the  Central  Road  Board.  The  Central  Road  Board  was  succeeded  by  the  District 
Road  Board ;  the  District  Board  by  the  Municipality  of  Hawthorn ;  and  the  Munici- 
pality by  the  Borough  of  Hawthorn.  Since  the  formation  of  the  roads  by  the  Central 
Road  Board  they  were  not  altered  except  by  putting  footpaths;  by  substituting  an 
open  cubed  water-table  crossing  for  a  culvert ;  and  by  making  a  new  crossing  on  an 
old  one.  J2.  H.  claimed  of  the  Central  Road  Board  and  their  successors  that  they 
should  make  a  drain  to  protect  his  land  from  injury,  and  he  claimed  damages  for  the 
injury  both  from  the  Central  Road  Board  and  from  their,  successors  as  continuers  of  the 
injury.  Getting  no  redress  he  put  up  a  dam  and  flooded  the  roads.  The  Borough 
puUed  down  the  dam.  An  action  of  trespass  was  begun  by  R.  JT.,  and  a  case  stated  with- 
out pleadings  for  the  opinion  of  the  Court — ^whether  he  could  recover  from  the  Borough  : 
Held,  that  the  Central  Road  Board  were  not  answerable  in  damages  for  what  they 
^d;  and  that  the  Defendants  were  not  liable  either  as  successors  of  any  former  body 
nor  on  their  own  account. 
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^J^^l^  In  1863  the  Government  of  the  day  sold  the  adjoining 

Hepbubn  sections  96  and  99,  parish  of  Boroondara,  reserving  one 
Matoe  &c  OP  ^^^  sixty-six  feet  wide  diagonally  across  one  angle  of  the 
Hawthoek.  sold  land.  In  1858  Robert  Hephum  purchased  these  sec- 
tions, and  he  has  held  them  since.  Between  1853  and  1858 
the  Central  Eoad  Board  formed  and  metalled  two  roads, 
one,  the  Burwood  road,  along  one  margin  of  the  land ;  the 
other,  the  Camberwell  road,  branching  from  this  and  pur- 
suing the  course  diagonally  over  a  comer  of  the  land  pur- 
sued by  the  road  originally  reserved.  "  Such  roads  could 
"  not  have  been  constructed  in  any  other  way."  Except 
that  footpaths  have  been  added,  and  a  cubed  water-table 
crossing  formed  across  the  Camberwell  road  at  its  lowest 
point,  no  alteration  has  been  made  in  the  levels  or  other- 
wise of  these  roads.  "  Until  the  said  roads  were  formed 
"  the  surface  of  the  land  was  unbroken  by  any  watercourse, 
"  the  drainage  not  being  concentrated  but  widely  diffused ; 
"and  the  storm  water  drained  off  without  injuring  the 
"  surface  of  the  said  land.  The  Central  Eoad  Board  in 
"  forming  the  roads  conducted  the  drainage  of  the  land  for  , 
"  a  considerable  distance  in  both  directions  to  the  lowest 
"  point  of  the  roads  adjoining  the  sold  land ;  and  by  means 
"  of  a  culvert  at  the  lowest  point  of  the  Burwood  road  and 
"  the  stone  crossing  at  the  lowest  point  of  the  Camberwell 
"  road  caused  the  water  so  conducted  and  collected  to  be 
"  discharged  upon  part  of  the  said  land.  But  the  said  Cen- 
"  tral  Eoad  Board  did  not  construct  any  drains  upon  the  said 
"  lands  of  the  Plaintiff  for  the  purpose  of  carrying  off  from 
"  the  said  land  the  water  so  discharged  upon  it."  The  Boroon- 
dara District  Eoad  Board  was  formed,  and  the  road  passed 
from  the  control  of  the  Central  Eoad  Board  to  that  of  the 
District  Board.  In  1860  part  of  the  Boroondara  Eoad 
District,  including  these  roads,  passed  to  the  control  of  the 
municipality  of  Hawthorn.  On  the  Ist  October,  1863,  the 
municipality  of  Hawthorn  was  created  the  borough  of 
Hawthorn.  In  1863  the  borough  made  a  new  crossing  or 
waterway  in  place  of  the  old  one  over  the   Camberwell 
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road.      Soon  after  the  roads  were  originally  made,  Plain-         1^66. 
tiff  sufTerred  damage  bj  the   flooding   of  his   land,   and      Hepbubn 
he  called  on  the  Central  Eoad  Board  to  construct  a  drain  ^  ^^^' .    ^, 
from  the  culverts  sufficient  to  carry  off  the  water  from  his     Hawthoen. 
land,  and  to  pay  him  for  his  damage ;  and  afterwards  he 
made  similar  demands  of  the  borough,  in  both  cases  with- 
out any  success.     In  September,  1865,  Plaintiff  erected  a 
dam  at  the  lower  end  of  the  open  crossing,  delivering  the 
water  from  the  Camberwell  road,  and  so  flooded  the  road. 
The  borough  pulled  down  the  dam.     Thereupon  this  action 
waB  brought  to  try  the  question  "  whether  the  Plaintiff  is 
entitled  to  recover  in  this  action." 

Davis  (Wood  with  him)  for  the  Plaintiff. — The  discharge 
of  the  increased  volume  of  water  upon  the  Plaintiff's  land, 
supposing  it  not  justified  by  any  Statute,  was  an  actionable 
wrong,  and  the  Plaintiff  is  justified  in  protecting  himself 
by  damming  back  the  whole  of  the  water ;  consequently, 
the  Defendants  were  guilty  of  a  trespass  in  throwing  down 
the  dam  on  the  Plaintifi^s  land,  and  are  liable  for  the  damage 
done  by  the  water  drained  on  to  the  land.  CawJcwell  v, 
Sussell  (A),  Ooldsmidv.  Tunbridge  Wells  Commissioners  (/), 
Cator  V.  Board  of  Works  jor  Lewisham  (Jc),  Com,  Dig.  Tit, 
**  Action  on  the  Case^^  422 ;  Roberts  v.  Bose  (Z),  Oale  on 
EaseTnentSj  drd  ed.,  520-2.  The  excess  of  drainage  above  the 
natural  amoimt  cast  upon  the  Plaintiff's  land,  is  like 
to  the  case  where  A.  has  a  right  to  cast  the  water  from  his 
eaves  upon  B.'s  land.  There  A.  has  no  right  to  collect  the 
water  from  his  eaves  in  a  spout  and  to  cast  it  upon  B.'s 
land  in  a  stream.  On  the  construction  of  the  ^^HoadAct^^ 
16  Fw?.,  No.  40,  sec.  48,  giving  the  Central  Boad  Board 
power  to  drain  water  off  any  road  "  on  or  to"  any  private 
lands,  without  being  deemed  trespassers  or  making  compen- 
sation, it  is  contended — Firstly,  that  the  words  "  on  or  to" 

(A)  26  L.  J..  Ex.  36.  (Z)  83  L.  J.,  Ex.  248 ;  S.  C.  in 

(S)  35  L.  J.,  Ch.  93.  Cam.  Scac,  35  Ih,  63. 

(it)  34  L.  J.,  Q.  B.,  85. 
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1866.         do  not  give  authority  to  cast  tlie  water  upon  the  land  and 
HsPBUBV      there  to  leave  it.   In  Cator  t?.  Board  of  Worktfor  Lewishamy 
-J      *•  the  words  "  into,  through,  op  underj"  were  held  not  to  mean 

Hawthomt,  that  the  drainage  might  be  taken  into  pritate  land  and 
there  left.  Secondly,  the  discretionary  power  given  to  the 
Bead  Board  to  make  the  roads  and  drainage  in  such  a 
manner  as  should  seem  to  them  requisite  must  be  exercised 
in  a  reasonable  manner ;  and  the  action  of  the  Board  in 
conducting  a  large  amount  of  water  into  the  Plaintiff's 
land,  without  constructing  any  drain  therein  to  carry  it 
off  (as  they  had  ample  power  to  do,  under  sec.  46)  was  an 
unreasonable  exercise  of  this  discretion.  If  the  act  of  the 
Boad  Board  was  originally  wrongful,  the  Defendants  have 
succeeded  to  the  liability,  as  this  is  a  continuing  nuisance — 
Fenruddock'9  Case  (m),  Fetter  v.  Beale  (n)  ;  and  the  liability 
for  a  continuing  nuisance  is  cast  upon  successive  owners  or 
occupiers  of  the  locus  on  which  the  nuisance  is  created,  as 
long  as  it  continues.  Bex  v.  Pedley  (o),  Salmon  v.  Bensley  (p), 
Bobbins  v.  Jones  {q),  Bich  v.  Basterjield  (r),  Whitehause  v. 
Felhwes  (*),  Thompson  v.  Gibson  (t),  Com,  Dig.  Tit.  *^  Action 
on  the  Case;'  420  ;  Gale  on  JEasements,  3rd  ed.,  529.  But 
even  if  the  Boad  Board  were  justified  under  their  Act,  the 
Defendants  are  not,  as  neither  Municipal  Act  gave  power 
to  them  to  cast  drainage  upon  private  lands  without  con- 
structing channels  to  protect  the  land  from  injury ;  and  the 
injury  being  a  continuing  one,  the  nuisance  revived  when 
the  district  passed  out  of  the  control  of  the  Boad  Board 
and  vested  in  the  Defendants  under  their  Act.  The  injury 
in  this  case,  not  being  done  within  the  powers  given  by  the 
Act,  the  case  is  outside  of  the  provisions  as  to  the  mode 
of  assessing  compensation  under  the  Act,  and  this  action 
will  lie  as  in  Cator  v.  Board  of  Works  for  Lewisham, 
[Stawell,  0.  J. — Section  272  of  No.  184,  gives  power  to 

(m)  6  Rep.,  101a.  (q)  33  L.  J„  C.  P.  1. 

(«)  1  Salk,  11.  (r)  16  L.  J.,  C.  P.  273. 

(o)  1  A.  &  E.,  822-7.  (*)  30  L.  J.,  C.  P.  305. 

(p)  By.  &  Moo.,  189,  (<)  7  M.  &  W.,  456, 
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enter  and  make  drams  only  on  lands  adjoining  the  roads,  ^i^J^ 
and  as  there  is  no  power  to  go  into  other  lands,  the  con-  Hspbttsh 
stmction  of  streets  would  be  impeded.]  This  is  provided  j^^yob  &c  op 
for  by  section  302,  which  gives  power  to  carry  the  drains  to 
some  sufficient  outfaU,  even  outside  the  borough.  But  even 
if  the  "  Boitd  Act"  had  given  power  to  drain  the  road  in  the 
way  complained  of,  it  has  been  expressly  repealed  by  the 
"  Public  Workt  Statute  1865,"  No.  289,  which  came  into 
force  on  the  Ist  June,  1865.  The  specific  injury  which  was 
the  subject  of  this  action  took  place  in  December,  1865.  The 
dam  was  erected  in  September,  1865.  The  "  Public  Works 
Statute''  re-enacted  sec.  48  of  the  "  Eoad  Act;'  with  the 
important  qualification  that  compensation  should  be  made ; 
and,  therefore,  even  the  Eoad  Board  would  not  have  been 
protected  at  the  time  of  the  trespass.  [Statoelly  C.  J. — 
Then  the  case  would  fall  within  the  compensation  clauses.] 
Not  so.  The  same  argument  would  apply  as  was  directed 
to  sec.  48  of  the  **  Boad  Act,"  the  injury  not  being  occa- 
sioned by  a  proper  exercise  of  the  powers  of  the  Act. 
Even  if  the  Boad  Board  or  the  Defendants  had  a  right  to 
drainage  through  the  FlaintifiTs  land,  they  would  be  bound 
to  keep  the  watercourse  in  repair.  Lord  Egremont  v.  PuU 
man  (v),  McSioiney  v,  JSaynes  (to).  The  Defendants  have 
also  done  something  to  increase  the  volume  of  water,  as  they 
admit  in  the  case  that  they  made  footpaths  on  each  side, 
and  that  increased  it,  as  shewn  in  the  section  of  the  road  in 
the  plan  amiexed. 

PbUows  (with  him  Wrixon)  for  the  Defendants. — It  is 
admitted  that  if  what  the  Defendants  did  was  an  actionable 
wrong  the  Plaintiff  was  justified  in  damming  back  the 
water.  But  what  the  Defendants  did  was  justified  by  law. 
The  " Boad  Act"  sec.  6,  gave  fiill  power  to  construct 
the  roads  in  such  manner  as  should  seem  fit.  It  is 
admitted  in  the  special  case  that  the  roads  could  not  have 
been  constructed  in  any  other  manner.     This  is  such  an 

(«)  Moo.  &  M.,  404 ;  cit.  1  Q.B.,  775.    (w)  4  Ir.  Eq.  R.,  822. 
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1866.         injury  as  an  individual  must  submit  to,  for  tlie  public 
HBPBtJBN      benefit.      Flate  Ohut  Coy,  v,  Meredith  (a)^  BoulUm  v. 


Hawthobk. 


Davis,  in  reply. — In  the  cases  cited  for  the  Defendants 
provision  was  made  by  the  Statute  for  compensation  for 
the  act  done.  The  Plaintiff's  grievance  is  not  the  mode 
of  construction  of  the  road,  but  that  proper  provision  has 
not  been  made  upon  the  Plaintiff's  land  to  protect  it  firom 
injury  by  the  water  cast  upon  it.  On  the  point  that  indi- 
viduals must  submit  to  a  private  injury  for  the  public 
good — Spokes  v.  Banbury  Local  Board  of  Health  (z), 
Goldsmidv.Tunbridffe  Wells  Improvement  Commissioners  (a) ^ 
Cator  V,  Board  of  Works  for  Lewisham  (h),  and  St,  Helen's 
Smelting  Coy,  v.  Tipping  (c) — ^were  cited. 

Cur,  adv.  vuU. 


July  6.  Stawell,  C.  J. — ^This  was  an  action  substantially  for  a 

trespass  to  land  belonging  to  the  Plaintiff.  The  facts  are 
very  simple.  [His  Honor  recited  as  above.]  On  the  pro- 
clamation of  the  municipality  of  Hawthorn,  the  care  of 
the  roads  passed  to  that  body.  After  its  establishment 
nothing  was  done  to  alter  the  state  of  things  beyond  the 
.  formation  of  a  crossing.  The  Plaintiff  complained  of  this 
crossing — or  rather  of  the  body  of  water  which  came  down 
on  his  land — as  a  nuisance.  He  contended  that  the  Bead 
Eoard  was  not  justified  in  doing  what  they  had  done ;  that, 
though  they  had  authority  to  carry  water  off  the  roads  on 
to  the  adjoining  lands,  yet  they  should,  at  the  same  time, 
have  constructed  some  pipe,  sewer,  drain,  or  adopted  some 
other  mode  of  preventing  the  water  when  so  diverted  from 
injiiring  the  land  by  removing  the  soil,  and  that  the  muni- 
cipality, by  continuing,  were  as  much  liable  as  if  they  had 
originally    caused  the  nuisance.      It  was   contended  also 

{x)  4  T.  R,  794.  (a)  Ubi  Sup. 

(y)  2B.&  C,  703.  (b)  Ubi  Sf^. 

{z)  85  L.  J.,  Ch.  106.  (o)  35  L.  J.,  Q.B.,  66. 
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that  the  work  done  had  collected,  and  caused  an  addi- 
tional Yolume  of  water  to  flow,  and  increased  the  existing 
nuisance,  so  that  the  municipalitj  had  created  as  well  as  ^  ^'  &,  v 
continued  one.  It  was  admitted  that  nothing  more  was  Hawthobit. 
done  by  the  municipality  than  was  necessary  for  the  con- 
struction of  the  roads.  No  doubt,  if  the  municipality  suc- 
ceeding to  a  nuisance  continued  that  nuisance,  they  would 
be  liable.  The  material  question,  therefore,  is,  whether  the 
District  Bead  Board,  their  predecessors,  were  answerable  as 
for  a  nuisance,  because  the  municipality  did  nothing  more 
than  was  necessary  to  repair  and  maintain  the  roads  in 
proper  order.  The  powers  of  the  Boad  Board  were  trans- 
ferred to  the  municipality — all  their  powers,  not  only  those 
given  to  them  for  the  maintenance  of  roads,  but  special 
powers  also  ;  the  only  substantial  difference  made  between 
the  two  bodies  being  that  the  Boad  Board  had  to  pay  no 
compensation,  while  the  municipality  must  make  compen- 
sation in  certain  cases. 

"Without  reference  to  authorities  cited  during  the  argu- 
ment, we  think  the  case  depends  on  the  construction  of  the 
Act  16  Vic.,  No.  40,  it  is  admitted,  and  in  fact  could  not 
be  denied,  that  under  section  48  the  District  Boad  Board 
had  power  to  do  what  they  did  in  this  case.  It  is  con- 
tended that  they  ought  to  have  done  something  more. 
They  had  power  to  divert  this  water,  but  they  were 
bound  to  do  so  in  such  a  way  as  not  to  injure  the  lands 
on  to  which  it  was  diverted — to  take  measures  by  sewers 
OP  drains  or  other  means  to  prevent  injury  to  the  soil. 
By  section  6  the  Boards  are  given  a  general  power  to  form, 
construct,  improve,  manage,  and  maintain  any  existing 
OP  new  main  road,  or  any  bridge  on  the  line  thereof;  and 
also  to  form,  construct,  improve,  manage,  and  maintain 
all  district,  parish,  and  cross  roads.  By  section  48  special 
powers  are  also  given  to  the  District  Boards  to  cut  through 
any  lands  such  drains  or  ditches,  and  remove  obstructions 
to  the  free  passage  of  water  off  the  roads,  and  to  drain  and 
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^^^^^^  turn  water  off  the  roads  on  to  any  lands,  and  erect  such 
Hbpbubk  causeways,  bridges,  archways,  and  sewers,  "and  gene- 
Matob  &c  ov  "  ^^^  ^  ^*®  ®^^^  means  as  to  any  of  them  shall  seem 
Hawthobk.  "requisite  for  the  carrying  of  this  Act  into  execution 
"  without  being  deemed  a  trespasser  or  making  any  com- 
"  pensation  for  so  doing."  It  is  quite  unnecessary  to  con- 
sider the  policy  of  these  powers,  and  whether  they  were  or 
were  not  too  great  for  the  objects  set  forth  in  the  Act, 
when  the  words  conveying  them  are  so  clear.  It  appears 
to  us  that  even  under  the  general  powers  of  the  6th  section 
there  was  authority  for  doing  what  has  been  done.  The 
principle  is  a  well  known  one,  imder  which,  when  a  law 
authorises  the  doing  of  an  act,  the  same  law  is  held  to 
indemnify  the  doer  of  that  act  from  all  liability  for  the 
necessary  results  of  doing  it.  If  indeed  that  principle  were 
not  operative,  a  person  might  be  held  a  trespasser  for  doing 
the  very  act  which  the  law  expressly  authorised  him  to  do. 
If,  therefore,  the  Defendants  here  were  empowered  to  do 
the  acts  from  which  the  injury  complained  of  arose,  they 
are  justified  in  doing  them,  and  are  indemnified  from  all 
results  of  the  necessary  and  proper  exercise  of  that  power. 
This  very  point  was  raised  and  very  fully  considered  and 
determined  in  the  case  before  this  Court  of  Farmer  t?.  Ser- 
vice (d)  ;  the  only  difference  between  the  two  cases  being 
that  in  the  one  an  existing  road  was  lowered,  and  in  the 
other  roads  were  altered  in  a  way  to  modify  the  local 
drainage.  As  notice  of  appeal  to  the  Privy  Council  was 
given,  the  appeal  carried  home  and  abandoned,  we  may 
take  it  for  granted  the  Appellant  ultimately  considered  the 
decision  was  right.  On  the  principle  I  have  referred  to, 
we  think  that  the  District  Eoad  Board  was  justified  in 
what  they  did,  and  indemnified  from  the  results.  The 
municipality  has  done  nothing  more  than  preserve  the 
efficiency  of  the  roads  and  local  drainage  which  came  into 
their  hands.  "We  think,  therefore,  that  the  Plaintiff  cannot 
recover  in  this  action.  Judgment  for  the  BefendanU. 

(d)  Snp.  Ct.  Vic,  lat  Sep.,  1860. 
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SCANTLBBUET,  Appellant  v.  THE  MATOE  OF 
TAENAGTJLLA,  Eebpotobot. 

A  JWy  6. 

xxPPEAL  case  stated  by  the  Police  Magistrate  in  Petty  The  "one 

Sessions  at  Tamagulla,  on  tlie  hearing  of  a  plaint  for  rates.  J^"  —  *^^ 

The  rate  sued  for  had  been  struck  on  the  26th  October,  CorporaOoiu 

1866 ;  a  previous  rate  had  been  struck  on  the  16th  Novem-  ^^^^'^ 

her,  1865 ;  and  the  two  rates  together  amounted  to  more  188,  reckons 

than  2s,   in  the  pound  of  the  net  annual  value  of  the  j^^JJiar/to 

property.     But  only  one  rate  was  struck  in  each  of  the  the  Slst  De- 

calendar  years  1865  and  1866 ;   and  each  of  those  rates  calendar  year. 

separately  was  under  2«.  in  the  pound  of  the  net  annual  Therefore 
1  -r  1    1  A       1     -^   A     1  1        .«  where  two 

Talue.    It  was  contended  for  the  Defendant  that  if  two  rates  rates  made  the 

were  struck  within  twelve  calendar  months  of  each  other,  ^^^865*  wad 

and  the  two  together  exceeded  2$.  in  the  pound,  they  were  16th  Novem- 

bad  under  the   ''Municipal  Corporations  Act  1863"   (e),  ^[jhe^f 

The  magistrate  overruled  the  objection,  and  decided  for  the  them  exceeded 

complainants,  but  stated  this  case.  pound  of  the 

net  annual 
yalne  they 

Wood  for  the  Appellant.  were  held 

good,  although 
Qiey  were 

Fellows  for  the  Sespondents.  made  withm 

one  year  of 
each  other. 

The  CoTTET  held  that  the  "  one  year  "  of  the  Act,  No.  184,  and  together 

exGfifidfid  2f 

sec  183,  reckons  from  the  1st  January  to  the  Slst  December  ^  ^he  pound, 
in  each  calendar  year,  and  that  the  magistrate  was  right. 

Appeal  dismissed. 


(«}  Ko.  184,,  flee  183. 
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A  oompany'B 
call  U  made 
whea  the  reso- 
lution is 
passed  for  it^ 
not  when  the 
call  is 
payable. 
Therefore 
where  a  com- 
pany's rules 
provided  that 
•*  no  call  or 
calls  shall  ex- 
ceed the  sum 
of  one  pound 
per  share,  and 
there  shall  be 
an  interval  of 
one  month 
between  the 
making  of  any 
caUs;"  and 
two  calls  had 
been  made  at 
one  meeting, 
but  with  an 
interval  of  a 
month  be- 
tween the 
time  for  pay- 
ment of  Uie 
calls: 

Held,  that 
there  had  been 
a  contraven- 
tion of  the 
roles. 


HODGSON,  Appellant,  i?.  THE  FEEMOT 

EXTENDED  GOLD  MINING  COMPANY 

EEGISTEEED,  Sespokdekts. 


mpany'B       JLjL 


PPEAL  case  signed  under  the  "  JwHees  of  the  Feaee 
Statute  1865  "  (/),  by  the  Police  Magistral©  in  Petty 
Sessions  at  Melbourne. 

The  Fermoy  Company  sued  Hodgson  before  the  magis- 
trate for  calls,  due  from  him  as  a  shareholder.  The  parti- 
culars of  demand  were  as  follows : — 


"  To  amount  of  call  on  Defendant's  20  Shares,  dne 

8th  December,  1866        

Interest  

To  amount  of  call  due  14th  April,  1866 

Interest  

To  amount  of  call  due  14th  May,  1866 


20     0    0 

0  17    2 

20     0    0 

0     8    4 

20     0    0 

£61     0    6 


At  the  hearing  the  minute-book  of  the  directors  was 
produced,  and  in  it  ''  entry  appeared  of  the  making  of  the 
*'  calls  sued  for  more  than  one  call  having  been  made  at  one 
"  meeting,  but  with  an  interval  of  one  month  between  the 
'*  time  such  calls  were  payable."  It  was  objected,  among 
other  objections,  "that  the  last  call  sought  to  be  recovered 
''  was  illegally  made,  inasmuch  as  it  and  the  previous  call 
"  were  made  at  one  meeting,  though  they  were  to  be  paid 
"  at  the  interval  of  one  month  between  each  payment." 

The  registered  rule  of  the  company  as  to  "  callfl "  was 
as  follows : — 

*'  S7.  That  any  meeting  of  the  directors,  at  which  a  quorum  shaU  be 
"  present,  shaU  have  power  to  make  such  call  or  calls  upon  the  share- 


(/)  No.  267,  sec  15a 


V, 
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"  holders  in  respect  of  all  moneys  unpaid  on  their  shares  as  they  shall 

"  from  time  to  time  think  proper.    Proyided  always  that  no  call  or 

**  calls  shall  exceed  the  snm  of  one  pound  per  share,  and  there  shall 

"  be  an  interval  of  one  month  between  the  making  of  any  calls,  and  the    tp^,  Fbbmoy 

*'  "SST^g^te  amount  of  the  calls  hereafter  to  be  made  on  any  share   GoLD-MiviNa 

"  shall  not  under  any  circumstances  amount  to  more  than  ten  pounds       Coicpaht. 

*  per  share.'' 


The  magistrate  held  '^  that  the  matter  hereinbefore 
''stated  afforded  no  ground  of  answer  or  defence  to  the 
"said  complaint,"  overruling  all  the  objections,  without 
saying  how  he  found  the  facts  or  how  he  interpreted  the 
law.  He  made  an  order  against  the  Defendant  for  pay- 
ment of  "the  sum  of  £64  0*.  6J."  The  Defendant 
appealed,  and  the  magistrate  stated  this  case,  asking 
''whether  the  said  determination  was  erroneous  in  point 
"of  law." 

Wood  for  the  Appellant. 

UbIIows  for  the  Bespondent. 

The  authorities  cited  were— -Amberffoie  Company  v.  Mit- 
ekell  (y),  Begina  v.  Londonderry  and  Coleraine  Bailioay 
Company  (A),  Newry  and  Snniskillen  Company  v.  Edmonds 
(y),  London  and  North-  Western  Railway  Company  v,  Michael 
(^),  and  In  re  Kaford  Lead  Mining  Company  Limited  (J), 

The  CoiTBT  held  that  calls  are  made  when  the  resolu- 
tion la  passed,  not  when  the  calls  are  payable ;  and,  there- 
fore,  that  the  two  calls  mentioned  in  the  particulars  of 
demand  as  due  on  the  14th  April  and  14th  May,  had  been 
made  in  contravention  of  the  d7th  clause  of  the  company's 
roles.     But  as  it  was  doubtM  whether  two  calls  made  at 
the  same  time,  although  made  by  two  separate  and  inde- 
ed) 6  Ry.  Cas.,  288.  (h)  6  Ry.  Cas.,  4d7. 
(i)  18  Q.B.,  998.  (0  86  L.  J.,  Ch.,  804. 
0)  2  Bx.,  11& 


72  StTPEEMB  COTJET:  VICTOELL 

1860.         pendent  resolutions,  could  be  severed,  and  as  the  Court 
Hodgson      could  not  see  which  sum  had  been  duly  called  and  which 

Tm  I^bmot   ^^* '  ^^  *®^  ^^  ^^**  ^^^  ^^  ^^  ^^  ^^  *^®  magistrate 

GoLD-xDrnro  had  determined,  it  was  resolved  to/emit  the  case  with  the 

oMPAHY.    .  statement  of  the  Court's  opinion-  .  No  costs  were  given. 

Ocue  remitted  accordingly. 


END  OF  TRINITY  TERM. 
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EEGINA  V.  J.  G.  BEANEY 

[SUPBEHE    CotlBT   CeIMIITAL   SlTinTOS    (»»).] 


T. 


.  HE  Prisoner  had  been  committed  by  the  Coroner  of  On  the  appli- 
Melboume  for  trial  for  the  wilful  murder  of  Mary  Lewis,  sel  fo"  J'S'^' 

and  liberated  on  bail  by  order  of  a  Judge.  committed  to 

•^  °  take  his  trial 

for  the  murder 
Dawson  (with  him  ^«pt»aZZ  and  Wrixon)  applied,  without  of  Jf.  X.,  a 
affidavit,  to  the  Court  for  an  order  that  the  body  of  Mary  Supreme 

Lewis  might  be  exhumed  for  the  purpose  of  further  inves-  ^^^^  ™«^ 
°  ^     *^  an  order  per- 

tigation.     He  had  no  direct  authority,  but  relied  on  the  mitting  exhu- 

'' Anatomical  Acf'  («),  and  Bac.  Ab.,  Coroners  G.    The  ]^y°of°^!i. 

,  Crown  had  been  applied  to,  but  had  taken  the  view  that  from  ita  grave 

the  exhumation  without  authority  would  be  a  misdemeanor,  bourne  ceme- 

and  that  the  consent  of  the  Crown  would  not  make  it  less  ^^'  ^^^  **^® 

purpose  of 
so.     [Williams,  J. — Ought  you  not  to  move  to  quash  the  anatomical  in- 

coroner's  inquisition  ?]     I  wish  to  put  it  on  the  same  foot-  l^^^^^^^  ^^ 

ing  as  if  I  were  asking  the  Court  to  exercise  its  discretion  appointed  by 

in  ordering  a  witness  to  produce  a  document.  ^^^  ^^^ 


prisoner. 


His  Howob  felt  grave  doubts ;  would  consider  the  appli- 
cation, and  it  might  be  mentioned  again  next  day. 


Williams,  J. — I  will  grant  the  application  for  the  exhu-  April  17. 
mation  of  the  body  of  Mary  Lewis,  The  power  to  make 
the  order  rests  only  in  the  Supreme  Court ;  and  for  the  ends 
of  justice,  I  will  order  that  the  body  may  be  exhumed  on 
twenty-four  hours'  notice  to  the  Crown.  The  order  to  be 
directed  to  an  inspector  of  police. 

(»)  Coram  WUliams,  J.      The  (»)  2  &  3  Qui,  IV.,  c.  Ixxv.,  sec. 

reporters  are  indebted  to  S,  F.  13;  adopted  by  No.  156;  repealed 
<?tini«r,  Esq.,  Crown  Solicitor,  for  and  re-enacted  by  the  "Medical 
a  note  of  this  application.  Practitioners  Statute  1865  "  (No. 

262). 

W.  W.  fc  a'b.      vol.  III. — LAW.  G 
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B.BQIVX 
V. 

Beau  ST. 


The  following  was  the  order  drawn  up : — 


its  Criminal  JnriadictioiL 


"  In  the  Supreme  Court  of  the  ") 

«  Colony  of  Victoria,  i    ^^ 

"  Our  Sovereign  Lady 

"The  Queen 

"  offaitui 

"James  QsoBaB  Beanet., 

"  To  the  Trosteea  and  Keeper  of  the  Kew  Melbonme  Cemeteiy, 
"  and  to  the  Superintendent  or  any  Inspector  of  Police  for 
«*  the  City  of  Melbourne, 

"  Whbbeab  an  application  has  been  made  to  me,  one  of  the  Judges 
"  of  the  Supreme  Court  of  the  Colony  of  Victoria,  on  behalf  of  the 
"  abovenamed  James  Oeorge  Beaney,  that  he  may  have  permission  to 
"  examine,  touch,  and  open  the  body  of  Mary  Lewis,  now  lying,  as  it  is 
"  said,  interred  in  the  New  Melbourne  Cemetery.  And  whereas  it  is 
"  but  right  and  proper  that  the  said  James  Oeorge  Beaney  should  have 
"  such  permission  given  to  him.  Now,  therefore,  to  that  end  I  do  order 
"  that  you  the  said  Trustees  and  Keeper  of  the  New  Melbourne  Ceme- 
"  tery,  do  permit  and  allow  the  said  James  Oeorge  Beaney,  or  some 
"persons  not  more  than  two,  on  his  behalf,  to  open  the  grave  and 
"  exhume  the  body  of  the  said  Mary  Lewis ;  and  do  further  permit  and 
"  allow  the  body  of  the  said  Mary  Lewis  to  be  examined  and  opened  by 
"  the  said  James  Oeorge  Beaney,  or  by  two  medical  practitioners  on 
"  his  behalf;  and  do  further  permit  and  allow  the  said  James  Oeorge 
"  Beaney y  his  counsel,  attorney,  and  three  in  number  of  his  mediod 
"  friends,  together  with  the  counsel,  attorney,  and  three  in  number  of 
"  medical  gentlemen  on  behalf  of  our  Sovereign  Lady  the  Queen,  to 
"  enter  and  remain  within  the  said  cemetery  during  the  time  of  such 
"  examination. 

"  And  I  further  order  that  you,  the  said  Superintendent  or  Inspector 
"  of  Police  as  aforesaid,  do  take  with  you  on  the  day  and  hour  of  such 
"examination  a  sufficient  number  of  police  constables,  and  proceed 
'*  with  them  to  the  New  Melbourne  Cemetery,  and  there  stay  antil  the 
"  conclusion  thereof,  to  preserve  the  public  peace,  and  to  see  that  this 
'*  my  order  be  carried  into  effect.  And  I  order  that  the  said  examina- 
**  tion  of  the  said  body  shall  take  place  within  the  boundaries  of  the 
"  New  Melbourne  Cemetery  between  the  hours  of  six  o'clock  and  half- 
"  past  eight  o'clock  of  the  forenoon  of  Friday,  the  20th  day  of  April 
"  instant.  And  I  further  order  that  during  the  time  of  such  examina- 
"  tion,  no  person,  excepting  those  above  mentioned,  shall  be  permitted 
"  or  allowed  to  remain  or  enter  within  the  gates  of  the  said  New  Mel- 
"  bourne  Cemetery. 

"  And  I  further  order  that  after  such  examination  shall  have  been 
"  concluded,  the  said  James  Oeorge  Beaney,  or  some  persons  not  more 
"  than  two,  on  his  behalf,  shall  have  permission  to,  and  shall  re-buir 
"  the  said  body  of  the  said  Mary  Leiois  in  the  said  grave  from  which 
"  the  said  body  shall  have  been  so  exhumed  as  aforesaid.  And  I  iur- 
"  ther  order  that  twenty -four  hours*  notice  hereof  shall  be  gfiven  by  the 
"  said  James  Oeorge  Beaney,  or  his  attorney,  to  the  Crown  Solicitor. 


"  Given  xmder  my  hand  this  18th  day  of  April,  1866. 

"Edwabd  Etbe  WnjiAXB." 


CASES 


ARGUED  AND  DETERMINED 

IK  THB 

Siiupttmt  Court  ot  Vktotia, 

MICHAELMAS  TEEM,  30  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

Stawell,  C.  J.  Williams,  J. 

Babbt,  J. 


1866. 

EEGINA  V,  GODENZI.  ^"^^"^^^ 

Septembers. 

V^XJESTION  of  law  reserved,  and  case  stated,  by  Stawell,  ^^^ra^*!, 

C.  J.,  on  circuit,  thus : —  the  Duke  of 

Cornwall 
Gold- mining 
"  The  prisoner  Louie  Oodenzi  was  charged  at  the  Ballarat  Circnlt   Company  for 
"  Court,  in  July,  1866,  with  larceny  of  certdn  money,  the  property  of  tiie  supply  of 
"the  Duke  of  Cornwall  Freehold  Gold-mining  Company.    The  com-   fuel,  and  £35 
"  pany  had  a  contract  with  one  Joseph  Oodenzi  for  the  supply  of  fuel.   Jl**    ^^   i-h 
"  They  owed  Joseph  £36.     The  manager,  John  Scott,  seeing  Louie  at  manager  of 
"  the  mine  at  Ballarat,  gave  him  (Louie)  £85  to  give  to  Joseph,  and   the  company, 
"  obtained  a  receipt  fVom  Louie^  signed  by  him  for  Joseph.    Louie  never   seeing  L,  G., 
**  gave  the  money  to  Joe&ph.    Some  months  after  he  had  received  the   *^®  brother  of 
**  money  he  was  arrested  near  Kilmore,  and  was  asked  whether  he  knew      .  ^*'  ^^  *^® 
"  John  Seott.    He  answered  no.    He  was  found  guilty,  sentence  passed^   j^^  £35  to 
"  but  execution  respited  until  the  opinion  of  the  Judges  of  the  Supreme   carry  to  his 
"  Court  was  known  as  to  whether  the  conviction  was  right."  brother,  and 

took  from  him 
a  receipt 
which  he  signed  for  his  brother,  i.  G.  never  gave  the  money  to  J.  O.  Some  months 
afterwards,  when  arrested  near  Kilmore,  and  asked  if  he  knew  S.,  he  said  No.  He 
was  tried  and  convicted  of  larceny.  Meld,  on  a  case  reserved,  that  the  conviction 
was  right. 

G  2 
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Wrixon  for  the  Crown. 

No  appearance  for  the  prisoner. 
The  CouET  held  the  conviction  good. 


Conviction  trffirmed. 


Sept.  12, 13. 

8,  B,  wajB 
charged  before 
magistrates 
in  October, 
1865,  as  a 
**  neglected 
child  "  under 
the  Act  No. 
216.    No  evi- 
dence at  all 
was  given  of 
her  age ;  but 
the  magis- 
trate was  of 
"opinion" 
that  she  was 
under  fifteen 


Is  THE  Mattbb  op  SAEAH  BEAZENALL,  called  also 
MAEY  BAEKEE,  ak  Inmate  of  the  Sotbttjit 
Ebfobmatoet  School. 

jUAGKAY  jnoYed  for  a  rule  nisi  for  a  writ  of  certiorari 
to  bring  into  Court  the  proceedings  in  Petty  Sessions  of 
M  P.  S.  Sturt,  Police  Magistrate,  on  two  convictions  of 
Sarah  JBrazenall,  a  girl,  now  an  inmate  of  the  Sunbuiy 
Eeformatory  School,  under  sentence  of  imprisonment.  The 
first  conviction  was  in  1865 ;  the  second  in  July,  1866. 
At  the  first  the  girl  had  been  brought  up  by  a  con- 
stable for  being  drunk  and  disorderly.  She  was  sentenced 
to  imprisonment  for  six  hours,  in  order  to  give  the  magis- 
trate the  power,  under  the  "  Neglected  and  Oriminal  Children 
Act  1864  "  (o),  to  send  her  to  the  Eeformatory.   She  escaped 


years.     She 

was  convicted,  sentenced  to  six  hours'  imprisonment,  and  in  addition  it  was  directed 
that  she  be  sent  to  Sunbury  Reformatory  SchooL  She  escaped  thence,  was  cap- 
tured, convicted  in  July,  1866,  of  the  escape,  and  sentenced  to  tbrther  detention.  In 
September,  1866,  certiorari  was  applied  for  that  the  proceedings  might  be  quashed 
on  the  ground  that  she  was  over  fifteen  in  October,  1865,  at  the  first  conviction,  and 
on  the  ground  that  the  magistrate  took  "  no  evidence  whatsoever  "  of  her  age  at.  the 
first  conviction. 

Held,  that  the  application  was  too  late  as  to  the  first  conviction,  and  nugatory  as  to 
the  second,  which  could  not  be  upset  till  after  the  overthrow  of  the  first. 
On  an  application  upon  the  same  facts  for  a  rule  ni»i  for  habeas  corpvs, 
Heldy  that  under  the  Act  No.  216,  sec.  12,  the  magistrate  is  not  bound  to  take  any 
evidence  at  all  of  the  child's  age;  that  he  may  form  his  " opinion"  of  the  age  of  the 
child  not  only  when  conflicting  or  meagre  evidence  has  been  "  unsatisfactory,"  but 
also  when  there  is  no  evidence  at  all — the  words  "  unsatisfactory  evidence  "  including 
in  their  scope  *'  no  evidence  at  all ;"  and  that,  therefore,  the  first  conviction  was  righ^ 
and  the  second  well  based  on  it. 

(o)  No.  216,  sec.  16. 
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thence,  and  was  brought  up  on  the  charge  of  escaping,  and  ^^^* 
received  a  fresh  sentence.  At  the  first  conviction  no  evidence  jn  re 
whatever  was  given  of  her  age.  She  was,  in  fact,  then  over  B^^bkall. 
fifteen,  but  the  statute  gives  jurisdiction  to  send  to  the 
reformatorj  schools  only  children  under  the  age  of  fifteen. 
The  first  order  wafe  therefore  beyond  the  jurisdiction  of  the 
justice,  and  void.  The  second  order  was  based  on  that,  and 
also  bad.  [^Siawell,  C.  J. — ^Tou  are  too  late  for  certiorari 
as  to  the  first  conviction — ^more  than  twelve  months  have 
gone  by ;  and  you  cannot  upset  the  second  until  you  have 
upset  the  first.  As  to  the  construction  of  the  Act  216, 1 
think  there  is  something  very  significant  in  the  word 
"  opinion"  used  in  sec.  12.]  But  the  Act  only  gives  efiect 
to  the  magistrates  "  opinion"  in  cases  where  the  evidence 
is  not  satisfactory — "  in  caae  there  shall  be  no  satisfactory 
"  evidence" ;  not  in  case  there  shall  be  no  evidence  at  all. 
Some  person  should  have  been  called  to  give  some  evidence. 
A  medical  man,  a  matron,  or  even  the  constable  who  appre> 
bended  the  girl,  should  have  been  sworn.  Then  the  magis- 
trate would  form  his  •"  opinion"  on  sworn  evidence,  and  a 
degree  of  responsibility  would  be  secured  in  the  witnesses 
being  amenable  to  the  penalties  of  perjury,  beyond  what 
is  to  be  had  in  the  irresponsible  "  opinion" — ^going  much 
beyond  all  previous  "discretion"  given  to  magistrates. 
Beg,  V,  Bolton  (joi). 

The  CoUET  held  that  at  all  events  for  certiorari  the 
application  was  too  late.  As  to  the  point  as  to  the  words 
"opinion"  and  "satisfactory  evidence,"  the  Court  thought 
them  open  to  debate ;  but  observed  that  if  the  Act  were  to 
be  construed  as  strictly  as  was  contended,  it  might  often  be 
defeated  and  made  nugatory. 


Wrixon  {MacTcay  with  him)  now  moved  for  a  rule  nisi  for  September  13. 
a  writ  of  habeas  corpus  on  the  same  facta  as  were  brought 
(p)  1.  Q.  B.,  66. 
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In  re 

BSAZSNALL. 


before  the  CoTirt  by  Machay  yesterday.  He  urged  that  the 
policy  of  requiring  the  magistrate  always  to  have  some  wit- 
ness sworn  and  examined  on  the  point  might  appear  trivial 
in  one  view,  and  for  some  cases  ;  but  in  another  yiew,  and 
for  other  cases,  it  might  be  seen  to  be  most  wholesome  and 
wise,  for  it  might  be  some  safeguard  against  applicationa  by 
unconscientious  relatives  or  guardians  to  get  rid  of  tlie 
burden  of  infants,  or  to  procure  the  incarceration  of  infants 
whose  existence  might  be  a  reproach,  or  whose  seduaion 
might  for  various  reasons  be  convenient. 


The  CouBT  held  that  the  language  of  the  Act  was  dear 
and  in  unison  with  its  policy,  and  that  the  magistrate  had 
power  to  act  on  his  ^'  opinion"  as  to  age,  when  no  evidence 
at  all  was  forthcoming ;  no  evidence  at  all  being  within  the 
scope  of  the  words  ''  no  satisfactory  evidence.*'  In  this 
view  the  original  conviction  was  right,  and  the  direction 
thereupon  made,  that  in  addition  to  the  sentence  of  tlie 
six  hours  of  imprisonment,  the  child  be  sent  to  the  Sunbury 
School,  was  sufficiently  well  founded  and  valid. 

Mule  nisi  for  habeas  corpus  re/veed. 


September  13. 


lEVING  V.  THE  MINEEVA  GOLD  MINING  COM- 
PANT,  COSTEEFIELD  (LIMITED). 

JAtTLE  nisi  to  enter  a  nonsuit  or  a  verdict  for  Defendant 
in  an  action  for  work  and  labor  done  and  materials  supplied. 
The  work  was  done  and  materials  supplied  for  a  company 


The  Act  No. 
228  did  not 
alter  the 
remedy  or 
redress  pos- 
sessed by  a 

creditor  a^inst  a  company  formed  nnder  the  Act  No.  109 ;  and  whatever  the  remedy 
was  under  the  former  Act  the  same  remedy  exists  under  the  latter  Act,  though  it  may 
be  difficult  now,  as  it  always  was,  to  state  its  nature.  Therefore,  where  a  company,  formed 
under  No.  109,  as  A.  (Limited),  contracted  a  debt  to  J.,  and  was  then  incorporated  under 
No.  228,  as  A.  (Registered),  and  took  the  assets  of  the  company ;  and  /.  sued  the  corpo* 
ration  for  the  debt  of  the  company,  and  got  a  verdict  subject  to  a  motion  for  a  nonsait* 
Seld,  that  the  corporation  was  not  liable,  and  plaintiff  nonsuited. 
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formed  under  the   ^^ Mining  Fartnerships  Act''  (q),  and         1866. 
with  the  style  of  the  Minerva  Mining  Company,  Coster-        iBviwa 
field  (Limited).     After  the  passing  of  the  ^^  Mining  Com-      jjij^'hta 
panics  Limited  Liahility  Act  1864  '*  (r),  the  company  was  GoLD-MiNnra 
registered  under  that  Act  and  became  incorporated  with  the        ompany. 
style  of  the  Minerva  Mining  Company,  Costerfield  (Eegis- 
tered).    When  the  company  was  merged  in  the  corporation 
the  assets  of  the  former  were  taken  by  the  latter,  and  the 
present  action  was  brought  to  try  the  question  whether  the 
corporation  did  not  also  assume  the  company's  liabilities. 

Wood  shewed  cause — The  company  and  the  corporation 
were  one  and  the  same  body,  under  different  names ;  and 
as  the  latter  took  the  assets,  so  also  they  should  be  liable 
to  the  debts  of  the  former. 

Fellows  for  the  rule. — ^A  company  and  a  corporation  can- 
not be  the  same.  Not  even  an  Act  of  Parliament  can  make 
a  company,  consisting  of  A.,  B.  and  C,  identical  with  the 
corporation  A.  No  doubt  this  case  may  be  a  hard  one,  but 
is  no  harder  than  such  a  case  as  this : — A.  buys  £20,000 
worth  of  goods  of  Z.  on  credit ;  he  then  joins  B.  and  C.  in 
partnership  ;  and  A.  B.,  and  C.  become  bankrupt,  without 
A.  having  paid  Z.  for  the  goods.  The  creditors  of  A.,  B. 
and  C.  must  be  paid  20«.  in  the  pound  on  all  the  debts  of 
the  firm  of  A.,  B.  and  C.  due  to  them  before  Z.  gets  one  shil- 
ling from  that  firm,  although  such  twenty  shillings  may  be 
principally  paid  to  the  other  persons  put  of  the  goods  of  Z. 

The  authorities  referred  to  were — Fayne  v.  N.  8.  Wales 
Goal  Goy,  (*),  Chmn  v.  Lancashire,  Sfc,  Coy.  (t),  and  lEull 
Flax  Coy.  f>.  Wellesley  (t?). 

The  CoFBT  held  that  the  Act  No.  228  did  not  alter  the 
remedy  or  redress  possessed  by  a  creditor  from  that  which 

(q)  No.  109.  (r)  No.  228.  (*)  10  Ex.,  988. 

(0  12  C.  B.,  N.S.,  694.  (v)  6  H.  &  N.,  38. 
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CoMPjINT. 


1866.  he  possessed  before  that  Act ;  and  that  whatever  the  remedy 
was  which  any  creditor  possessed  under  the  former  Act, 
MiMEEVA  ^^'  "^^^'  against  the  company,  that  remedy  exists  now ; 
GoLD-MiNiNo  though  it  may  be  difficult,  as  it  always  must  have  been  diffi- 
cult, to  say  what  that  remedy  was  under  that  Act.  The 
Court  thought  that  the  best  course  to  take  would  be  to 
nonsuit  the  Plaintiff,  and  let  him  begin  ele  novo  as  against 
the  company  existing  before  incorporation,  wherever  he 
could  now  find  it,  and  in  the  manner  he  might  be  best 
advised. 

J^ule  absolute  for  nonsuit,  hut  unthaut  costs. 


June  27, 
September  14. 

A  statutory 
deed  of  assign- 
ment to  trus- 
tees for  the 
benefit  of 
creditors, 
executed  bv 
four-fifths  in 
number  and 
value  of  the 
creditors,  con- 
tained a  clause 
empowering 


LEVY  AiTD  Othees  v.  KATZENSTEIN  aitd  Astotheb. 

i/EMTJEEEE  to  a  repUcation.  The  Plaintiffs  sued  the 
Defendants  on  their  acceptance  of  a  bill  of  exchange  for 
£265  2*.  5J.,  dated  1st  May,  1865,  drawn  upon  them  by 
Gheig  Sf  Murray,  payable  to  Qreig  Sf  Murray  three  months 
after  date,  endorsed  to  Plaintiffs,  and  dishonored  when  due. 


The  Defendants  pleaded  a  deed  of  assignment  to  trustees 

for  the  benefit  of  creditors,  purporting  to  be  a  statutory 

r/rLTto™  ""^  deed  under  the  "  Insolvency  Statute  1865,"  part  13,  and 

containing  a  release  by  the  parties  thereto  of  the  third  part 

of  all  debts  due  by  the  Defendants  to  all  their  creditors. 


of  creditors 
called  and 
convened 
as  aforesaid, 
to  give  any 
directions 
respecting 
the  household 
furniture  and 
other  house- 
hold effects," 
of  each  of  the 
assignors;  and 

"  also  to  give  any  directions  respecting  any  allowance  "  to  the  assignors  out  of  their 
"  property  or  business."  The  assignors  having  pleaded  the  deed  in  bar  to  an  action  on 
a  bill  of  exchange, 

Held,  on  demurrer,  that  though  there  were  difficulties  which  might  be  caused  by  this 
clause,  yet  it  did  not  invalidate  the  deed ;  and  that  the  plea  was  good. 


The  Plaintiffs  replied  that  such  deed  contained  a  proviso 
in  the  following  words  : — 

"  Provided  always,  and  it  is  hereby  agreed  and  declared,  that  when 
**  these  presents  shall  have  been  executed  by  not  less  than  four-fifths  in 


CASES  AT  LAW. 


81 


I 


**  number  and  value  of  the  siud  creditors  of  the  said  Joseph  Katzenttein  1866. 

"  and  Igaae  Katzenstein,  and  of  each  of  them,  it  shall  be  lawful  for  any        V-^^v>^ 

•*  meeting  of  creditors,  called  and  convened  as  aforesaid,  to  give  any 

**  directions  respecting  the  household  flimiture  and  other  household   KA.TZBK8TBDr. 

**  effects  of  each  of  them  the  said  Joseph  Katzenstein  and  Isaac  Kai- 

**  zenstein,  and  also  to  give  any  directions  respecting  any  allowance  to 

"  them  or  either  of  them  out  of  their  or  either  of  their  or  his  property 

"  or  business ;  and  such  several  directions  shall  be  pursued  and  carried 

"  on  by  the  said  trustees  and  the  survivors  and  survivor  of  them,  and 

"  his  executors  or  administrators." 

Defendants  demurred  to  this  replication,  contending  that, 
as  the  deed  was  executed  by  not  less  than  fonr-fifths  in 
number  and  value  of  the  creditors  of  the  Defendants,  such 
a  proviso  did  not  invalidate  it. 

Defendants'  written  point  for  argument : — ^All  creditors 
are  bound  by  the  provisions  of  the  deed,  as  it  has  been 
executed  by  four-fifths  in  number  and  value.  Plaintiffs' 
written  points  for  argument: — 1.  To  make  the  indenture 
binding  on  the  parties  the  release  should  have  purported 
to  be  a  release,  not  merely  by  the  parties  to  the  indenture 
of  the  third  part,  but  by  all  the  creditors  of  the  Defendants. 

2.  The  indenture  not  having  been  executed  by  the  Plaintiffs, 
is  not  binding  upon  them,  as  it  is  not  a  deed  in  accordance 
with  the  Idth  part  of  the   ''  Insolvency  Statute  1865." 

3.  The  insertion  in  the  indenture  of  the  proviso  renders 
the  indenture  invalid. 

Fellows  (Ireland  with  him)  for  the  Demurrer. 

Wood  for  the  Beplication. 

On  the  first  point  it  was  contended  for  the  Plaintiffs 
attacking  the  deed  that  there  is  nothing  in  the  "  Insolvency 
Statute  1865"  («?),  to  alter  the  purport  of  a  particular  sort 
of  deed,  whatever  that  enactment  may  do  as  to  its  effect. 
This  deed  purported  to  be  a  statutory  release  by  A.  and  B.  of 

(»)  No.  273,  part  13. 
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the  debts  due  from  Defendants  to  A.  B.  and  C.     The  Act 
does  not  say  that  a  release,  purporting  to  be  by  A.  and  B., 
KA.TZSS  ^^*^  purport  to  be  and  be  a  release  by  A.  B.  and  C,  but 

says  that  if  the  deed  purport  to  be  a  release  by  A.  B.  and 
C,  it  shaJl  operate  to  bind  C.  as  well  as  A.  and  B.,  although 
only  executed  by  A.  and  B.,  if  so  executed  by  them  with 
certain  forms  and  ceremonies.  The  forms  and  ceremonies 
might  have  been  complied  with  here,  but  the  release  only 
purported  to  be  by  A.  and  B.,  and  not  by  C,  and  tiiie  law 
does  not  alter  the  meaning  of  words,  but  in  certain  events 
gives  a  greater  effect  to  certain  words  than  they  otherwise 
have. 

On  the  other  side  it  was  contended  that,  as  the  law  gives 
four-fifths  of  the  creditors  the  power  of  releasing  the  debtor 
even  from  the  debts  of  the  remaining  one-fifth  who  dissent 
fr^m  and  do  not  execute  the  deed,  it  is  right  to  make  the 
release  purport  to  be  by  the  four-fifths  who  execute  the 
deed,  and  have  the  substantial  power  of  release  in  their 
hands. 

As  to  the  other  points,  it  was  argued  for  the  Plaintiffs 
that  the  proviso  enabling  a  meeting  of  creditors  to  give  any 
directions  respecting  the  household  furniture,  and  also  to 
give  any  directions  respecting  any  allowance  to  the  assignors 
out  of  their  property  or  business,  was  not  such  a  proviso 
as  is  authorised  by  the  '^  Insolvency  Status  1865"  (a?),  and  that 
the  deed  was  therefore  invalid  under  that  enactment.  Such 
a  proviso  was  bad  in  two  respects — (1)  It  delegated  a 
power  to  a  majority  of  a  meeting  of  creditors  which  could 
only  under  the  Act  be  exercised  by  and  in  the  deed  itself, 
and  by  four-fifths  of  the  whole  of  the  creditors ;  such  a 
delegation  was  bad.  (2)  It  delegated  a  power  to  make  any 
allowance  to  the  assignors.  Such  a  power  would  cover  any 
unreasonable  and  extravagant  allowance  which   a  mere 

(«)  No.  273,  «ec.  117. 
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nwjoritf  of  any  meeting  of  creditors  might  resolve  on — even         ^^^ 
the  grant  of  an  annuity  to  the  assignors — ^which  would 
dearly  be  bad. 

For  the  Defendants  it  was  answered — (1)  As  to  the 
latter  part  of  the  proviso,  it  does  not  authorise  the  meeting 
"for  making  any  allowance"  (the  words  of  the  Act),  but 
only  for  giving  any  directions  respecting  any  allowance 
otherwise  duly  made  (that  is  to  say  by  the  deed  itself). 
(2)  As  to  the  whole  of  the  proviso,  these  directions  are 
merely  executive — ^they  do  not  contemplate  the  gift  of 
furniture,  or  making  of  an  allowance  by  the  meeting,  but 
directions  by  the  meeting  concerning  the  existing  furniture, 
and  any  existing  allowanca 

Cur,  adv,  vult. 


Stawell,  C.  J. — This  was  a  demurrer  to  a  replication.  September  14. 
The  action  was  on  a  bill  of  exchange,  accepted  by  the 
Defendants  and  endorsed  to  the  Plaintiffs.  There  was  a 
plea  in  the  ordinary  form  of  a  deed  of  assignment  by  the 
Defendants  to  trustees  for  the  benefit  of  their  creditors. 
The  plea  averred  that  the  assignment  complied  with  the 
statute,  was  executed  by  four-fifths  in  number  and  value 
of  the  creditors  of  the  Defendants,  and  released  them  from 
the  debt.  There  was  a  replication  that  the  deed  contained 
a  proviso  in  the  words  following: — [His  Honor  read  the 
proviso  ut  ante].  To  this  replication  the  Defendants  demur- 
red, on  the  ground  that  ^'  as  the  deed  was  executed  by  not 
'^  less  than  four-fifths  in  number  and  value,  the  said  proviso 
''does  not  invalidate  the  said  deed." 

On  the  argument,  it  was  suggested  that  the  words  "  to 
"  give  any  directions  respecting  the  household  furniture  and 
"  effects"  related  to  mere  matters  of  detail  as  to  the  mode 
of  aale,  whether  by  public  auction  or  private  contract,  or  as 
to  the  terms  on  which  they  were  to  be  sold,  or  any  other 
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J^^O^  matter  not  amoimtiiig  to  the  actual  disposition  itself  of  the 
fttmiture.  "We  think  that  is  not  the  sound  construction  of 
the  clause.  The  words  are  "  to  give  any  directions  respect- 
"  ing  the  household  furniture  and  effects."  Then  there  is 
also  a  provision  "to  give  any  directions  respecting  any 
"  allowance."  Now,  these  are  both  to  be  construed  in 
the  same  way ;  and,  as  to  the  allowance,  the  words  must 
have  regard  to  an  allowance  to  be  granted  to  the  as- 
signors. 

There  can  be  no  question  that  this  clause  may  give  rise 
to  very  great  difficulties  and  embarrass  the  trustees,  if  the 
creditors  should  dispose,  or  attempt  to  dispose,  of  the  furni- 
ture after  the  trustees  had  sold  it;  and  the  trustees  are 
bound  to  convert  the  whole  of  the  estate,  including  the  fur- 
niture, as  quickly  as  possible.  Those  difficulties,  however, 
might  be  obviated  by  the  trustees  being  aware  of  the  wishes 
generally  of  the  creditors.  But  we  are  not  to  assume  that 
these  difficulties  will  arise,  or  will  necessarily  determine  the 
validity  or  invalidity  of  the  assignment,  in  consequence  of 
this  clause.  Pour-fifths  of  the  creditors  in  number  and 
value  might  have  disposed  of  this  furniture  absolutely — 
that  is  to  say,  they  might  have  given  it  unconditionally  to 
the  assignors  ;  and  if  they  can  do  so  unconditionally,  it  is 
obvious  that  they  can  do  so  conditionally.  In  other  words, 
they  may  give  it  on  condition  that  a  meeting  duly  convened 
approves  of  it ;  that  is,  subject  to  such  conditions  as  a  duly 
convened  meeting  may  deem  it  right  to  impose.  Or,  in 
another  aspect,  a  meeting  "  duly  convened"  of  the  creditors 
ought  to  represent  fairly  the  four-fifth,  or,  indeed,  the  whole 
body  of  creditors.  Then  the  replication  alludes  to  a  meeting 
"  duly  convened  as  aforesaid,"  which  I  presume  refers  to 
the  mode  of  convening  in  the  deed  of  assignment  itself;  and 
no  meeting  can  be  said  to  be  "  duly  convened"  unless  notice 
is  given  to  all  the  creditors.  Therefore  it  is  said  that  this 
meeting  may  actually  consist  of  all  the  creditors;  and 
clearly  such  a  meeting  would  have  the  power. 
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The  creditors  signing  the  deed,  who  now  constitute  the         ^®^' 
majority  required  by  the  statute,  have  all  signed  it,  aware         Lbty 
of  this  clause  being  in  it,  or  they  must  be  presumed  in  law  katz^stbik. 
to  have  been  so  aware.     We  think  that,  although  there  are 
difficulties  which  may  be  caused  by  this  clause,  yet  we 
cannot  hold  that  it  invalidates  the  deed,  and  that  therefore 
the  plea  of  the  assignment  was  good,  and  the  replication 
bad ;  and  our  judgment  will  be  for  the  Defendants. 

Judgment  for  the  Defendants, 


THE  EOTAL  STANDAED  GOLD-MINING  COM- 
PANY EEGISTEEED,  Appellants,  v.  WOOD, 
Eespondekt. 


Sifpt  S,  14. 


Appeal  case  stated  by  the  Judge  of  the  County  Court  ^^j^}"^^^ 

at  Talbot,  on  non-suiting  a  company  suing  a  shareholder  association  of 

for  calls  of  increased  capital.  r^^^' 

tinder  No.  228, 

By  Articles  of  association,  dated  20th  September,  1864,  that^P.^should 

certain  persons  entered  into  an  agreement  to  form  a  mining  ^  *^e  ^"t 

official  mana- 
company  by  the  style  of  the  "  Eoyal  Standard  GK)ld'mining  ger ;  that  the 

Company  Eegistered,"  for  mining  operations  at  Sandar's  ^^^^'^^ 

17  years ;  and 
that  a  general  meeting  should  have  the  power  of  removing  the  manager  from,  and  elect- 
ing a  new  person  to  fill,  the  "  office  "  of  manager.  P.  signed  the  memorial  required  by 
the  Act  No.  228,  sec.  9,  to  he  filed  fbr  incorporating  the  company.  At  the  first  general 
meeting  P.  resigned,  and  Whight  was  elected  and  appointcKl  manager.  The  appoint- 
ment  was  not  under  the  corporate  seal.  An  extraordinary  meeting  was  convened  hy 
Widghty  as  manager,  to  resolve  on  an  increase  of  capital.  The  meeting  was  held,  and 
a  resolution  to  increase  the  capital  carried.  The  company  sued  Wood,  a  shareholder, 
in  the  County  Court  at  Talhot  for  calls  of  increased  capital.  As  a  nonsuit  point  he 
objected  that  the  resolution  to  increase  the  capital  was  invalid,  hecause  made  at  an 
extraordinary  meeting  not  duly  convened  under  the  Act  Ko.  228,  sec.  82,  hecause  the 
iQanager  who  convened  it  was  not  appointed  under  the  corporate  seal.  The  Judge  of 
the  County  Court  held  the  objection  good,  nonsuited  the  company,  and  stated  a  case  for 
the  Supreme  Court.  Held,  by  the  Supreme  Court,  that  the  appointment  of  official 
numager  to  this  company  was  not  an  "  office,"  but  a  mere  "  situation,"  under  a  con- 
tract for  service ;  and  that  the  contract  was  one  which  need  not  be  under  the  corporate 
seal  of  the  company. 
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^^^^      Paddock,  M'Cullum's  Creek,  near  Talbot.    The  6tli  daiue 

EoTAL        of  the  Articles  declared  that  the  company  should  be  under 

GouDS^raa  *^®  management  of  a  manager  and  board  of  directors ;  the 

CoHPAiffY  6th  clause  that  Joshua  Joseph  Phelps  should  be  the  ^  first 
^^2>.  manager ; "  the  82nd  clause  that  in  case  any  of  the  directors 
or  the  manager  should  resign  his  ^  office,"  a  general  meet- 
ing, ordinary  or  especial,  might  re-appoint  to  the  office. 
The  22nd  clause  declared  that  the  business  of  the  com- 
pany should  continue  for  a  period  of  seventeen  years, 
"  provided  always  that  the  company  might  be  earlier  dis- 
"  solved,"  A  memorial  under  the  "  Mining  Companies  Limited 
Liability  Act  1864"  (y),  signed  by  Phelps,  as  official 
manager,  was  duly  lodged  with  the  Clerk  of  the  Court  of 
Mines  nearest  to  the  place  of  the  company's  proposed 
operations,  and  was  duly  certified  by  the  derk.  At  the 
first  general  meeting  of  the  incorporated  company,  Phelps 
resigned  his  official  managership,  and  as  a  shareholder  moved 
that  Thomas  Whight  be  appointed  official  manager.  The 
motion  was  duly  seconded,  put  and  carried,  as  appeared  by 
the  written  minutes  of  proceedings.  No  other  steps  were 
taken  in  the  appointment.  No  instrument  of  appointment 
was  made  out  under  the  corporate  seal,  and  the  minutes  of 
the  proceedings  of  the  meeting  were  not  sealed  by  the  cor- 
porate seal.  A  document  was  forwarded  to  the  Clerk  of 
the  Court  of  Mines,  in  the  following  form : — 

"Talbot,  16th  November,  1864. 
*'  The  aerk  of  the  Court  of  Mines,  Talbot. 
"  Sir, — I  have  the  honor  to  inform  you  that  at  a  meeting  of  the  abare- 
'*  holders  in  the  Boyal  Standard  Gold-mining  Company,  held  on  Tnes- 
''  day,  the  15th  inst.,  I  was  duly  elected  official  manager  of  the  company, 
"  in  place  of  Joseph  Joshua  Phelps,  resigned. 

"  Yours  obediently, 

"Thos.  Whiqht.*' 

This  document  "  bore  the  corporate  seal  of  the  company, 

"  but  no  one  could  tell  by  whom  it  was  affixed."     There 

was  no  other  notice  of  the  substitution  of  Whight  for 

Phelps.     On  the  16th  April,  whilst  Whight  was  assuming 

(jf)  No.  228. 
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to  act  as  official  manager,  the  board  of  directors  resolred         18^« 
to  conrene  an  extraordinary  meeting  for  the  purpose  of        Botal 
increasing  the  capital  of  the  company.      This  resolution  q^^^^J^^ 
was  duly  sealed  with  the  corporate  seal.     The  meeting  was      Cohpant 
held,  and  the  resolution  to  increase  the  capital  carried.        wood. 
This  resolution  was  sealed  with  the  corporate  seal.     Under 
it  the  company  sued  Wood,  as  a  shareholder,  for  £8  alleged 
to  be  due  on  his  shares.     At  the  hearing,  before  the  other 
&cts  necessary  to  enable  the  Plaintiff  to  recover  had  been 
proved,  the  Defendant  raised  as  a  nonsuit  point  the  objec- 
tion that  the  resolution  for  increasing  the  capital  was  not 
duly  made,  because  made  by  a  meeting  not  convened  by  a 
legally  appointed  manager,  the  appointment  of  Whight  as 
manager  never  having  been  made  under  the  corporate  seal 
The  decision  of  the  Judge  being  requested  on  this  point, 
he  held  it  fatal,  nonsuited  the  Plaintiff,  and  stated  this  case. 

Wood  (with  him  FelloiOM)  for  the  Appellant. — ^This  is  not 
an  *'  office,"  but  a  mere  appointment  to  a  ''  situation."  Beg,  v, 
.Langley  {z),  Som  v.  Ivy  (a),  Manby  v.  Long  (b),  Tomlinis 
Law  Dict,y  yoc,  "  Office."  It  is  not  an  appointment  which 
need  at  common  law  be  under  seal.  Beg.  v.  The  Municipal 
Council  of  East  Oollingwood  (c) ,  Barker  v.  The  Municipal 
Council  of  Clv/ne9  (J).  The  ^^ Mining  Companies  Limited 
Liability  Act  1864"  (e),  meets  the  case;  as  this  was  a 
mere  contract  for  services  which  if  made  between  private 
persons  would  by  law  have  been  valid,  though  made  by 
parol  only. 

Billing  for  the  Eespondent. — I  cannot  contend  that  this 
is  an  office  or  freehold  appointment ;  the  duration  of  the 
company  itself  is  limited  to  seventeen  years.  But  it  is  an 
appointment  which  at  common  law  could  only  have  been 
made  by  a  corporation  under  the  corporate  seal.     This  is 

(«)  1  Salk,  191.  (c)  1  Wy.  &  W.  Law.  1. 

(a)  1  Ventrig,  47.  {d)  2  J6.,  315. 

(6)  8  hev^  107.  («)  No.  228  sec.  8,  pi.  3. 
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not  a  trading  company.    None  of  the  cases  cited  on  the 

argument  of  Bwrker  v.  The  Municipality  of  Clunes,  or  decided 

GoLD^wnra  ^^^^®  *^®"^'  qualifies  the  principle  that  there  must  be  a  **  con- 

CoicPAiTY      "  venience  amounting  almost  to  necessity  "  in  dispensing 

Wood.        ^^^  *^®  ^®*^»  ^  make  contracts  not  under  seal  valid.  Church 

V,  Imperial  Gas  Company  {f).    Arnold  v.  Mayor,  Sfc,  of 

Foole  (y).     As  to  the  Act  No.  228,  section  8,  pi.  3,  this  is 

not  fairly  within  the  meaning  of  the  general  words  at  the 

beginning  of  the  section,  ''a  contract  made  on  behalf  of 

"  any  company." 

Cur.  adv,  vtdt. 


September  14.  Stawell,  C.  J. — The  Defendant  in  this  case  was  sued  for 
calls  upon  increased  capital,  payable  in  respect  of  certain 
shares  which  he  held  in  the  company.  The  notice  of  the 
extraordinary  meeting  at  which  the  resolution  to  increase 
the  capital  was  passed  was  signed  by  the  manager.  The 
23rd  section  of  the  Act  No.  228  requires  that  notice  of 
extraordinary  meetings  shall  be  signed  by  the  manager,  and 
certain  particulars  shall  be  specified,  otherwise  such  meet- 
ings shall  not  have  any  power  to  transact  any  business. 
The  Defendant  objected  that  the  meeting  was  not  duly 
convened,  as  the  appointment  of  the  manager  who  signed 
the  notice  was  not  under  seal.  He  had  been  appointed  by 
a  resolution  of  a  general  meeting,  in  lieu  of  the  first 
manager,  who  resigned ;  notice  of  this  resolution,  signed 
by  the  newly-appointed  manager,  and  bearing  the  seal'  of 
the  company,  was  lodged  with  the  Clerk  of  the  Court  of 
Mines.  Tl^e  32nd  clause  of  the  articles  of  the  company 
refers  to  the  "  office  "  of  manager,  and  speaks  of  him  as 
being  appointed  to  such  "  office,"  and  removed  from  such 
"office,"  and  judging  from  that  clause  alone  it  might  be 
deemed  to  be  an  "  office."  But  the  company  itself  is  only 
to  continue  for  a  limited  period,  and  it  was  not  disputed 

(/)  6  A.  &  E.,  846.  07)  4  M.  &  G.,  860. 
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dunng  the  argument  that  the  manager  held  a  "  situation'* 
merely,  and  not  an  ''  o£5ce"  within  the  legal  meaning  of 
that  term.  This  objection  of  the  Defendant  was  sought  to  QoLD^nraio 
be  met  by  the  argument  that,  as  the  retaining  the  services  Compakt 
of  the  manager  for  a  certain  remuneration  was  a  contract  Wood. 
merely  between  him  and  the  company,  and  as  the  8th 
section  of  the  Act,  par.  3,  enables  any  contract  which,  if 
made  between  private  persons,  would  be  valid,  although 
made  by  parol  only,  to  be  made  by  parol  in  the  name  of  the 
company  by  any  person  acting  under  the  express  or  implied 
authority  of  the  company,  the  general  meeting,  in  passing 
the  resolution,  was  acting  under  the  e3q)ress  or  implied 
authority  of  this  company,  and  were  enabled  to  enter  into 
this  contract,  although  by  parol  only,  as  it  was  not  to  be 
presumed  that  the  services  were  to  be  rendered  for  more 
than  a  year.  We  so  far  concur  in  this  argument  as  to  think 
that  the  arrangement  made  with  the  manager  was  a  mere 
contract,  and  not  an  appointment  to  an  "  office ;"  but  we 
think  that,  according  to  the  fair  construction  of  the  32nd 
danse  of  the  articles  of  association,  this  ''  situation,"  unless 
the  occupant  was  dimissed,  was  to  continue  so  long  as  the 
company  existed,  or  at  least  that  the  question  is  so  doubt- 
ful that  we  ought  not  without  further  information  to  act  on 
the  assumption  that  it  was  only  for  a  year. 

The  case  submitted  to  us  raises  the  question,  generally, 
as  to  the  necessity  of  contracts  of  this  kind  being  under 
seal  or  not,  and  we  think  it  right  to  express  our  opinion  on 
that,  although  we  doubt  whether  this  objection  could  be 
raised  at  all  by  the  Defendant  as  a  shareholder ;  or,  even  if 
it  may,  whether  the  defect  has  not  been  cured  by  lodging 
this  notice  of  substitution  under  the  seal  of  the  company, 
however  that  seal  became  attached.  Without  expressing 
any  opinion  on  either  of  those  points,  it  appears  to  us  that, 
on  the  general  question,  this  contract  need  not  be  under 
seaL  In  the  case  of  Barker  v.  The  Municipal  Council  of 
Clunes,  we  held  that  the  contract  in  that  instance  must  be 

W.  W.  It  Jl'b.      TOL.  in. — ^LAW.  H 
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under  seal,  and  we  see  no  reason  whatsoever  to  doubt  the 
correctness  of  the  views  we  then  took,  or  the  soundness  of 
GomSnrao  *^®  principles  on  which  that  decision  was  given,  which  is 
CoMFAiTT  supported  hj  all  the  authorities  in  England,  culminating  in 
Wood.  Ernest  v.  NichoU  (A),  in  the  House  of  Lords.  But  to  that 
general  rule  there  are  exceptions.  In  cases  in  which  a 
trading  company  enters  into  a  contract  for  the  purposes  of 
the  Act  of  Incorporation  itself,  and  to  which  the  company 
may  be  fairly  deemed  impliedly  to  give  their  assent,  it  is 
unnecessary  that  the  seal  of  the  corporation  should  be 
attached.  The  cases  referred  to  during  the  argument,  and 
those  cited  in  Barker  v.  The  Municipal  Council  of  Olunes^ 
leave  no  doubt  on  this  question.  The  present  contract 
answers  that  description;  and,  in  addition  to  that,  a 
manager  must  necessarily  be  appointed  before  the  company 
could  be  incorporated.  Conceding  that  the  manager  so 
appointed  is  not  to  be  continued,  and  that  it  is  essential 
that  a  new  manager  should  be  appointed  after  the  company 
is  incorporated,  it  is  incumbent,  according  to  the  6th  sec- 
tion of  the  Act,  on  the  company  to  appoint  a  new  manager. 
They  have  no  option  in  the  matter.  The  section  says  every 
such  company  shall  appoint  a  manager,  and  the  32nd  clause  . 
of  the  articles  renders  it  obligatory  on  the  company  to  fill 
up  any  vacancy  in  the  office  of  manager  from  any  reason 
whatsoever ;  and  those  vacancies  are  to  be  filled  up  by  a 
general  meeting.  In  this  instance,  the  general  meeting  has 
only  been  carrying  out  the  eifect  of  the  Act  of  Incorpora- 
tion itself,  and  complying  with  a  clause  in  the  articles  of 
association  ;  and  we  have  no  hesitation  in  saying  that  such 
a  contract  need  not  be  under  seal.  It  was  in  obedience  to 
the  Act  and  in  compliance  witli  the  articles,  that  the  com- 
pany could  not  have  continued  in  practical  operation  with- 
out it. 

Babby,  J. — I  may  be  allowed  to  add  that  it  strikes  mo 
that  the  question  raised  in  this  case  is  collateral  altogether. 
{h)  6  H.  L.  Cas.,  401. 
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V, 

Wood. 


•The  mam  qnestioii  was,  whether  the  proper  notice  had  been 

given,  not  whether  the  manager  had  been  appointed  under 

seal  OP  not ;  and  to  my  mind  this  case  would  be  perfectly  QoLD-^rarao 

satisfied  if  it  were  proved  to  the  satisfaction  of  the  judge      Compaut 

that  the  notice  was  given  by  the  manager  de  facto,    "Whilst 

saying  that,  I  do  not  in  the  slightest  degree  differ  from  the 

opinion  of  the  Court ;  I  should  myself  be  satisfied  to  rest 

the  case  upon  that  ground  alone.     I  may  also  remark  that 

the  only  objection  in  this  case  is,  that  the  appointment  of 

the  manager  was  not  proved  to  have  been  under  seal,  not 

that  it  was  not  under  seal ;  and  I  am  inclined  to  say  that  it 

is  sufficient  that  the  manager  de  facto  has  given  the  proper 

notices. 

Appeal  allowed  ;  new  trial  directed  ; 
Defendant  paying  all  coets  of 
former  trial  and  of  this  appeal. 


SEQINA  EX  Eelatioke  GOSSETT  v.  HILL. 
SAME  V.  SMITH. 

-^  SepU  8,  14. 

JOUMMONSES  for  prohibition,  applied  for  in  Chambers,  The  "  medical 
and  referred  to  the  fuU  Court.  ^®^<^'""  «^ » 

passenger 
ship,  and  her 

Informations  were  heard  by  Justices  at  WiUiamstown  J]|e^iaS;^^'„ot 

against  Milly  as  medical  officer  on  board  the  passenger  ship  being  at  the 

"  JPalm  Tree  J  ^  and  against  Smith,  the  third  mate  of  the  same  of  the^hip,*^^ 

ship,  for  a  breach  of  the  Order  in  Council,  No.  20,  made  ^f  ^p^^^ 

under  the  ^*  Fasaengera  Act  1855"  (J),  7th  January,  1864,  meaning  of 

and  gazetted  in  Victoria,  18th  March,  1864.    The  Order  *}^®  ^°^'^« 
^  '  '  "  any  person 

in  Council  is  as  follows :— r  on  board  "  in 

the  "  Fassen- 
ffer  Act  lSb5," 

sec.  60,  and  are  subject  to  punishment  by  order  of  magistrates  for  an  oilcnce  against 

the  Order  in  Council  (par.  20),  issued  under  that  statute  7th  January',   18G4,   and 

gazetted  in  Victoria  18th  March,  1864. 

(J)  18  &  19  Vic  cap.  cxix.,  sees.  59,  60. 
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1866.  "  20.  The  following  kinda  of  nuBoondnct  are  hereby  itrictly  prohi- 

"  bited,  t.  0.,  all  immoral  or  indecent  acts  or  conduct,  taking  liberties  or 
"  nsing  improper  familiarity  with  the  female  pasaengers,  using  blas- 
"phemouB,  obscene,  or  indecent  language,  or  language  tending  to  a 
"  breach  of  the  peace,  swearing,  gambling,  drunkenness,  fighting,  dis- 
" orderly,  riotous,  quarrelsome,  or  insubordinate  conduct;  also  all 
*'  deposits  of  filth,  or  offensive  acts  of  uncleanliness  in  the  between 
**  decks :  Provided  that  no  conviction  under  the  said  "Pcusengers  Ad" 
**  for  any  of  the  offences  herein  specified  shall  operate  as  a  bar  to  any 
"  civil  or  criminal  proceedings  which  maj  in  the  ordinary  course  of  law 
"  be  instituted  for  the  same  offence  by  any  party  aggrieved." 

The  Justices  convicted  each  Defendant,  and  imposed  on 
each  a  penalty.  Each  Defendant  applied  to  Stawell,  C.  J., 
in  Chambers,  for  an  order  to  prohibit  execution  of  the  con- 
viction, on  the  ground  that  the  Order  in  Council  could  not 
contemplate  offences  by  the  master  of  the  ship,  or  the 
officer  for  the  time  being  in  charge  of  her,  or  her  medical 
officer.  The  summonses  were  referred  by  the  Chief  Justice 
to  the  full  Court  for  its  advice. 

The  question  turned  entirely  on  the  meaning  to  be  given 
to  the  words  "  any  person  on  board,"  in  section  60  of  the 
*^  Passengers  Act  1855."  Smithy  the  third  mate  of  the 
*^Falm  Tree,''  was  not  "the  officer  in  charge  of  her"  at 
the  time  of  the  alleged  offence. 

Mackay  in  support  of  the  summons. 

Wood  contri 

Stjlwell,  C.  J. — ^We  have  no  doubt  as  to  the  case  of  the 
mate.     "We  will  consider  the  case  of  the  medical  officer. 

Cur.  adv.  vulf. 


The  Judges  were  not  unanimous. 

September  14.       Stawbll,  C.  J. — In  this  case  an  application  was  made  to 
me,  in  Chambers,  for  a  prohibition,  on  which  I  entertained 
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some  doubt,  and  referred  it  for  the  opimon  of  the  Court.  1866. 
It  then  struck  me  that  the  60th  section  of  the  "  Fcasenger 
Act  1855"  was  so  framed  as  to  render  it  very  difficult  to 
hold  that  the  medical  practitioner  was  intended  to  be  sub- 
ject to  the  summary  jurisdiction  of  the  Justices  of  the 
Peace.  There  is  no  doubt  that  the  words  "  any  person  on 
board"  are  large  enough  to  take  in  the  medical  practitioner 
and  the  master ;  but  it  would  appear  to  me  that  those  words 
should  be  limited,  in  order  to  prevent  the  inconsistency  of 
imposing  on  a  person  the  enforcement  of  certain  regula- 
tions, and  at  the  same  moment  and  in  the  same  section  say- 
ing that  he  is  to  be  subject  to  this  summary  punishment  for 
breach  of  those  regulations ;  and  in  order  to  avoid  that 
inconsistency,  it  would  appear  that  the  words  "  any  person" 
ought  to  be  so  read  as  to  exclude  the  medical  practitioner, 
and  I  would  clearly  so  read  them  in  that  particular 
section.  The  words  "  any  person,"  in  another  section,  were 
referred  to,  where  it  is  provided  that  "any  person"  who 
brings  spirits  on  board  shall  be  liable  to  punishment.  But 
these  words  clearly  include  the  master  as  well  as  any  one 
else.  I  quite  see  the  danger  of  allowing  any  views  of  special 
policy  to  interfere  in  any  way  with  the  proper  construction 
of  the  words.  It  is  not  for  us  to  say  whether  the  Orders 
in  Council  are  uUra  vires  or  not.  But  they  refer  to  acts 
of  insubordination.  Now,  if  the  medical  practitioner  is 
liable  under  this  Act,  so  also  is  the  master ;  and  I  confess  I 
cannot  understand  what  act  of  insubordination  a  master  on 
board  his  own  ship  could  be  guilty  of.  If  the  master,  who 
has  supreme  authority,  whose  word  cannot  be  for  one  instant 
questioned,  is  to  be  guilty  of  insubordination,  I  do  not  see 
whom  he  is  insubordinate  to ;  and  if  these  rules  are  to  be 
enforced  in  this  way,  the  master  also  may  be  punished  in 
this  summary  manner.  Notwithstanding  the  very  strong 
words  "  any  person  on  board,"  I  think  the  sound  reading  is 
to  limit  those  words  to  persons  not  the  master  or  medical 
practitioner.  I  should  not  venture  so  to  modify  the  words 
in  any  other  than  a  penal  case,  but  in  a  criminal  case  I 
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think  it  is  my  duty  to  do  it.  My  brother  Judges  take  a 
different  view,  and  say  that  these  words  leave  no  option — 
that  "  any  person  on  board  "  is  "  any  person  on  board"  ;  and 
whatever  the  policy  of  the  Act  may  be,  the  medical  practi- 
tioner and  the  master  are  just  the  persons  who  ought  to  be 
punished.  I  do  not  in  the  view  I  take  say  that  they  are 
not  subject  to  punishment.  They  are  bound  to  obey  these 
rules;  but  they  are  not,  in  my  opinion,  to  be  punished 
under  this  section  and  the  regulations  passed  under  it, 
when  the  section  itself,  in  the  very  same  sentence,  prescribes 
that  they  are  to  enforce  them.  Having  given  the  case  my 
best  attention,  I  have  the  misfortune  to  differ  with  my 
brethren,  but  I  am  bound  by  their  opinion,  and  therefore 
the  summons  will  be  discharged. 


Babby,  J. — ^This  case  has  been  referred  to  me,  and  I 
am  invited  to  give  my  opinion  upon  it.  After  the  best 
attention  I  have  been  able  to  give  to  the  arguments,  I  am 
of  opinion  that  the  conviction  is  right.  The  regulations 
are  to  apply  to  all  passengers,  and  although,  in  my  opinion, 
the  words  all  passengers  do  not  include  the  surgeon,  yet 
I  believe  that  some  at  least  of  these  regulations  affect  the 
surgeon,  though  not  as  a  passenger  ;  for  I  find  that  in  one 
of  them  he  is  expressly  mentioned.  It  is  provided  that  the 
surgeon,  if  required  to  enter  the  part  of  the  ship  containing 
the  berths  of  the  female  passengers,  shall  be  attended  by 
the  matron.  Now,  it  is  quite  clear,  that  if  being  called  upon 
to  go  into  that  place  he  were  to  go  unattended  by  the  matron 
he  might  be  prosecuted  for  so  doing.  Therefore,  without 
going  ^o  far  as  to  say  that  all  the  regulations  apply  to  him, 
I  see  one  which  does,  and  I  see  another  which  might ;  and 
I  believe,  moreover,  that  this  20th  clause  itself  may  apply 
to  him,  because  an  accurate  examination  of  it  will  shew 
that  it  does  not  relate  exclusively  to  acts  of  insubordina- 
tion, which  is  only  one  of  six  enumerated  instances  of  mis- 
conduct. I  am  not  called  upon  to  give  any  opinion  as  to 
the  master ;  but  while  it  would  be  absurd  to  charge  him 
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with  "inBubordmation,"  it  does  not  appear  to  be  equally  ^  1^8. 
absurd  to  cbarge  him  with  other  acts  of  misconduct  enume- 
rated in  the  20th  clause — such  as  having  been  an  habitual 
gambler,  having  sworn,  or  having  been  repeatedly  drunk 
during  the  voyage.  Thus,  putting  the  word  insubordinate 
out  of  the  question,  there  are  five  other  classes  of  miscon- 
duct pointed  out  as  to  which  the  surgeon,  as  it  appears  to 
me,  as  well  as  all  the  passengers,  is  responsible ;  and  the 
clause  which  concludes  this  20th  section  strikes  me  as 
meeting  fully  the  argument  put  forward  at  the  bar,  that  the 
justices  of  the  peace  have  no  jurisdiction  over  the  surgeon, 
although  the  surgeon  might  be  prosecuted  or  iudicted  for  a 
misdemeanor  at  common  law,  for  violating  regulations  made 
under  powers  conferred  by  an  Act  of  Parliament.  I  there- 
fore, in  tendering  my  opinion  for  the  guidance  of  the 
learned  Judge  by  whom  this  case  was  referred,  arrive  at  the 
conclusion  that  the  justices  had  jurisdiction,  the  surgeon 
was  amenable  to  the  regulations,  and  that  the  conviction 
was  right. 

Williams,  J. — I  have  also  advised  the  learned  Chief 
Justice  that  the  conviction  was  good.  No  doubt  the  sur- 
geon, or  the  master  in  his  absence,  is  the  person  to  see 
these  rules  carried  out,  but  I  see  no  reason  why  they  should 
be  entirely  exempt  from  their  operation.  I  do  not  see 
anything  in  this  section  to  limit  their  responsibility.  Had 
the  words  been  transposed,  I  think  it  would  have  been  very 
different.  The  way  the  words  run  is  this,  "  any  person  on 
"  board  who  shall  neglect  or  refuse  to  obey  any  such  rule 
"  or  regulation  ; "  then  it  goes  on  "  or  who  shall  obstruct 
"  the  medical  practitioner  or  master  of  such  ship  in  the 
"  execution  of  any  duty  imposed  upon  him  by  such  rule  or 
"  regulation."  If  the  words  had  been  transposed  I  should 
have  said  the  construction  might  have  been  different ;  but 
as  they  are  here  placed,  the  first  phrase  is,  "  any  person  on 
"board  who  shall  neglect  or  reftise  to  obey"  the  rules. 
The  master  is  a  person  on  board;   the  surgeon  also  is  a 
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person  on  board ;  and  if  the  surgeon  himself  is  the  tnoiB- 
gressor,  I  do  not  think  he  is  exempt  from  punishment  on 
that  account.  I  think  his  case  is  provided  for,  and  that 
the  conviction  is  good. 

Summons  for  prohibition  to  he 
diwiigsed.     No  costs. 


Sept.  8, 14. 

If.,  after  using 
maliciooB  ex- 
presflions  to 
£.,  sowed  the 
seeds  of 
noxious  weeds 
(drake,  sorrel, 
and  wild-oats) 
in  his  culti- 
Tated  land; 
and  the 
noxious  seeds 
germinated, 
and  did 
damage  to  the 
extent  of  £27. 
Having  heen 
convicted  for 
an  offence 
against  the 
204th  section 
ofthe"Crt., 
rnituU  Law 
andFraciice 
Statute  18&^" 
No.  238, 

Seldf  on  a 
case  stated, 
that  the'con- 
viction  was 
right. 


EEGINA  V.  MATIND. 

V^UESTION  of  law  reserved  and  case  stated  by  StaweUy 
C.  J.,  on  circuit,  as  follows : — 

"  jniliam  Henry  Maund  was  tried  at  the  Ballarat  Circuit  Court,  on 
*'  the  17th  July,  1866.  He  was  charged  with  having  unlawfully  and 
"  maliciously  caused  certain  damage,  to  the  amount  of  £27,  to  certain 
"  real  property  of  one  Richard  Sichardeon,  situate  at  Springhill,  in  the 
"  colony  of  Victoria,  hy  scattering  thereon  the  seeds  of  certain  nonous 
"  weeds.  There  was  evidence  to  go  to  the  jury  that  the  prisoner  sowed 
*'  the  seeds  of  noxious  weeds — sorrel,  drake,  and  wild  oats — in  a  field 
"  heloDging  to  Sichardeon,  in  which  wheat  and  oats  had  been  recently 
"  sown  ;  the  seeds  of  the  weeds  so  sown  had  germinated  and  shot  up 
"  above  ground.  The  injury  to  the  field  and  the  crop  of  wheat  and 
"  oats  would  be,  according  to  the  evidence,  of  about  £20  or  £30.  The 
**  prisoner  was  convicted  and  sentenced,  but  execution  of  sentence  was 
"  respited.  I  have  now  the  honor  to  submit  for  the  consideration  of 
"  their  Honors  the  Judges  whether  the  conviction  was  righf 

Wriaan  for  the  conviction. — The  prisoner  has  been  in- 
formed against  under  the  204th  section  of  the  ''  Oriminat 
Law  Statute^''  which  enacts  that — "  Whoever  shall  unlaw- 
'*  fully  and  maliciously  commit  any  damage,  injury  or  spoil, 
"to  or  upon  any  real  or  personal  property  whatsoever, 
"  either  of  a  public  or  private  nature,  for  which  no  punish- 
"  ment  is  hereinbefore  provided,  the  damage,  injury,  or  spoil 
"  being  to  an  amount  exceeding  £5,  shall  be  guilty  of  a 
"  misdemeanor,  and  liable  on  conviction  to  two  years'  im* 
"  prisonment."  The  section  is  new,  and  the  act  thus  made 
criminal  of  rare  occurrence.     It  is,  therefore,  not  easy  to 
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dte  authoritiea.    On  principle,  however,  it  is  contended  that      ^_Jf^ 

the  section  entirely  excludes  the  question  of  the  means  used, 

or  the  time  those  means  took  to  work  their  effect,  if  it  be 

once  ascertained  that  the  end  is  damage  maliciously  inflicted. 

The  section  regards  only  the  end  attained.     Now  the  jury 

has  found  that  an  actual .  damage  was  maliciously  inflicted. 

[StmceU,  C.  J. — ^But  the  question  is,  should  I  not  have  told 

the  jury  that  it  must  be  direct  damage.]  The  Act  says ''  any 

damage,"  without  qualification  as  to  the  directness  with 

which  it  flows  from  the  cause.    If  a  man  scatters  a  noxious 

I         chemical  drug  over  land,  which  will  work  an  inevitable 

I         injury  to  a  crop  after  a  long  interval,  is  he  not  committing 

I         the  damage  intended  by  this  Act  ?   In  this  case  the  moment 

the  seeds  of  the  weeds  germinate  the  damage  is  done.     The 

I        jury  have  taken  the  case  out  of  hypothetical  difficulties,  for 

I         they  present  the  Court  in  their  verdict  with  the  result 

attained. 

I  No  appearance  for  the  prisoner. 

Stawell,  C.  J. — ^This  section  is  exceedingly  wide — a  very 
I         dangerous  kind  of  enactment.     We  must  be  careful  not  to 

convert  a  civil  trespass  into  a  criminal  offence.     The  case  is 
I         in  entirely  new  one,  and  we  must  take  time  to  consider  our 

judgment. 
I  Cfur.  adv.  vult. 


Stawsll,  G.  J. — ^In  this  case  the  prisoner  was  charged  September  14. 
.  under  the  "  Criminal  Law  and  Practice  Statute  1864,"  No. 
233,  sec.  204,  with  having  unlawfully  and  maliciously  com- 
mitted damage,  injury,  or  spoil,  to  certain  real  property. 
This  charge  of  damage  was  sustained  by  proof  that  the 
prisoner,  after  letting  fall  certain  expressions  of  malice,  as 
towards  the  owner  of  the  property,  had  sown  drake,  sorrel,  ^ 

and  wild  oats  in  a  field  where  a  crop  of  wheat  and  oats  had 
been  recently  sowed  before.     Evidence  was  given  of  the 
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sowing,  and  that  the  seeds  had  actually  germinated,  and 
upon  that  evidence  the  jury  convicted.  The  question  is, 
whether  this  conviction  is  right  in  law  or  not.  The  204ith. 
section  follows  a  number  of  sections  which  relate  to  various 
offences — ^some  against  real  property,  and  some  against 
personal  property.  These  sections  are  from  169  to  178. 
The  section  itself  has  not  inaptly  been  described  as  a  "  drag- 
net," and  appears  to  have  been  intended  to  meet  all  cases 
not  particularly  described  in  any  previous  clause.  If  this 
section  is  to  receive  its  full  construction,  it  appears  difficult 
to  see  the  necessity  of  passing  the  previous  ones,  except 
simply  as  regards  the  punishments,  which  are  different  in 
some  instances,  and  it  might,  therefore,  have  been  necessary 
to  specify  some  of  them.  But,  in  addition  to  that,  the 
injury  here  is  not  direct.  It  is  the  result  of  an  act  com- 
mitted by  the  accused  which  may  or  may  not  produce  a 
certain  injurious  effect,  and  a  long  interval  may  intervene 
between  the  act  committed  and  the  injury.  It  is  manifest 
that,  although  the  prisoner  may  be  found  guilty  of  an 
attempt,  yet  until  the  seed  which  he  sowed  has  germinated, 
he  could  not  be  found  guilty  of  the  whole  offence ;  because 
until  then  no  injury  is  committed  either  to  the  land  or  the 
crop,  and  during  that  time  he  is  in  the  position  of  a  man 
who  has  done  a  certain  act  which  may  or  may  not  be  crimi- 
nal without  any  further  act  on  his  part.  This  may  be  met 
by  saying  that  it  is  nothing  more  than  in  the  caae  of  giving 
poison  of  a  very  insidious  nature  to  another  with  intent  to 
murder  him,  which  poison  may  not  take  effect  for  months 
or  years ;  so  here  it  may  be  said  he  has  sown  the  seed,  and 
he  leaves  the  seed  to  germinate  and  produce  its  effects. 
But  I  do  not  hesitate  to  say  that  in  my  mind  there  are 
great  difficulties  in  holding  that  this  clause  is  to  compre- 
hend this  case  ;  because,  if  it  does,  I  am  at  a  loss  to  imagine 
what  other  case  it  does  not.  However,  it  appears  to  me  to 
be  the  sounder  rule  that,  where  the  Legislature  have  used 
terms  which,  according  to  the  ordinary  rules  of  legal  con- 
struction, comprise  this  offence,  we  should  hold  that  they 
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do  80.    We  are  not  answerable  for  the  result.    As  to  the      ,  ^®^' 
policy  of  the  Act,  that  is  a  matter  solely  for  the  Legisla- 
ture.    We  think  the  sounder  conclusion  is  to  hold  that  the 
conviction  is  right. 

Bahet,  J. — I  may  add  a  few  words  to  the  judgment,  in 
which  I  concur;  although  I  must  admit  that  I  have 
entertained  considerable  doubt  upon  the  subject.  On 
looking  carefully  into  the  statute,  I  observe  the  distinction, 
that  this  section  has  reference  to  certain  classes  of  offences 
against  property  not  provided  for  before.  There  is,  first  of 
all,  a  series  of  cases  in  which  the  offence  is  made  felony- 
Then  comes  another  class  of  cases  in  which  the  offence  is 
made  cognisable,  in  a  summary  way,  by  justices  of  the  peace, 
and  a  repetition  of  the  offence  is  made  a  felony.  Now, 
this  appears  to  bo  a  case  not  provided  for  in  either  of 
those  classes,  but  intermediate  between  them,  being  an 
indictable  misdemeanor.  Consequently,  as  it  appears  to 
me,  this  "drag-net,"  as  it  has  been  appropriately  called, 
would  include  within  it  everything  not  previously  men- 
tioned. The  principal  difficulty  which  arises  in  such  a  case 
as  this,  is  not  only  the  fact  that  the  injury  is  not  at  once 
completed,  but  the  fact  that  it  remained  contingent,  even 
problematical,  whether  the  injury  might  or  might  not  arise 
at  fdl.  The  malicious  trespass  is  not  the  walking  over  the 
land,  but  the  sowing  of  these  seeds,  and  a  thousand  things 
might  have  prevented  or  suspended  the  germination  of  the 
seed.  But  if  the  sowing  of  the  seed  be  followed-  by  the 
growth  of  the  seed,  then  it  is  a  case  to  be  decided  by  a  jury; 
and  it  strikes  me  that  they  have  been  properly  directed  in 
this  case.  They  have  found  that  the  act  was  unlawful  and 
malicious,  and  that  the  result  has  followed ;  and  I,  there- 
fore, think  that  the  conviction  should  be  sustained. 

WiXLTAMs,  J. — I  quite  concur  in  the  judgment  of  the 
Court.  To  bring  the  case  within  the  Act  the  damage  is  to 
be  above  £5,  because  small  matters  are  not  taken  cognisance 
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isee.  of.  Therefore  the  first  question  is,  whether  the  act  done  hj 
the  prisoner  effected  damage  to  the  amount  of  £5.  If  so,  the 
next  question  is,  whether  it  was  done  maliciouslj.  Now, 
during  the  course  of  this  argument,  I  have  referred  to  cases 
where  the  same  thing  may  be  done  either  maliciously  or 
honestly.  I  referred  to  cases  of  quicklime  being  thrown  on 
the  ground,  which  might  be  done  with  the  object  of  destroy- 
ing the  whole  of  the  crops,  and  so  be  done  maliciously ;  or  it 
might  be  with  a  view  of  destroying  insects  and  weeds,  and  be 
done  honestly.  But  the  jury  have  found  that  this  was  done 
maliciously.  It  is  said  the  damages  may  be  remote.  No 
doubt  that  may  be  so  ;  but  still  the  malicious  intent  with 
which  the  act  was  done  remains,  and  that  is  a  question  for 
the  jury.  Suppose  the  case  of  a  stack  of  hay,  and  that  a 
person,  with  intent  to  set  it  on  fire,  places  combustible 
material  aU  around  it,  and  disposes  a  piece  of  glass  in  such 
a  way  that  when  the  sun  shines  brightly  upon  it  the  com- 
bustible material  will  ignite.  The  sun  may  not  shine  that 
day,  or  not  shine  brightly,  or  not  shine  at  all,  for  a  fort- 
night, but  when  the  sun  does  shine,  and  shine  sufficiently 
brightly,  the  effect  follows.  Is  it  to  be  said  that  there  the 
party  committing  the  act  is  not  to  be  found  guilty  of  haying 
set  fire  to  the  stack  ?  So  in  this  case  I  think  the  Judge 
directed  the  jury  aright,  and  that  the  conviction  should  be 
sustained. 

ConmcUan  affirmed. 
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EUCKEE  AKD  Ai^oTHEB,  Appxllakts  t?.  THE  DISTRICT 

BOAED  OF  THE  EATEPAYEES  OF  THE  EOAD 

1866. 
DISTEICT  OF  MOOEABBIN,  Eespondekts.  v^^^^' 

September  17. 

jl\.PPEAL  from  the  County  Court  at  Melbourne.  Special  audi- 

tors appointed 
nnder  the  Act 
Bueker  and  Dickson  hayinir  been  by  the  Qovemor  in  No.  176,  sec. 

164,  for  the 

Council  appointed  under  the  District  and  Shires  Act  (Je)^  Road  DiBtriot 

"  special  auditors"  of  the  accounts  of  the  Eoad  District  of  of  Moorabbin, 

received  a 

Moorabbin,  received  in  November,  1865,  a  requisition  signed  requisition 
by  twenty  ratepayers,  to  hold  under  the  same  section  of  the  ?^^  ^^t^- 
same  Act,  a  '^  special  audit"  of  the  accounts  of  the  board,  payers,  to 
"particularly  in  reference  to  the  expenditure  of  the  sum  of  ^dit.*  AtOie 
'*  one  hundred  pounds  (£100)  in  the  purchase  of  a  piece  of  audit  in 

^)ec6ixiber 

*'land  for  the  purpose  of  erecting  a  board-room  thereon."  1965^  the' 

The  requisition  added  the  following  information  as  to  the  5?*^  ®^^ 

Clerk  sub- 
£100.     ''  The  above  sum,  together  with  a  further  sum  of  mitted  to 

"two  hundred  pounds  (£200)  for  buUding  the  said  board-  ^^^^® 

"  room  was  appropriated  at  an  ordinary  meeting  of  the  board,  accounts  of 

"  in  direct  opposition  to  the  135th  clause  of  the  said  Act,  piete'^t^^  hs 

"  which  requires  that  any  business  other  than  the  ordinary  of  October 

"  business  of  the  board  be  transacted  at  a  special  meeting,  |,er,  which 

"  caUed  as  directed  by  the  139th  clause  of  the  said  Act."  had  elapsed 

since  the 
The  requisition  referred  also  to  sections  144,  268,  and  269,  last  annual 

as  regulating  the  way  in  which  offices  may  be  provided  for  ^^^^  for  the 

®  ®  ^  J  r  ygup  ending 

the  board,  or  land  purchased  by  it.     The  ''  special  auditors  "  30th  Septem- 

appointed  7th  December,  1865,  for  holding  their  audit.  They  1^;  iu^tors 

held  the  audit,  and  had  completed  by  13th  December.  They  not  finding 

^  "^  "^    what  they 

wanted,  called 
for  the  accounts  of  the  year  ending  SOth  September,  1865.  The  Clerk  of  the  Board 
produced  these,  and,  in  the  presence  of  the  clerk  and  of  members  of  the  board,  the 
tooounts  for  the  whole  fourteen  months  were,  without  any  objection,  specially  audited. 
The  special  auditors  sued  in  the  County  Court  for  their  fees,  and  the  Judge  allowed 
them  only  for  the  audit  of  the  two  months  since  30th  September,  1865,  holding  that 
they  were  not  competent  to  re-audit  the  accounts  of  the  previous  twelve  months  already 
audited  under  sec.  162  by  the  general  auditors  at  the  annual  audit.  On  appeal. 
Held,  that  the  Judge  of  the  County  Court  was  right ;  and  appeal  dismissed. 

(it)  No.  176,  sec  164. 
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^J^^^^  forwarded  their  report  to  the  Governor  in  Council,  and 

RucKSB  their  account  for  fees  as  "  special  auditors"  to  the  District 

MooEABBnT  ^oard.    In  the  latter  account  they  charged  at  the  rate  of 

DisTBicT  five  guineas  per  day.    Their  account  was  not  paid,  and  they 

Road  Boabd.  ^^^  ^^^  j^  ^  ^^^  County  Court. 

At  the  trial  it  was  proved  "  that  the  accounts  of  the 
"  Board  balanced  for  the  months  of  October  and  November, 
"  1865,  were  submitted  by  the  clerk  of  the  board  for  audit; 
"  that  the  Plaintiffs  not  finding  what  they  required,  asked 
"  for  the  accounts  of  the  prior  twelve  months ;  that  the 
"  clerk  placed  before  them  a  printed  paper  containing  the 
'^  statement  of  account  and  annual  balance  sheet  for  such 
"twelve  months,  and  which  had  been  previously  audited 
"  and  passed  by  the  Defendants  in  pursuance  of  the  Act ; 
"  that  the  accounts  of  the  two  months  and  the  preceding 
"twelve  months  were  then  audited  by  the  Plaintiffs  in 
"  the  presence  of  the  Defendants'  clerk  and  certain  mem- 
"  bers  of  the  Bead  Board,  without  objection  by  him  or 
.   "them." 

On  these  facts  it  was  contended  "  that  as  the  accounts 
"for  the  year  ending  30th  September;  1865,  had  been 
"  audited  pursuant  to  the  160th  and  subsequent  sections  of 
"  the  Act  No.  176,  it  was  not  competent  for  the  Plaintiffs, 
"  as  '  special  auditors*  to  audit  such  accounts,  and  that  they 
"  were  empow^ered  only  to  audit  the  accounts  of  the  district 
"  for  the  two  months  ending  the  30th  November,  1866,  and 
"  were  consequently  only  entitled  to  be  paid  the  expenses 
"  of  the  auditing  the  accounts  for  such  last-mentioned 
"period." 

The  Judge  of  the  County  Court  so  held  and  so  directed 
the  assessors,  and  a  verdict  was  given  accordingly;  but 
leave  was  reserved  to  move  to  increase  the  verdict.  A 
motion  was  made  to  increase  the  verdict,  and  was  refused ; 
and  this  appeal  was  from  the  determination  to  refuse. 
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Wood  for  the  Appellants.  v^!??l 

FeUaws  for  tbe  Bespondents. 

The  CoiTBT  held  that  the  "  special  auditors"  were  confined  ^^  ^^^^• 
to  the  accoimts  balanced  since  the  final  examination  and 
settlement  of  the  accounts  to  30th  September,  1865,  by  the 
general  auditors  under  section  162,  at  the  last  preceding 
amiual  audit. 

Appeal  dismissed. 


IirKB  M.  H.  C.  DEVANET,  a  Peisokbe. 


Rt 


8epU  17, 18. 


blJLE  nisi  for  a  habeas  corpus  to  bring  into  Court  for  ^;^^™^ 
discharge  a  person  who  had  been  summoned  before  magis-  justices  for  a 
trates  in  Petty  Sessions,  at  Prahran,  for  a  debt  under  £20 ;  ^go  was^ 
had  been  ordered  to  pay  ;  had  then  been  summoned  before  ordered  to 

D&v    and  lie 

justices  by  a  "  fraud  Summons"  under  the  *^  Act  to  Amend  n^iected  to 

ihe  Law  of  Imprisonment  for  Debt''  (I),  for  examination  as  paj-    ^"« 

to  his  means  of  payment  and  intentions  to  pay ;  and  had  moned  under 

been  by  such  justices  in  default  of  payment  committed  to  g^'^^  ^^' 

prison  under  section  3  of  the  abovenamed  Act.  amended  by 

the  Act  No. 
292,  for  ex- 
Eour  objections  were  urged  against  the  legality  of  the  amination  as 

commitment : — (1)  That  the  magistrates  hare  no  jurisdic-  of  payment 

tion  to  imprison  for  debt  in  any  case  whatever  where  the  debt  *°^  intentions 

to  pay,  the 
IS  under  £20 ;  (2)  That  there  was  no  service  of  any  minute  justices  made 

of  the  order  of  the  Bench ;  (3)  That  there  was  no  demand  Jhlf  he^^'"^^ 

committed  to 
pr^n.    A  warrant  of  commitment,  reciting  the  verbal  order,  was  made;  but  before  any 
written  order  or  minute  of  order  was  drawn  up,  and  on  such  warrant  he  was  put  in 
prison.    On  motion  for  a  rule  nisi  for  a  habeas  corpus, 

Hsld,  that  the  recital  in  the  warrant  could  not  he  contradicted  by  affidavit ;  and  that 
the  magistrates  had  jurisdiction  to  make  such  an  order  as  the  warrant  recited,  thus 
overruling  an  opinion  expressed  by  the  Court  in  Adair's  Cass  ;  and  that  the  rule  nisi 
for  habeas  corpus  must  be  discharged. 

(0  No.  284,  sec.  2. 
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^2^®^      for  payment,  or  opportunity  to  pay  given,  aftw  the  order 
In  re         for  payment  and  the  order  for  commitment ;  (4)  That  at  the 
BTAiTET.     ^^^  ^jj^  warrant  of  commitment  was  made  no  written  order 
of  commitment  had  been  drawn  up. 

Quinlan  shewed  cause  against  the  rule  for  hdbeai  corput. 

Mackay  for  the  rule. 

The  authorities  cited  on  the  latter  three  points  were— 
Foley  on  Convictions  ;  Bex  v,  Maldon  {m) ,  Reg.  v.  The  Jtutieei 
.  of  Radnorshire  (»),  Rex  v.  The  Justices  of  Cheshire  (o), 
In  re  Comillac  (/?),  Ex  parte  Kinning  (y),  Bmiih  v. 
O'Brien  (r),  Ratt  t?.  Parkinson  (*),  Leonard  Watson's 
Case  {t)y  and  Thomas  v.  Wilson  (v). 

Cur.  adv.  vuU. 


September  18.  Stawell,  C.  J. — ^A  rule  nisi  waa  obtained  in  this  case  for 
a  habeas  corpus,  upon  an  affidavit,  and  no  counter  affidavit 
waa  sworn.  I  think  it  would  have  been  better  to  have 
applied  for  the  habeas  corpus  at  once,  and  then  there  would 
have  been  brought  more  distinctly  before  the  Court  the  real 
point  at  issue,  namely,  whether  it  was  competent  for  the 
.  applicant  to  shew  by  affidavit  that  no  valid  order  had  been 
pronounced.  The  warrant  of  commitment  recites  the  sum- 
mons, the  adjudication,  and  order  for  the  payment  of 
£18  IBs.,  and  that  the  Defendant  should  be  committed  to 
prison  unless  he  should  forthwith  pay  to  the  clerk  of  Petty 
Sessions  the  said  sum,  together  with  the  costs.  Then  there 
is  another  recital,  that  the  sum  has  not  been  paid,  and  the 
warrant  is  drawn  up. 

(m)  J  M.  &  R.,  281.  (q)  4  C.  B.,  607. 

(«)  9  DowL,  P.  C,  90.  (r)   1  Wy.  &  W.  Law,  886. 

(o)  2  N.  &  M.  27;   S.  C.  6  B.  (*)  20  L.  J.,  M.  C,  208. 

&  Ad.,  489,  (t)  9  A.  &  £.,  733. 

(p)  1  Wy.  &  W.  Law,  193.  (c)  2  L.  J.,  Q.  B.,  83. 
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There  can  be  no  doubt,  that  on  a  habeas,  a  conviction,  if  18^' 
returned,  muat  be  taken  to  recite  truly  the  facts.  And  the  /»  re 
distinction  between  an  order  and  conviction  is  now  very  Devakxt. 
narrow  indeed,  and  it  is  a  question  whether  any  substantial 
difference  exists  between  them.  If  the  order  had  been 
formally  drawn  up,  and  had  recited  any  facts,  the  pronounc- 
ing the  order  and  the  facts  recited  in  it  must  have  been 
taken  to  be  true,  and  no  affidavit  would  be  admissible  to 
controvert  either.  In  this  case  there  is  merely  the  warrant ; 
and  although  the  one  is  drawn  up  by  the  clerk  of  the  Bench, 
and  the  other  is  signed  by  the  adjudicating  justice,  we 
think,  so  far  as  controverting  the  truth  of  it,  there  is  no 
substantial  distinction  between  the  order  and  the  warrant. 
The  rule  appears  to  be  founded  on  this,  that  if  an  untrue 
return  is  sent  in,  the  party  returning  it  renders  himself 
liable  to  punishment,  but  the  return  of  the  proceedings 
shall  be  taken  to  be  true. 

In  the  present  case,  it  is  stated  by  affidavit  that,  although 
a  verbal  order  was  pronounced,  no  order  was  ever  drawn  up 
in  writing,  and  no  copy  or  minute  of  the  order  pronounced 
was  ever  served  on  the  Defendant,  who  is  the  present 
applicant.  The  recent  Consolidation  Statute  does  not 
embody  all  the  provisions  of  JerMi  Act.  That  enabled 
the  magistrates  to  pronounce  a  verbal  order,  and  make  a 
minute  of  it ;  and  service  of  that  minute  was  deemed  equi- 
valent to  service  of  the  order  itself ;  and  at  any  time  the 
written  order  might  be  drawn  up.  But  under  the  Conso- 
lidation Act,  although  the  magistrates  have  power  to  make 
a  minute,  there  is  no  provision  for  serving  that  minute 
except  by  the  reference  in  the  schedule  (mj).  In  fact,  it 
appears  that  the  schedule  has  been  copied  from  the  old 
statute,  and  the  enactment  referring  to  it  omitted. 

The  preliminary  question  in  this  case  is  whether  the  Court 
is  at  liberty  to  look  at  an  affidavit   stating  facts  which 

(la)   Vide  fonn  xliv. 
W.  W.  k.  a'b.      vol.  III. — ^LAW.  I 
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1866.  impugn  tlie  recitals  in  the  warrant ;  and  we  think  it  would 
In,  re  he  open  to  grave  ohjection  to  hold  that  it  is.  In  re  Clarke  (x) , 
DxTAirsT.  '^hich  refers  to  Brittain  v.  Kinnaird  (y),  and  the  cases  of 
Ex  parte  Eggington  (z),  and  Swan  v.  Dakins  (a),  referred  to 
in  the  chamher  application  In  re  Cornillac,  all  shew  that 
all  the  facts  it  is  admissihle  to  hring  hefore  the  Court  on 
affidavit  are  facts  collateral,  like  pleas  in  confession  and 
avoidance,  not  traverses.  They  admit  the  conviction  and 
the  warrant,  but  shew  facts  which  call  on  the  Court  to 
decide  whether  the  conviction  ought  to  have  issued  in  law. 
[His  Honor  reviewed  the  cases  of  Swan  v.  Dakins,  In  re 
Eggingtan,  and  In  re  Clarke,']  In  the  case  of  In  re  Clarke, 
Mr.  Justice  Fatteson  lays  down  the  principle  in  the  Tery 
clearest  way;  and  we  think,  acting  according  to  those 
decisions,  we  ought  not  to  receive  these  affidavits,  and  that 
the  warrant  of  commitment  shews  a  sufficient  order  to 
justify  the  detention  of  the  prisoner. 

The  rule  was  also  obtained  on  the  decision  of  this  Court 
in  Adair's  case,  that  the  two  Acts,  No.  284  and  No.  292, 
taken  together,  did  away  with  imprisonment  for  debt.  We 
have  considered  that  case,  and  all  the  circumstances.  The 
Act  is  not  framed  in  a  mode  which  would  render  it  most 
easy  to  understand  it.  It  commences  with  a  general  exi^p- 
tion,  and  then  it  is  divided  into  three  different  classes.  The 
second  class  is  subject  not  only  to  the  first  exception,  but 
■  to  two  other  exceptions  in  addition.  Thus,  there  are  two 
exceptions  within  the  first  exception,  and  hence  a  doubt 
arose  whether  the  first  exception  was  to  be  applicable  to 
those  three  different  classes.  We  think  the  effect  of  not 
allowing  this  general  exception  to  run  over  all  the  classes 
would  be  to  limit  the  power  of  justices  to  cases  very  rare  ; 
and  that  the  soundest  construction  is  to  hold  that  those 
words  "  except  as  hereinafter  provided,"  are  to  he  supposed 
to  be  repeated  at  the  commencement  of  each  different  class. 

(x)  2Q.  B.,  619.  («)  2E.&B.,717. 

(y)  1  Brod..&  Bing.,  482.  (a)  16  C.  B.,  77. 
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The  rule,  therefore,  fails  on  both  grounds;  but  as  one 
ground  of  the  application  was  justified  hj  a  decision  of  this 
Court,  we  discharge  it  without  costs. 


1866. 

In  re 
DEViJfBT, 


Bule  nisi  discharged  withaui  costs. 
The  decision  referred  to  was  in  the  following  case : — 


REGINA  o.  McNICHOL  akd  Others,  Justices,  Ex  belationb 
ADAIR. 

IN  this  case  Hart,  the  official  agent  of  the  Ajax  Gtold-mining  Com- 
pany, which  he  was  winding  up,  sued  Adair,  an  unregistered  owner  of 
scrip  in  the  company,  for  £50  5*.  6</.,  his  share  of  "contrihution 
"  towards  the  liahilities  of  the  company."  The  amount  was  recovered, 
bat  Adair  neglected  to  pay.  He  was  summoned  by  a  "  fraud  summons" 
under  the  Act  No.  284,  as  amended  by  the  Act  No.  292,  and  an  order 
was  made  that  he  "  pay  £50  5«.  6d.  by  monthly  instalments  of  £10 
"  each,  and  in  default  of  such  payment  be  imprisoned  for  thirty  days." 
He  applied  under  the  "Jutticet  of  the  Peace  Statute  1865  "  (No.  267, 
sec.  186),  for  a  rule  niti  to  prohibit  further  proceeding  in  respect  of 
the  order. 

Doheon  shewed  cause. 

Fellows  for  the  order. 

The  Cottbt  decided  that  the  case  of  a  contributor  towards  the  liabili- 
ties of  a  company  being  wound  up  is  one  of  the  cases  where  a  fraud 
summons  cannot  be  issued  or  imprisonment  maintained. 

The  rule  nisi  for  prohibition  was  therefore  made  absolute. 

The  CouBT  also  expressed  an  opinion  as  follows : — "  Apparently  the 
"  Legislature  thought  it  expedient  to  repeal  the  section  [No.  284,  sec.  1] 
"  and  then  [by  the  Act  292,  sees.  1  and  2]  re-enact  it  in  precisely  the 
"  same  terms,  with  the  addition  of  enactments  as  to  calls  in  mining 
**  companies  still  in  operation,  and  as  to  contributions  to  mining  com- 
"  panies  being  wound  up ;  to  extend  what  formerly  applied  only  to  a 
"  certain  class  of  justices'  orders  under  £20  to  the  case  of  calls,  if  the 
"shares  were  surrendered,  to  that  of  contributions,  whether  the  shares 
"  were  surrendered  or  not ;  and  to  enact  that  in  none  of  these  three  cases — 
"  (1)  Orders  of  justices  for  sums  not  exceeding  £20  for  the  causes  of 
"  action  or  complaint  enumerated  in  the  third  schedule;  (2)  Orders  of 
"justices  for  payment  of  calls  in  mining  companies  where  the  shares 
"have  been  transferred,  and  the  scrip  delivered  to  the  manager ;  (3) 
"  Orders  of  justices  for  payment  of  contributions  to  mining  companies 
"  being  wound  up,  whether  the  shares  are  surrendered  or  not ;  shall  the 
"  debtor  be  imprisoned." 

I  2 


1866. 

June  26. 

RlGIKA 

McNlCHGL. 
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THE  MAYOR,   COUNCILLORS  AND  BURaESSES 
1866.  OF  SANDHURST,  Appellants  v.  BRODERICK, 

rate  wM^^  Appeal  case  stated  by  the  PoKce  Ma^trate  in  Petty 
struck  in  May,  Sessions,  at  Sandhurst,  on  dismissing  a  summons  for  pay- 
demand  in  ™ent  of  borough  rates, 
writing  and 
nonpayment 
for  fonrteen  The  complaint  stated  that  the  Defendant  was,  on  4th 

demand^e-  ^P"^'  ^^^^'  indebted  to  the  Mayor,  &c.,  in  the  sum  of 

quired  by  the  £3  6«.,  being  the  amount  of  a  rate  of  Is.  in  the  pound 

sec.  205  had  ^^^'^  a^i^i  assessed  by  the  Council  of  the  Borough  on  5th 

not  gone  by  May,  1865,  in  respect  of  rateable  property  in  the  borough 

1866.  A  com-  of  the  net  annual  value  of  £60,  of  which  Defendant  was 

jMtic  ^^^^^  occupier.     At  the  hearing  on  the  10th  August,  1866,  it  was 

against  the  proved  that  the  rate  was  made  under  the  *^  Municipal  Cor- 

Tonwment  P^^^^^^  ^^^  1^63  "  (ft),  on  the  5th  April,  1865  ;  that  on 

was  heard  in  4th  April,  1866,  the  rate  collector  served  a  demand  in 
andthe'magis-  writing  under  the  same  Act  (c)  ;  and  that  the  Defendant 

trate  dis-         ^ad  failed  to  pay  his  assessment  for  the  space  of  fourteen 
missed  the  ,  _  ,     _  _ 

complaint  for    days  after  such  demand, 
want  of  juris- 
diction, on  the 

ground  that  It  wsfi  contended  for  the  Defendant  that  imder  the 

No!  267^^8^.''^  ".T-iw^w^?*  of  the  Peace  Statute  1865"  (d),  the  magistrate 
51,  the  com-  had  no  jurisdiction,  as  the  complaint  had  not  been  made 
made  %Idthin°  within  twelve  months  from  the  time  when  the  matter  of 
twelve  months  guch  complaint  arose ;  and  that  the  matter  of  complaint 
when  the  here  was  the  making  of  the  rate  in  May,  1865,  and  not  the 
™m*Uhft'"^*'  neglect  to  pay  after  the  demand  in  April,  1866. 
arose.  On 
*^^tf/rf  that         ^®  magistrate  held  "  that  the  matter  hereinbefore  stated 

the  limitation    « in  defence  of  the  complaint  afforded  a  good  answer  to  the 
period  ran,  not 

from  the  striking  of  the  rate,  but  from  the  expiration  of  fonrteen  days  after  demand  in 
writing ;  that  snch  period  had  not  expired  here,  and  the  magistrate  had  jurisdiction. 
Appeal  allowed,  and  order  for  payment  made. 
(h)  No.  184,  sec.  183.  (c)  Sec  205.  (d)  No.  267,  sec.  61. 
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"  said  complaint,  and  dismissed  the  same  for  want  of  juris-      ^^^^ 
"  diction."    The  complainants  appealed,  and  the  magistrate  Matob,  &c.  o» 
rtated  this  case.  SAiajHUEsr. 


V, 

Bbodebjoe. 


Rllatos  for  tlie  Appellants. — ^The  demand  is  a  condition 
precedent  to  the  right  to  sue  under  sec.  205.  Oullen  v, 
Morris  («),  Jacob  v.  Dodson  (/),  Foa  v.  Davis  (y). 

Oasey  for  the  Eespondent. — ^When  the  amount  is  ascer- 
tained, the  time  begins  to  nm.  Eddlestone  v.  Francis  (A). 
[Williams,  J. — ^There  the  debt  was  not  recoverable  at  the 
time.  Here  it  is  not  so  till  after  the  demand  and  the  ex.pi- 
ration  of  fourteen  days.] 

FellovDS  now  referred  also  to  Labahnondierev.  Addison  (J). 

Casey, — ^There  the  amount  was  not  ascertained.  Both 
a  notice  and  the  demand  were  required  there,  and  both  of 
those  were  given  at  the  same  date.  That  leaves  open  the 
question  whether  the  time  ran  from  the  notice  or  the 
demand.  [Stawell,  C.  J. — Could  you  sue  without  any 
demand  or  notice,  apart  from  the  Act  ?  Was  your  right  to 
the  action  of  debt  given  by  the  Act  complete  before  the 
demand  ?  It  is  natural  justice,  too,  that  you  should  make 
some  demand.] 

Fellows  also  handed  up  Sohnea  v.  Kerrison  (Jc).  On  a 
bill  of  exchange  the  time  of  six  years  only  runs  after  pre- 
sentment and  demand  of  payment.  That  is  so  where  it  is 
the  contract  of  the  two  parties :  a  fortiori  so  here,  where 
one  party  has  nothing  personally  to  do  with  the  contract, 
and  is  only  bound  by  his  representatives,  the  members  of 
the  council,  making  the  rate. 

Cur.  adv.  vult. 

{e)  2  Stark,  577.  (h)  7  C.  B.,  N.S.,  568. 

(/)  3  B.  &  Sm.,  461.  (J)  28  L.  J.,  M.  C,  25. 

Of)  6  C.  B.,  18.  (k)  2  Taunt..  323.      . 
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yj^^^  Stawell,  C.  J. — In  this  case  the  Borough  Council  sought 

Matob,  &c.  ov  to  recover  an  assessment  made  under  a  rate  struck  in  1865, 
AKDH17B8T  ^^^  proceediugs  to  recover  the  rate  before  magistrateB 
Bbodebiok.  having  been  instituted  in  1866,  more  than  twelve  months 
September  26.  '^^^  ^^^  ^^^  ^^  struck,  but  within  twelve  months  after  a 
demand  had  been  made,  and  the  expiration  of  fourteen  days 
after  such  demand,  as  required  hj  the  "  Municipal  Corpora- 
turns  Act  1863"  (Z),  and  being,  therefore,  as  was  contended 
for  the  Defendant,  beyond  the  limitation  period  fixed  by 
the  "  Juttices  of  the  Peace  Statute  1865/'  The  contest  was, 
on  the  one  side,  that  the  twelve  months  must  be  regarded 
as  a  limitation  which  commenced  from  the  striking  of  the 
rate ;  and,  on  the  other  hand,  that  it  did  not  commence 
until  the  demand  had  been  made,  and  the  fourteen  days 
expired.  We  were  referred  by  counsel  for  the  Defendant 
to  the  case  of  Eddlestone  v.  Francis,  but  that  was  a  very 
peculiar  case  indeed.  [His  Honor  recited  the  facts  of  that 
case,  distinguished  it  from  the  present,  and  quoted  parti- 
cularly WUles,  J.,  as  putting  it  clearly  that  the  limitation 
period  only  begins  to  run  after  demand  made.]  At  all 
events,  that  case,  if  examined,  is,  as  it  appears  to  me,  no 
authority  for  the  proposition  that  the  date  of  the  mere 
striking  of  the  rate  is  that  from  which  the  statute  of  limi- 
tations is  to  run.  A  demand  is  necessary  under  the  Act, 
and  even  if  this  205th  section  were  not  inserted  in  the  Act, 
still  a  demand  or  notice  of  some  kind  should  be  made  or 
given.  The  cases  referred  to  in  this  case,  in  the  Common 
Bench,  particularly  that  of  Labalmondiere  v.  Addison,  put 
the  case  beyond  all  doubt.  In  the  last-named  case,  the 
principle  laid  down  seems  to  be  that  there  must  have  been 
six  months,  made  twelve  by  our  Act,  during  which  the 
matter  of  complaint  was  ripe  for  hearing  before  the  magis- 
trates. Till  there  had  been  a  demand  in  writing,  and  a 
subsequent  failure  to  pay  during  fourteen  days,  this  matter 
of  complaint  was  not  ripe  for  hearing.  Beeve  v.  Yates  (m), 
supports  the  same  view,  and  was  a  stronger  case  than  the 
(0  No.  184,  lec  205.  (»)  10  W.  B^  779. 
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other.     We  think,  therefore,  that  the  time  limited  by  the  ^      1866. 

Justices  Act  did  not  commence  until  the  demand  was  made  Mayor,  &c.  ow 

and  the  default  committed.      In  other  words,  the  Justices     Sandhukst 

are  to  have  twelve  months,  during  any  portion  of  which     Bbodsbiok. 

they  might  have  heard  this  case,  and  they  could  not  have 

heard  it  until  the  demand  was  made.     We  therefore  think 

that  the  Justices  had  jurisdiction ;  and  as  the  case  states 

that  "  counsel  for  the  Defendant  admitted  the  Defendant's 

"  liability  to  pay  the  amount  sought  to  be  recovered,  if  the 

*'  point  raised  by  him  could  not  be  sustained,"  we  will  make 

an  order  for  payment. 

Appeal  allowed  ;  order  for  payment  fnade. 
Costs  qf  complaint  not  mentioned. 
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1866. 

September  18, 
14,  29. 

JB.  8,f  owner 
of  the  ship 
*'JSva»  (of 
which  T.  A. 
was  maflter), 
and  J7.  A. 
mutually 
agreed  in 
Melboome  as 
follows : — 
"That  the  Bud 
ship  be  tight, 
staunch,  and 
strong,  and 
in  every  way 
fitted  for  the 
voyage;  shall 
be  hired  by 
S.  A,  from 
JB.  S,  for  the 
term  of  three 
months,  com- 
mencing from 
the  2l8t  day 
of  November, 
1865,  and  end- 
ing the  20th 
day  of  Febm- 
ary,  1866,  to 
trade  between 
Melbourne 
and  the  Gipps 
Land  XakeB. 
H.  A.  is  to  in- 
sure the  vessel 


STEWAET  V.  AUSTIN. 

XxULE  nisi  to  enter  a  verdict  for  Defendant.  The  decla- 
ration waa  on  the  following  agreement : — 

«<  Melbourne,  20th  November,  1865. 

"  It  is  this  day  mutually  agreed  between  Bohert  Stewart,  owner  of 

"  the  good  ship  or  vessel  '  Eva/  of  the  measurement  of tons,  or 

"  thereabouts,  now  in  the  port  of  Melbourne,  whereof  T.  Awthony  is 
"master,  of  the  one  part,  and  Mr.  H,  Auetin,  of  Melbourne,  and 
"  freighter,  of  the  other  part.  That  the  said  ship  be  tight,  staunch, 
"  and  strong,  and  in  every  way  fitted  for  the  voyage,  shall  be  hired  by 
"  Jf.  Austin  from  It.  Stetoart,  for  the  term  of  three  months,  commenc- 
"  ing  from  the  2l8t  day  of  November,  1865,  snd  ending  the  20th  day  of 
"  February,  1866,  to  trade  between  Melbourne  and  the  GKpps  Land 
'*  Lakes.  J7.  Auwtin  is  to  insure  the  vessel  in  £600,  and  to  pay  all 
"working  expenses,  provisions,  crew's  wages,  towages,  port-charges, 
'*  &c.  The  present  master,  T,  Anthony ^  to  remain  as  master,  but  under 
"  the  pay  of  ff.  Austin.  The  owner  is  to  keep  the  vessel  in  sea-going 
"order.  Terms — Forty  pounds  per  Inonth,  payable  monthly,  in 
"  advance.  This  agreement  shall  be  renewed  for  three  months  upon 
"  Mr.  Austin  giving  one  month's  notice,  on  same  terms,  as  heretofore. 
*'  Mr.  Austin  guarantees  to  tow  the  '  JEva/  in  and  out  of  the  entrance 
"  to  the  Gipps  Land  Lakes,  as  required  by  insurance. 

"(Signed)        H.  AuBTur. 

"  Witness  to  the  signature  of  M.  Austin — 
"  (Signed)        Vaieittine  Wright. 
"(Signed) 


"Witness  to  the  signature  of  L.  J,  Pigott — 
"(Signed)        W.  H.  Habpbe." 


BOBEKT  StBWABT. 
"By  his  Agent, 

•Loirifl  J.  PlQOTT. 


in  £600,  and 

to  pay  all  working  expenses,  provinons,  crew's  wages,  towages,  port-charges,  ^.  The 
present  master,  T.  A.,  to  remain  master,  but  under  the  pay  of  H.  A.  The  owner 
is  to  keep  the  vessel  in  sea-going  order.  Terms,  £40  per  month,  payable  monthly 
in  advance.  This  agreement  shall  be  renewed  for  three  months  upon  Mr.  A.  giving 
one  month's  notice  on  same  terms  as  heretofore.  Mr.  A.  guarantees  to  tow  the  *  Era ' 
in  and  out  of  the  entrance  to  the  Gipps  Land  Lakes,  as  required  by  insurance."  The 
ship  having  been  by  the  act  of  God  shut  into  the  Lakes  until  June,  1866,  the  Defen- 
dant gave  her  up  there  to  the  ma«ter  for  the  owner  at  the  end  of  the  second  month. 
In  an  action  for  her  hire,  and  for  detaining  her  beyond  the  three  months,  &c.,  there  was 
a  verdict  for  plaintiff*,  and  damages ;  with  leave  to  move  to  enter  the  verdict  for  the 
defendant,  on  the  issues  as  to  detention,  on  the  ground  that  the  detention  was  not  the 
detention  of  the  defendant.  Beld,  that  the  above  agreement  did  not  transfer  the 
possession  to  the  defendant;  that  under  it  the  owner  retained  possession,  and  the 
defendant's  re-delivery  of  the  vessel  in  Gipps  Land  and  not  in  Melbourne  was  suffi- 
cient; that  the  detention  was  not  the  detention  of  the  defendant ;  and  that  the  verdict 
must  be  entered  for  defendant  on  the  issues  as  to  such  detention. 


u 
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The  breaches  alleged  were — (1)  "That  the  Defendant 
"has  not  paid  the  said  sum  of  £40  per  month  for  the 
"said  hire  of  the  said  ship  for  the  said  term  of  three 
"months  as  aforesaid."  (2)  "That  the  Defendant  kept 
"  and  detained  the  said  ship  four  calendar  months  beyond 
"the  said  term  of  three  calendar  months,  as  aforesaid, 
whereby  the  Plaintiff,  during  all  the  time  of  such  deten- 
"tion,  was  deprived  of  the  use  of  the  said  ship,  and  in- 
"  curred  expense  thereby." 

The  Defendant  pleaded — (1)  As  to  the  first  breach, 
firstly,  payment  of  £80  before  action ;  and,  secondly,  pay- 
ment of  £40  into  Court.  (2)  As  to  the  second  breach, 
"  did  not  keep  and  detain  as  alleged." 

Plaintiff  replied,  as  to  the  first  plea,  that  the  £40  was 
not  enough  to  satisfy  Plaintiff's  claim. 

At  the  trial  it  was  proved,  among  other  things,  that  the 
ship  made  one  voyage  to  the  Oipps  Land  Lakes  and  back, 
and  a  second  voyage  to  the  Lakes ;  but  that  whilst  in  the 
Lakes,  on  her  second  voyage,  the  outlet  from  them  was 
closed  up  by  storms,  so  that  the  "  JEva  "  could  not  get  out 
until  June,  1865 ;  that  while  the  "  Uva  "  was  so  shut  into 
the  Lakes,  the  Defendant  gave  to  Pi^ott,  the  agent  of  the 
Plaintiff,  a  formal  notice  that  he  should  not  require  her 
after  the  end  of  the  second  month  of  the  three  mentioned 
in  the  agreement ;  that  at  the  end  of  those  two  months  he 
said  to  the  master,  at  Sale — "  We  have  nothing  to  do  with 
"  the  vessel ;  she's  given  up  to  Mr.  Pigott,  for  the  owners ;" 
that  from  that  time  the  Defendant  acted  consistently  with 
his  notice ;  and  that  in  respect  of  the  two  months,  the 
D^ndant  frdfilled  his  agreement. 

The  only  witnesses  called  were  PigoUy  the  Plaintiff's 
agent,  and  Anthony^  the  master  of  the  "  Eva  " — ^both  called 
for  the  Plaintiff. 
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1866.  ^  Por  Defendant  it  was  submitted  that  there  was  no 
eyidence  as  to  the  second  breach  that  Defendant  kept  and 
detained  the  ship  beyond  the  three  months ;  and  that  tbe 
ship  never  was  out  of  the  FlamtifTs  own  possession. 
Cringle  v,  Mollei  (fi). 

Leave  was  given  to  move  to  enter  the  verdict  for  the 
Defendant  on  the  issue  upon  the  second  breach.  The  ver- 
dict was  for  the  Plaintiff,  damages  £52  7s.  8J.,  and 
£1  Os,  6d.  interest  on  the  £40  not  paid  in  advance  for  the 
third  month. 

The  rule  nisi  obtained  in  pursuance  of  the  leave  reserved 
was  "  to  shew  cause  why  the  verdict  entered  for  the  Plain- 
*^  tiff  on  the  issues  to  the  second  breach  should  not  be  set 
"  aside  with  costs,  and  a  verdict  entered  for  the  Defendant, 
**  upon  the  ground  that  the  detention  was  not  that  of  the 
"Defendant." 


BUling  and  Harris  shewed  cause. — ^The  agreem^t 
operated  aa  an  actual  hiring.  The  giving  of  the  notice  that 
the  ship  was  no  longer  required,  while  the  ship  was  at*Sale, 
and  could  not  get  out  of  the  Lakes,  was  not  a  proper 
determination  of  the  hiring.  A  man  cannot  ride  your  horse 
200  miles  away  and  leave  it  there,  and  say  the  hiring  is 
over.  The  bargain  was  made  in  Melbourne  while  the  ship 
was  there,  and  she  ought  to  have  been  returned  there. 
Fringle  v,  Mollet  has  nothing  to  do  with  this  case.  It  was 
a  case  of  demurrage.  This  is  more  like  the  case  of  a  hold- 
ing over  by  a  tenant  after  his  term  has  expired. 

Bellows  for  the  rule. — ^There  is  nothing  in  this  agreement, 
except  the  word  "  hire,"  to  shew  that  there  was  really  a 
hiring.    On  the  contrary,  the  stipulations  of  the  agreement 

(i»)  6  M.  &  W.,  80. 
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are  inconsistent  with  the  notion  of  an  actual  hiring,  and 
transfer  of  the  possession.  If  a  man  hires  a  cab  to  go 
to  St.  Kilda,  driven  by  the  owner  himself,  or  the  owner's 
agent,  there  is  no  obligation,  independently  of  any  special* 
civic  or  local  regulations,  to  pay  back-hire.  Here  the 
''  JEva^*  was  never  out  of  the  owner's  possession. 

The  other  authorities  cited  were  Moorson  v,  Qr eaves  (o). 
Sale  V,  BaAson  (^) 

Cur,  adv.  vult. 


Stawell,  C.  J. — ^This  was  an  action  in  which  the  main  September  29. 
issue  was  on  a  count  for  detaining  a  ship  beyond  the  three 
months  for  which  she  was  hired.  The  Plaintiff  was  the 
owner  of  the  " Hva'^  An  agreement  was  made  between 
them,  as  follows.  [His  Honor  read  the  agreement.]  It 
was  urged  on  behalf  of  the  Defendant  that  this  document 
was  a  mere  agreement,  and  that  so  far  as  its  terms  are  con- 
cerned, there  was  no  actual  letting  or  hiring  of  the  "  Eva ;" 
and  we  think  that  that  is  so.  The  master  continued  the 
Plaintiff's  agent,  and  as  such  still  retained  for  him  the  pos- 
session of  the  vessel.  The  agreement  uses  the  word 
"  hired,"  but  that  word  is  not  conclusive  of  all  the  other 
terms  of  the  agreement,  and  its  whole  drift  and  object,  as 
collected  &om  those  terms,  are  inconsistent  with  the  suppo- 
sition of  an  actual  hiring,  and  we  think  the  terms  of  the 
agreement  are  inconsistent  with  such  supposition.  The 
stipulation  that  Anthony  should  remain  master  suggests  the 
inference  that  the  owner  intended  to  remain  dominus  of  the 
ship,  and  retain  possesssion  of  it  by  his  own  trusted  agent; 
and  the  sfcipulation  that  the  Defendant  should  pay  Anthony 
is  in  harmony  with  that  inference,  for  without  it  the  Plain- 
tiff would  have  been  liable,  and  the  Defendant  not  liable  to 
pay  the  master.     These  provisions  indicate  that  neither 

(o)  2  Camp.,  626.  (jp)  4  C.  B.,  N.S.,  86. 
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1866.  party  contemplated  a  transfer  of  the  poBsession  of  tbe 
YQSseL  The  Plaintiff,  However^  contenob  that  the  agree- 
ment contemplated  a  transfer,  and  that  such  transfer  was 
made,  and  that  at  the  determination  of  the  agreement  the 
Defendant  was  bound  to  restore  possession  of  the  vessel  in 
Melbourne  where  he  received  her.  Though  it  might  admit 
of  question  even  then,  if  the  Defendant  were  bound  to  give 
the  vessel  up  in  Melbourne,  we  think  that  under  this  agree- 
ment the  vessel  was  not  transferred.  We  think  we  ought 
to  be  slow  in  arriving  at  a  conclusion  that  the  owner  of  a 
ship  has  given  up  possession  of  her  under  a  contract  for 
her  services ;  and  that  to  do  otherwise  would  be  to  enter  on 
a  most  dangerous  course.  The  owner  of  a  ship  naturallj 
retains  the  possession  of  her  when  contracting  to  give  her 
services ;  his  contract  is  to  obey  the  directions  of  the  char- 
terer, but  the  ship  is  still  in  his  possession  bj  the  master, 
his  agent.  The  single  word  ^*  hiring  "  in  an  agreement  does 
not  determine  the  matter.  In  IbrUon  v.  The  Dublin  Steam 
Navigation  Company  (q),  words  were  used  much  stronger 
than  those  used  here,  and  yet  it  was  held  that  there  was 
no  surrender  of  the  possession.  The  master  takes  his 
directions  from  the  owner,  and  the  crew  are  appointed 
by  the  master,  though  both  are  by  special  agreement  paid 
by  the  charterer;  and  both,  by  directions  of  the  owner, 
sail  the  ship  according  to  the  requirements  of  the  charterer 
under  the  contract.  We  think  that  under  this  contract 
the  possession  of  the  ship  was  not  transferred.  The  parties 
both  relied  at  the  trial  solely  on  the  contract.  Delivery  of 
the  ship  in  Melbourne  was  not  necessary,  and  delivery  in 
Oipps  Land  sufficient.  The  detention  of  the  ship  was  not 
the  detention  of  the  Defendant,  and  the  verdict  on  tiie 
second  breach  ought  to  be  entered  for  the  Defendant. 

Bule  dbwlute. 
(9)  8  A.  &  E.,  836, 

END  OF  MICHAELMAS  TERM. 
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The  Judges  who  sat  in  Banc  in  this  term  were — 

Stawxll,  C.  J.  Williams,  J. 

Babbt,  J. 


GLASS  V.  MAETIN. 


D 


1866. 
November  25. 
EMUkBEB  to  a  declaration  on  an  agreement  made  During  a 
during  the  progress  of  a  prolonged  trial  between  the  same  JriS'at^' 
Plaintiff  and  Defendant  as  in  this  action,  and  signed  bj  priue  the 
their  attorneys,  which  agreement  was  as  follows : —  SeS^ttor- 

neys,  agreed 

"In  the  Supreme  Court.— G^foff  v.  Jforttw.— We,  the  underrigued,  j?  T?^^'^^ 
civ     V  j^*   ^  ^,^    .  J  .    ^1^    ^  .  ,     *  ^. .  7^  that  the  lurora 

hereby  agree  that  the  jurors  engaged  in  the  trial  of  this  cause  shall  g}^^^  [^  paid 

**  be  paid,  in  addition  to  the  sum  they  receive  from  the  Government,  in  addition  to 

"  the  sum  of  £80  (thirty  pounds)  for  each  day  they  may  be  engaged  on   the  sum  they 

"  the  hearing  of  this  cause;  and  that  such  sum  so  paid  shall  be  allowed  receive  from 

"  as  costs  in  the  cause  to  the  Phuntifr  in  the  proportion  to  the  issues  (vovem- 

ment,  the  sum 
"joined,  and  upon  which  he  may  ultimately  succeed  in  the  same  ^  £qq  y^. 

**  manner  as  the  other  costs  of  such  issues.    This  agreement  to  apply  to  tween  the 

**  an  days  of  the  triaL— Dated  14th  August,  1866.  twelve  for 

"  BENinBTT  AM)  Tatlob.  e*ch  day  they 

«  Hbkey  p.  Gubnbb."  ^^^^  ^. 

engaged  m 

the  trial,  in- 

diisive  of  the  past  days  of  the  trial 

Meld,  on  demurrer  to  a  declaration  on  this  agreement,  that  it  was  illegal  and  void ; 

and  judgment  entered  for  the  defendant. 

W.  W.  tt  a'b.      vol,  in. — ^LAW.  K 
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The  declaration  alleged  tbat  before  the  agreement  certain 
issues  came  on  to  be  tried  before  a  jury  empannelled  and 
sworn  in  that  behalf ;  and  that  thereupon,  before  the  jury 
brought  in  their  verdict,  it  was  agreed,  &c.  [according  to 
the  effect  of  the  agreement  above  printed] ;  and  that  the 
Plaintiff  ultimately  supceeded  upon  divers  of  the  said 
issues ;  and  that  he  paid  the  jurors  the  £30  for  each  day. 
Yet  the  Defendant  broke  his  agreement,  &c. — firstly,  in 
that  "  the  said  sum  was  not  allowed  as  costs  in  the  cause  to 
"  the  Plaintiff  in  proportion  to  the  issues  on  which  he  suc- 
"ceeded;"  and  secondly,  "in  that  the  Defendant  objected 
"  to  the  allowance  as  costs  in  the  cause  to  the  Plaintiff  of 
"  the  sum  so  paid  by  him  in  the  proportion  aforesaid,  and 
"  induced  the  prothonotary  to  disallow,  and  the  prothono- 
"  tary  did  accordingly  disallow,  as  costs  in  the  cause  to  the 
"  Plaintiff  the  whole  of  the  sum." 

Demurrer  by  Defendant:  for  that  "  the  agreement 
"  declared  upon  is  illegal." 

Billing  for  the  Defendant. — ^This  contract  is  in  direct 

contravention  of  the  "  Jury  Act "  (r).     It  is  also  bad  as 

against  public  policy,  as  tending  to  taint  the  purity  of 

public  justice.     In  Molhy  v.  Brown  (s)  such  a  contract 

was  held  to  be  one  which  the  prothonotary  could  not  act 

upon  in  taxation,  and  the  practice  embodied  in  it  most 

injurious  toward  the  public.      The  case  of  Bruce  v.  The 

Queen  (t)  in  this  Court  may  be  referred  to  as  sanctioning 

the  arrangement.     [Stawelly  C.  J. — In  that  case  the  Court 

sanctioned  no  such  arrangement.]     Such  an  arrangement 

seems,  in  fact,  almost  to  come  under  the  old  laws  against 

"  embracery,'*  under  which   jurors    taking    money  were 

I  liable  to   pay  " decies  tanium"  as  they  took — one-half  to 

'  go  to  the  party  suing,  and  the  other  half  to  the  King. 

j 

I  if)  No.  272,  sec.  41.  Vide  Addison  on   Contracti,  ed. 

j  (*)   11  Ir.  Com.  L.  Rep.,  503;      1862,  pp.  892-3. 

I  (t)  Sup.  Ct.,  Vic,  Feb.,  1866. 
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4  Bae.  Ah.,  581 ;  13  Hd,  L,  cap.  38 ;  and  6  Geo.  U.,  cap.  87,       ^^^ 
were  also  referred  to. 

Ireland,  Q.  C,  for  the  Hamtiff. — The  argument  almost 
goes  the  length  i;hat  this  is  a  conspiracy  to  defeat  the 
"Jwry  Ad,*^  The  penalty  of  decies  tantum  is  not  for 
taking  money  for  services  as  a  juryman,  but  for  taking  a 
bribe  to  influence  the  verdict.  Here  the  jury  knew  nothing 
of  the  agreement.  The  old  law  in  JBac.  Ah.  was,  that  a 
juryman  was  "  in  strictness "  entitled  only  to  Sd, ;  but 
though  that  was  so,  he  was  still  entitled  to  be  paid  in 
proportion  to  the  "distance"  he  might  come,  and  the 
"weather"  he  might  encounter.  Molloy  v.  Brawn  came 
before  the  Irish  Court  in  a  different  way  to  this  case.  I 
was  in  it  myself.  Two  grand-jurymen  of  Boscommon 
libelled  each  other,  and  an  action  arose.  An  agreement 
was  made  to  give  special  jury  fees  in  a  case  in  which  a 
special  jury  could  not  be  claimed,  and  in  which  the  Judge 
refused  to  certify  for  a  special  jury.  The  Court  held  that 
the  agreement  was  a  taking  out  of  the  hands  of  the  Judge 
of  his  power  to  give  or  withhold  special  jury  fees,  and  it 
did  not  hold  the  agreement  to  be  illegal,  but  simply  refused 
to  assist  in  carrying  it  out  on  an  application  to  review  the 
officer's  taxation.  There  is  nothing  in  the  policy  of  the 
common  law  against  such  an  agreement.  Jurymen  were 
paid  by  the  parties  at  common  law.  As  to  the  Juries' 
Act,  all  that  it  does  is  to  say  that  no  more  than  a  certain 
amount  shall  be  paid  to  jurymen  out  of  the  jury  fund; 
there  is  nothing  to  forbid  a  proper  payment  by  the 
parties,  where  there  is  no  pretence  for  supposing  that 
the  arrangement  could  have  influenced  the  verdict.  It 
is  not  averred  that  the  jury  knew  anything  about  it. 
[Williams,  J. — It  is  at  all  events  a  very  inconvenient 
practice.  Very  shortly  after  the  trial  at  bar,  a  jury  rose 
and  asked  for  more,  in  a  case  that  only  lasted  two  days.] 
The  arrangement  in  the  trial  at  bar  had  the  sanction  of 
the  Court. 

K  2 


120  SUPEEME  COURT:  VICTOBJA. 

1866.  Billing  in  reply. — ^The  "  Jwy  Act "  goes  further  than  is 

assumed  on  the  other  side.     There  are  enabling  words,  and 
then  directly  prohibitory  words. 

Stawxll,  C.  J. — We  think  the  decision  of  the  Irish 
Court  is  directly  in  point,  were  the  matter  doubtful ;  but 
our  own  Act  is  conclusive.  It  yirtually  enacts  that  jurymen 
shall  not  be  paid  by  the  parties  to  a  cause,  but  out  of  the 
public  fund ;  and  that  out  of  that  fund  they  shall  be  paid  a 
sum  named,  and  no  more.  Any  practice  of  the  sort 
embodied  in  this  agreement  would  be  highly  dangerous  to 
public  justice. 

Babby,  J.,  agreed.  He  thought  such  a  practiee  might 
lead  to  a  tampering  with  the  purity  of  justice,  and  was 
against  public  policy. 

Williams,  J.,  agreed.  He  feared  that  such  agreements 
might  lead  to  something  very  much  worse. 

Judfffnenijbr  the  DefmdmU. 


EEGINA  V.  MoLACHLAN,  J.P.,  A3n)  Othebs. 

Nov,  21.  27.     ^^ 

UndeT^eAct  V^BDEE  niii  by  Williams,  J.,  dated  the  3rd  October, 

No.  176,  sec     obtained  by  Winter  Brothers,  ratepayers  in  the  shire  of 

199,  a  shire  »  x-  y 

rate  was  made  Waranga,  calling  on  Justices  in  Petty  Sessions  at  Bush- 

^*d  tto^^      worth  in  the  shire,  and  also  on  the  Shire  Council,  to  shew 

nearest  Court    cause  why  a  rule  should  not  be  issued  commanding  the 
of  Petty  Ses- 
sions would 

and  did  sit  August,  2,  16,  80,  and  September  13,  and  a  notice  of  appeal  was  g^vm 
Aagast  22,  of  an  appeal  to  be  heard  September  13. 

Held  that  the  notice  was  good  *,  and  that  the  magistrates  had  jurisdiction  to  hear  the 
appeal  September  13,  and  were  wrong  in  dismissing  it  for  want  of  jurisdiction.  A  rale 
nisi,  under  the  Act  No.  267,  Bee  138,  to  forthwith  proceed  to  hear  and  determine,  was 
therefore  made  absolute  with  costs  against  the  shire. 
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Justices  forthwith  to  proceed  to  hear  and  determine  in         ^^^' 
the   Court  of  Petty  Sessions  at  Bushworth  an   appeal       Begina 
against  a  general  rate,  made  by  the  Shire  Council,  on  the    jjfqjJ^^j^^ 
Ist  August,  1866,  wherein   Winter  Brothers  were  Appel- 
lants and  the  Shire  Council  Sespondents,  upon  notice  to 
the  magistrates  aud  to  the  council  of  this  order. 

A  general  rate  was  made  by  the  Shire  Council  the  Ist 
August,  by  which  Winter  Brothers  were  rated  in  respect  of 
property  occupied  by  them  in  the  shire.    They  caused  to 
be  served  on  the  Council  on  the  22nd  August,  a  notice,  which 
copied  the  rating  of  their  property,  and  then  proceeded 
thus : — **  And  being  aggrieved  by  such  rate,  we  hereby  give 
"  you  notice  that  it  is  our  intention  to  appeal  against  such 
"  rate  to  the  Justices  in  the  Court  of  Petty  Sessions  at 
"Bushworth,  on  Thursday,  the  13th  of  September  next, 
"  being  the  Court  of  Petty  Sessions  holden  nearest  to  such 
"property,  on  the  grounds  of  inequality,  unfairness,  and 
"  incorrectness."    The  appeal  came  on  for  hearing  at  the 
Petty  Sessions  at  Bushworth,  on  the  13th  September.    The 
notice  was  admitted.     Before  evidence  was  gone  into  it 
was  objected  that  the  magistrates  had  no  jurisdiction  under 
the  Act  No.  176,  sec.  199,  because  the  notice  of  appeal 
fixed  a  day  for  the  hearing  more  than  one  month  after  the 
rate  was  made ;  and  under  the  Act  the  appeal  itself  must 
be  heurd   "within  one  month  after  such  rate  is  made." 
The  Justices  held  the  objection  fatal.     They  dismissed  the 
appeal  with  costs,  and  similarly  dismissed  about  130  other 
cases,  in  which  the  nominal  Appellants  were   selectors 
under  the  Land  Act  but  the  substantial  ones  were  their 
assignees,  Winter  Brothers,   the  Appellants  in  this   case. 
The  affidavits  in  support  of  the  order  nisi  deposed  that 
Courts  of  Petty  Sessions  at  Bushworth  are  held  on  alter- 
nate Thursdays ;  that  the  Courts  next  preceding  the  one 
held  the  13th  September,  were  held  on  the  30th  August, 
the   16th  August,  and  the  2nd  August ;   "  and  that  the 
"  Court  so  held  on  the  13th  September  was  the  Court  next 
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"  after  the  expiration  of  one  month  from  the  Ist  August, 
"  when  the  rate  was  made,  on  which  an  appeal  could  haye 
"  been  heard  and  determined.'* 

Dobson  and  G,  P.  Smith  shewed  cause. 


Martley  and  Ibllowg  for  the  order  niti. 

The  chief  authorities  cited  were — Against  the  rule,  Bex 
V.  The  Inhabitants  of  Bolton  (v).  For  the  rule,  Bex  v.  The 
Justices  of  Middlesex  (to)  ;  also  the  enactments  43  Eliz,y 
cap.  2,  sec.  6,  and  17  Geo.  U.,  cap.  88,  sec.  4. 

Our,  adv.  vult 


November  2!7,  The  CouBT  held  that  the  Act  gave  the  person  aggrieved 
one  month  to  appeal — ^that  was  one  month  to  determine 
whether  he  would  appeal  or  not ;  that  the  notice  on  the 
22nd  August,  of  appeal  for  the  13th  September,  against 
the  rate  made  on  the  Ist  August,  was  sufficient ;  and  that 
the  magistrates  had  jurisdiction  to  hear  the  appeal  on 
the  13th  September. 

Bule  absolute,  with  costs  agcmH  the  Shire 
Council. 


(v)  8  B.  AC,  74. 


(w)  6M.&S.,279. 
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1866. 
HAIQ-H,  Appellant,  v.  HART,  Eespondent.  v.^^v^w/ 

November  29. 

-ljLPPEAL  case  stated  by  Magistrates  in  Petty  Sessions.  An  order  was 
Hari  was  the  official  agent  appointed  by  an  order  of  a  j^jjjfe  of  a 

Judge  of  a  Court  of  Mines  to  wind  up  the  Royal  Standard  Court  of 
^,,..        ^  -__.,  -        ,,,        .      Mines  under 

Gold-nuning  Company,  and  Haigh  was  a  shareholder  in  the  Act  No. 

the  company  sued  for  contribution.     The  adjudication  was  ^^^  ijf^^'^ 

3Uy  oljy  by 

for  the  Plaintiff,  and  the  Defendant  appealed.     The  wind-  which  the 

ing-up  order  had  been  a  conditional  one  that  the  company  ^ap^^tcT*" 

pay  the  debt  of  the  petitioner  or  give  him  security  by  a  pay  the  debt 

day  named,  and  in  default  of  making  payment  or  giving  tioner  ot  give 

security,  be  wound  up  ;  and  default  had  been  made.     The  security,  by  a 

day  named ; 
appeal  case  expressly  raised  the  question  whether  such  a  and  in  default 

conditional  order  is  good  under  the  *^  Mining  Qonvpcme%^  of  making 

Lmited  Liability  Act  1864  "  {x),  giving  secu- 

rity, be  wound 
up.    Default 
O.  A,  Symth  for  the  Appellant.  was  made. 

Heldf  on 
appeal,  that 

FclhtDS  for  the  Respondent.  *^e  ordar  was 

-^  bad,  and  that 

the  official 

The  authorities  referred  to  were — Christie  v,  Uhtain  (y),  ^^^'^A^^'   •+ 

Regina    v.    JBbrhes   (z), ,  Wagner  v.  Imberie  (a),    Capel  v.   could  not  sue 

Child  (h),  and  Bonacre  v,  Evans  (<?).     See  also  Ahhey  v.   fo^ntrib" 

LaU  (d).  ,     tion. 

The  CoTJBT  held  that  the  conditional  order  was  bad,  the 
Act  not  authorising  such  an  order. 

Appeal  allowed. 


{x)  So.  228,  sees.  30,  31.  (a)  6  Ex.,  882. 

(y)   11  A.  &  E.,  373.  (h)  2  Cr.  &  J.,  668. 

(«)  Sup.  Ct.,  Vic,  Sep.  17i  1865,  (c)  16  Q.  B.,  162. 

when  a  rule  niei  for  prohibition  (d)  10  C.  B.,  63. 
was  refused. 
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MATHEWS  AiTD  AisroTHiB,  Appbllaittb,  v. 
BENJAMIN,  EEBPoraisirr. 


Ai 


On  a  "reaale''  ^XPPEAL  case  stated  by  the  attorneys  of  the  partieB  to 

under  condi-  ,       ,  ^  *r 

tions  of  sale      &  plaint  in  the  County  Court  at  Melbourne. 

of  imported 

goods,  at  the 

riakofthe  The  plaint  was   (for  the  purposes  of  this  report)  to 

theye^dw        recover  £64  ISs.  Id.,  the  alleged  loss  and  expenses  incurred 

subetituted       by  the  Plaintiffs  on  the  "resale"  at  Defendant's  risk  of  a 

the  original      ^^  ^^  imported  boots  and  shoes,  bought  by  him  at  auction, 

lots  othw  lots    and  not  "  cleared  "  or  paid  for.     One  of  the  written  con- 

of  imported  .  ,  ^ 

goods  of  the      ditions  of  the  sale  by  auction  was,  that   "all  purchases 

tion^quSh"^"  "must  be  cleared  away  either  from  the  rooms  of  the 
andvaJne;**  *' auctioneers,  merchant's  stores,  or  otherwise,  within 
the  CoiSy*  "  twenty-four  hours,  in  default  of  which  the  auctioneers 
Conrt  for  the  "  will  have  it  in  their  power  or  option  to  cancel  the  whole 
salted.  On  "  ^^  ^^®  ^^^  ^^  ^^^^  portion  of  it  as  may  remain  uncleared, 
*P^*J»  **  or  to  resell  the  same  either  by  public  auction  or  private 

the  goods         "  contract,"  &c.,  when  the  purchaser  "  will  be  held  liable 
^t^Sl^  "  for  aU  loss  and  expenses  attending  such  sale."    At  the 
identical  with    sale  on  the  25th  and  26th  June  the  Defendant  bid  for  and 
nalW  SlC        purchased  twenty-one  lots,  for  a  total  sum  of  £364  11«.  6i. 
and  appeal        Some  disagreement  occurring  as  to  the  mode  of  payment 
his  purchases  remained  "  uncleared "  more  than  twenty- 
four  hours,  and  the  auctioneers,  by  order  of  the  vendors, 
made  what  the  case  called  a  "  resale  "  for  the  account  and 
at  the  risk  of  the  Defendant.     Only  £320  15«.  5d.  was 
realised,  which,  less  the  auctioneers'  commission  of  £20 17«. 
made  the  "  loss  and  expenses  "  £64  13«.  Id,,  the  siun  now 
sued  for.    But  as  to  the  "  resale  "  the  fiicts  stated  by  the 
appeal  case  were  these : — 

"  The  paper  writing  marked  with  the  letter  *  C,'  here- 
"  unto  annexed,  is  a  copy  of  the  account  sales  rendered  by 
"  the  auctioneers  in  respect  of  such  '  resale.'    By  reference 
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"to  the  exhibits  'B*  aad  *  C/  it  will  be  found  that  the      ^  1866. 

"  numbers  of  the  parcels  or  packages  sold  at  the  '  original 

"  sale '  and  at  the  '  resale '  do  not  correspond,  except  as  to 

"  nine  items  or  lots  [out  of  twentj-one],  which  are  distin- 

''  guished  in  the  said  exhibits  by  being  written  in  red  ink. 

"  As  to  the  lots  not  written  in  red  ink  evidence  was  given 

"  on  the  Plaintiffs'  behalf  that,  although  not  corresponding 

"  in  the  numbers  upon  the  packages  they  were  of  the  same 

"description,  quality,  and  value  as  the  lot  sold  at  the 

" '  original  sale.'     The  '  original  sale '  was  a  sale  by  sample, 

"  but  at  the  '  resale '  the  bulk  was  exhibited.    Each  line  in 

"  the  bill  of  parcels,  and  in  the  account  sales  respectively 

"  represents  a  separate  lot.     It  further  appeared  that  the 

"  loss  on  the  '  resale  "  of  the  lots  which  were  identical  with 

"  the  lots  sold  at  the  '  original  sale,'  amounted  to  £17  10«." 

A  nonsuit  was  claimed  on  the  ground,  among  others, 
that  "  the  goods  sold  at  the  Defendant's  risk  were  not  the 
"goods  bought  by  the  Defendant."  The  Plaintiffs  were 
nonsuited,  and  the  question  stated  for  the  opinion  of  the 
Court  was  whether  the  determination  was  right  in  law. 

Mackay  for  the  Appellants. 

Fellow  for  the  Eespond^nt. 

The  cases  cited  for  the  Eespondent  on  the  validity  of  a 
"  resale,"  at  the  purchaser's  risk,  of  goods  not  identical 
with  those  originally  sold,  were  Sagegom  v.  Laing  (e), 
Lomond  V,  Duvall  (/),  Hatelime  v,  Siggers  (g),  Defrees  v, 
LittlevDOod  (A). 

Stawell,  C.  J. — By  the  contract  of  the  original  sale 
these  boots  and  shoes  were  sold  subject  to  conditions  as  to 
the  mode  of  payment,  and  as  to  a  resale  if  the  goods  were 

(e)    6  Taunt.,  166.  {g)  1  Ex.  856;  18  L.  J..  Ex.,  166. 

(/)  9  Q.  B.,  1030.  (*)  9  Jur.,  988. 
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1866^  ^  not  duly  cleared.  [His  Honor  read  the  conditions,  includ- 
ing the  one  as  to  resale,  quoted  aboye.]  Bills  were  ten- 
dered for  thQ  price  which  were  not  approved  of  by  the 
auctioneer ;  but  on  this  point  no  question  now  arises.  The 
goods  were  not  cleared,  and  notice  waa  given  to  the  Defen- 
dant of  a  resale.  The  resale,  as  it  is  called,  took  place, 
and  the  vendor  brought  this  action  for  the  ''loss  and 
"  expenses  on  such  resale."  Now,  to  make  it  a  resale  the 
whole  of  the  lots  then  sold  must  be  substantially  iden- 
tical with  those  orginally  sold.  It  is  reasonable  that  it 
should  be  so,  as  there  might  be  a  loss  on  some  lots  and  a 
gain  on  others ;  and  thus  if  all  had  been,  strictly  speaking, 
resold,  there  might  hare  been  no  loss  on  the  whole  of  the 
resale.  A  vendor  is  not  entitled  to  substitute  other  goods 
in  lieu  of  some  of  those  originally  sold,  even  if  the  substi- 
tuted goods  are  of  the  same  description  as  those  originally 
sold,  and  then  sue  the  purchaser  for  any  loss  ensuing 
on  the  resale.  The  case  states  that  the  goods  resold  were 
of  the  same  "  description,  quality,  and  value;"  but  it  does  not 
state  that  they  were  of  the  same  condition;  and  a  number 
of  lots  of  imported  goods,  invoiced  at  the  same  value  per  pair 
or  per  box,  may,  after  a  voyage,  be  in  very  unequal  condition. 
The  first  sale  was  by  sample,  and  the  second  by  bulk ;  some 
of  the  latter  may  then  have  appeared  more  damaged  by  a 
sea  voyage.  If  the  whole  of  the  goods  resold  had  been 
those  originally  sold,  there  might  have  been  no  loss.  It  is 
conceded  that  the  resold  goods  were  not  identical — ^not 
even  substantially  so ;  and  if  we  once  admit  that  the  vendor 
has  this  power  of  substitution,  we  see  no  limit  at  which  he 
is  to  stop.  We  think  that  the  learned  Judge  below  was 
right  in  nonsuiting  the  Plaintifis. 

Appeal  diimiued 
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BEAVAN  V.  CHADWICK. 


K 


/TILE  mgi  for  a  nonsuit  in  ejectment  by  the  purchaser  A  month's 
at  a  SheriflTs  sale,  on  the  ground  that  a  month's  notice  of  give^^" 

the  sale  had  not  been  given  (J).  sherirs  sale 

^  ^•'^  of  land,  and 

at  fi  proper 
A  month's  notice  was  given,  and  on  the  proper  day  the  ^J  the  bailiff 
bailiff  put  up  the  land  for  sale.     A  person  bid  money,  and  land  to  aac- 
the  land  was  knocked  down  to  him.     The  bidder  beguiled  ^nbid money 
the  bailiff  to  a  distance  of  some  miles  on  pretence  of  giving  and  the  land 
him  the  money,  and  then  gave  him  none.     The  bailiff  left  a  ^^^^  ^  j^j^ 
person  in  possession,  and  after  a  long  interval  returned  on  He  beguiled 
the  same  day,  and  sold  the  land  to  the  Plaintiff.    It  was  distance  of 

contended  that  the  sale  waa  complete  when  the  land  was  «>me  miles 

^  and  then  paid 

knocked  down  to  the  first  bidder ;  and  that  a  fresh  month's  him  nothing. 

notice  was  neceaaary.  ^4^ 

the  land  on 

Jfeft««  for  the  rule.  ^^:X^?%' 

£.    In  an 

^     ..    «      .1  .J.I  1  action  of 

O.  A.  Smyth  against  the  rule,  ejectment  by 

JB.  on  a  mle 
»m  for  a  non- 

The  references  were — Sidebottom  v.  The  Chmmisnoners  of  suit,  on  the 

the  Gloesop  Reservoir  (Ar),  Mayor  ofSalford  v.  AcMurst  (0,  f^^  *^**  * 

and  the  Act  No.  213,  sec.  193.  month's  notice 

of  the  second 
putting  up  to 
The  CouBT  held  that  the  month's  notice  of  the  sale  of  auction  was 

land  required  by  the  Act  is  not  so  required  with  the  object  of    :Eeld  that 
securing  a  good  attendance  of  bidders,  that  object  being  left,  ^1^*^*^^^^ 
as  in  the  case  of  a  sale  of  goods,  to  the  official  responsi-  was  enough 
bility  of  the  sheriff;  but  with  two  other  objects,  firstly,  of  J9  ^*  ^^^ 
providing  that  the  debtor  shall  have  one  month,  during  19>  sec.  176, 
which  he  may  save  his  land  by  procuring  the  means  of  yjjjd. 
payment  from  any  other  source  ;  and  secondly,  of  guarding 

(i)  ride  19  Vic,  No.  19,  sec.  (*)  1  Ex.,  177. 

176.  (/)  16  M.  &  W.,  81. 
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1866. 


in  some  meaflure  against  the  mishap  of  the  sale  of  one 
person's  land  for  another's  debt,  and  the  conBoquent  clond- 
ing  of  titles  and  encouragement  of  litigation.  Interpreting 
the  clause  by  this  view  of  its  objects,  and  looking  to 
the  facts,  the  debtor  had  had  the  benefit  which  the  clause 
intended  to  secure  to  him,  and  the  public  had  been 
guarded  against  the  evils  which  the  clause  sought  to  avert. 
The  notice  was  sufficient;  and  the  sale  had  taken  place 
substantiallj  under  that  notice. 

Bule  nm  dUeharyed. 


December  1. 

The  fint  four 
lines  of  the 
''Landlord 
and  Tenant 
uicCNo.192, 
sec.  55,  have 
been  carelessly 
adapted  from 
Oeo.  II.,  cap. 
xix.,  sec  8, 
and  are  as 
they  stand 
only  an  nnne- 
cessaiy  decla- 
ration of  a 
part  of  the 
common-law, 
and  not  a 
restriction  of 
the  common- 
law  right  of 
landlords  to 
distrain  on 
the  cattle  of 
strangers  on 
the  land 
demised. 


HEANET,  Jtoiob,  v.  HABPBB. 

JAITLE  nisi  for  a  new  trial  on  the  ground  of  miBdirection. 

JSCarpeTf  the  landlord  of  JSeaneyy  senior,  distrained  for 
rent  in  arrear,  and  amongst  the  stock  seized  was  a  horse 
worth  £77,  belonging  to  Seaney,  junior.  Seaney^  junior, 
brought  this  action  against  Harper^  in  which  two  issues 
were  left  to  the  jury : — 1.  Was  the  horse  the  property  of 
the  Plaintiff?  2.  Was  the  horse  taken  on  the  demised 
premises  as  a  distress  for  rent  legally  levied  P  The  jury 
answered  the  first  question  ''  Yes,"  and  the  second  ques- 
tion "  Yes,  if  the  evidence  of  distress  was  sufficient ;"  and 
they  assessed  damages  at  £77  should  the  Court  be  of 
opinion  that  the  evidence  was  not  sufficient.  The  verdict 
was  therefore  entered  for  Defendant,  with  leave  to  Plaintiff 
to  move  to  enter  it  for  him  if  the  Court  should  hold  the 
evidence  not  sufficient.  No  rule  was  moved  for  on  the 
leave  reserved,  but  a  rule  nisi  for  a  new  trial  was  moved 
for  and  granted  on  the  ground  that  on  the  construction  of 
the  ''Landlord  and  Tenant  Act;'  No.  192,  sec.  55,  the 
learned  Judge  ought  to  have  directed  the  jury  that  the 
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landlord  can  for  rent  in  arrear  seize  onlj  the  cattle  of  the         ^^^' 
tenant  found  on  the  demised  premises.  Hbaitey 


Dawmm  for  the  rule. 

C  A,  Smyth  against  the  rule. 

Beference  waa  made  to  Com,  Dig.,  tit,  JBiens^  Keen  v, 
Priest  (m),  11  Geo,  11.,  cap.  xix.,  sec.  8;  WoodfaWa 
Landlord  and  Tenant;  the  Act  No.  192,  sees.  55,  75,  78, 
and  81 ;  and  Dwarria  on  Statutes,  605,  under  the  maxim 
"  Ea:pre99umfacU  ceesare  taciturn.'' 

Feb  CiTBiAM. — The  mode  in  which  the  Imperial  Statute 
11  Geo.  II.,  cap.  xix.,  sec.  8,  has  been  embodied  in  the 
Victorian  enactment  gives  rise  to  a  certain  difficulty.  But 
according  to  sound  construction,  the  section  in  question 
(55)  must  be  deemed  to  be  not  a  restriction  of  the  common 
law  right  of  a  landlord  to  distrain  the  cattle  of  strangers 
on  the  premises  demised,  but  an  unnecessary  declaration 
of  that  part  of  the  common  law  of  distress  under  which, 
without  any  statutory  authority,  the  landlord  is  entitled 
to  distrain  the  stock  of  his  tenant  on  the  land  demised* 
The  Judge  ought  not  to  have  directed  the  jury  that  under 
the  Act  No.  192,  sec.  55,  the  landlord  can  only  seize  cattle 
of  his  tenant  on  the  land  demised. 

Bule  nisi  discharged. 


(m)  4.n.&  N.,  236. 


V, 

Hasfes, 
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December  3. 

R 


EEQINA  ij.  FOED,  J.P.,  and  Othbbs. 


F.,  the  mayor    XVULE  nisi  under  the    "  Justices  of  the  JPeaee  Statute 
of  StKiSi^     1865"  (n)  to  prohibit  Justices  in  Petty  Sessions  at  St 

adjudicated       Kilda,  from  proceeding  with  an  order  to  enforce  payment 

on  an  applica-  x  «=» 

tion  by  the       of  borough  rates.    Among  many  objections  taken  was  one 

S^^rdCT  ^^^      *^*  ^^^'  *^®  Mayor  of  St.  Kilda,  had  sat  and  adjudi- 
agamst  a  oated  in  the  case  being  interested  as  a  ratepayer, 

ratepayer,  for 
the  payment 

of  rates.    The       Fellows  for  the  Borough, 
rates  had 
accrued  due, 

and  F.y  in-  jfTehb,  for  Ibrd,  cited,  on  the  point  of  interest,  Jewell  v, 

terest  m  them  *  '  jt 

as  a  ratepayer   Yowig  (p) ;  and  contended  that  whatever  might  have  been 

h^forYthe         *^®  ^^®  ^^®^  *^®  ^^^  ^*^'  ^^'  ^^'  ®^  *^®  "  Justices  Statute 
passing  of  the    1865,"  expressly  removed  any  possible  disqualification. 

"  Justices  of 

the  Feace 

StatutelS66,'*       Q.  A,  Smyth,  in  support  of  the  rule,  cited  The  Munici- 

136.    On  rule  P^^  Council  of  Prahran  v,  dough  (p),  and  Beg,  v.  Bandit). 

niH  for  prohi-    The  "  Justices  Statute  1865 "   was  paased  after  the  rate 

bition  against  i      a 

ftirtherpro-      was  due,  and  after  Ford^s  interest  arose,  and  it  cannot 

^order^on     *^®^^^^^®  ^^^^e  the  retrospective  effect  of  removing  a  cause 

the  ground,       of  disqualification.    [  Webh, — The  rule  forbidding  a  retro- 

^^tF,  °an*"'  spective  effect  to  statutes  does  not  apply  where  the  statute 

adjudicating  merely  regulates  the  order  of  procedure  in  litigation.] 

justice,  was 

disqualified  by 

interest  in  the       The  CoUBT  held,  on  the  point  of  interest,  that  Ford  was 

subject  matter  ,  i       !•         to       •         «  i    . 

of  complaint,  interested,  but  that  the  disqualification  for  such  interest 

th^'^'J^^fi-    ^^d®^  *^®  °^^  ^^  ^^  removed  by  Act  No.  267,  section  13. 
cation  was 

^o^by  ^^^  **»  discharged. 

the  Act. 


(«)  No.  267,  sec.  136.  (jp)  1  Wy.  &  W.,  Law,  238. 

(o)    2  Wy.  &  W.,  Law,  243.  {q)  85  L.  J.,  Mag  Cas.,  187. 
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Et 


ITJLE  nin  to  shew  cause  why  an  order  of  a  Judge,  A  petition 

dated  22nd  September,  striking  out  of  the  judgment  the  ^een  under 

costs  of  appeal  to  the  Privy  Council,  should  not  be  set  *p®*\^*'*'*^ 

aside,  and  why  the  judgment  should  not  be  amended  by   and  LiabiU- 

having  inserted  therein  the  amount  of  the  costs  awarded  to  ^Sq^»^^ 

Her  Majesty  by  the  order  made  in  Her  Majesty's  Privy  "prosecuted 

CouncU,  dated  3rd  February,  1866,  on  the  hearing  of  the  J^^i^^thin 

said  appeal ;  and  why  Her  Majesty  should  not  be  at  liberty  the  meaning 

to  issue  execution  thereon  against  the  said  Defendants  or  ^f  ^^^^i  ^^t 

any  or  either  of  them  for  the  amount  of  the  said  costs,  Jjhen  in  the 

Pnvy  Coun- 
together  with  all  incidental  expenses  ;  on  the  ground  that  cil  on  appeal, 

the  said  order  for  costs  of  the  said  appeal  to  the  said  Privy  ^^^  ^- 

Council  is  properly  inserted  in  the  said  judgment,  and  Her  is  entitled  to 

Majesty  entitled  to  issue  execution  thereon  for  the  said  ^^^of  appeal 

costs.  in  the  final 


judgment. 


Billing  for  the  rule  nisi  to  rescind  the  order  striking  out 
of  the  judgment  the  costs  on  appeal. 

JMhws  against  the  rule  nisi. 

One  of  the  questions  was  whether  under  the  "  Orown 
Bemedies  and  Liability  Statute  1865  "  (r),  sec.  2,  a  petition 
against  Her  Majesty  in  the  Supreme  Court  of  Victoria  is 
"prosecuted  and  continued,"  when  on  appeal  before  the 
Privy  Council,  so  as  to  entitle  the  successful  party  to 
add  the  costs  of  the  appeal  to  his  final  judgment. 

The  CouBT  held  that  it  waa :  that  without  any  violation 
of  the  principle  restraining  this  Court  from  interfering  with 
a  case  after  an  appeal  to  the  Privy   Council,  the   costs 

(r)  No.  241. 
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^^^^  awarded  by  the  Appellate  Court  might  be  included  m  the 
judgment  signed ;  as  that  was  the  most  efficacious  mode  of 
giving  effect  to  the  judgment  on  appeal ;  and  made  absolute 
the  rule  to  rescind  the  order  of  a  Judge,  to  strike  sucli 
costs  out  of  the  judgment. 

BuleabsohtU. 


CBOOKS  AiTD  Othsbs  v.  OEMEEOD. 
Decembers. 

The  gnuiting     J^XJMMONS  referred  by  a  Judge  in  Chambers  to  the 
lute  for  a  new  ^^  Court.    It  was  for  leaye  to  appeal  to  the  Priyy  Comi- 

trial  18  not  a     cH  firom  a  rule  absolute  of  the  Court  made  29th  September, 
deciBion  by  .  i 

which  the         granting  a  new  trial  in  an  action  by  the  owners  of  the 

aiTO  may  S*     "  ^^  ^  Launeegton  "  steamship  against  the  owner  of  the 

concluded         '*  Fenola  "  steamship  to  recoYer  damages  for  loss  of  the  former 

mea]^  of       ^7  ^  collision,  alleged  to  haye  been  due  to  negligence  on 

the  "  Supreme  board  the  latter.     The  application  for  leaye  to  appeal  had 

15  Vic.,  No.      ^lie&n.  made  not  under  the  Order  in  Council  of  the  9th  June, 

10, 8ec.'83,        I860  but  under  the  16  Vic.,  No.  10,  sec.  33.    The  ques- 

granting  an 

appeal  to  the    tion  was  whether  an  order  of  Coiurt  granting  a  new  trial, 

The^re^lnff^'  ^®  *  decision,   "  by  which  decision  the  merits  of  the  case 

of  such  a  rule    "  may  be  concluded,"  within  the  meaning  of  that  enactment, 
ia  a  "  deci- 
sion" by 

which  the  IhllowSy  for  the  Plaintiffs,  in  support  of  the  order. 

merits  are 

concluded. 

Bitting  against  the  order. 

Feb  Cubiam. — Such  an  order  is  not  one  contemplated 
by  the  Act.  K  the  Court  had  any  discretion,  it  has  been 
yery  anxious  to  exercise  it,  but  it  has  felt  constrained 
to  arriye  at  the  opposite  conclusion.  In  granting  the  rule 
the  Court  expressed  a  distinct  opinion  on  the  merits  as 
they  had  appeared  at  the  last  trial,  and  on  a  third  trial  if  the 
merits  are  the  same  the  yerdict  must  be  entered  for  the 
Defendant;  but  there  are  i&ct%  susceptible  of  being  ex- 
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plained  and  put  in  a  new  aspect  by  new  evidence ;  so  tliat  the 
merits  maj  appear  different  at  another  triaL  Such  evidence 
maj  be  produced  bj  one  side  or  the  other,  and  the  final 
result  maj  be  different  or  may  again  be  the  same.  In  a 
possible  aspect  of  the  esse,  the  opinion  expressed  by  the 
Court  may  not  therefore  be  so  important.  If  a  new  trial 
had  been  refused,  the  merits  would  have  been  concluded ; 
but  they  are  not  concluded  by  the  granting  of  a  new  trial, 
the  issue  of  which  must,  strictly  speaking,  be  regarded  as 
uncertain.  The  Court  regrets  that  counsel  for  the 
Plaintiffs  has  not  been  able  to  consent  to  the  terms  of 
appeal  offered ;  and  the  Court  has,  as  far  as  it  reasonably 
can,  pressed  for  such  consent.  The  application,  must  be 
refused,  but  without  costs. 


1866. 


Summons  to  he  dismissed  in  OhamberSf 
mthout  costs. 


BERGIN,  Appbllakt,  v,  COHEN,  Eespohdhot. 

xXPPEAL  case  stated  by  the  Police  Magistrate  in  Petty 
Sessions  at  Melbourne.  Cohen  was  one  of  the  promoters 
of  a  fancy  bazaar  for  the  benefit  of  the  Melbourne  Hospi- 
tal At  the  bazaar  he  took  a  share  in  a  lottery  for  the 
disposal  of  some  of  the  fancy  goods ;  and  was  informed 
against  by  Bergin  (a  constable  acting  under  official  orders), 
for  a  breach  of  the  "  Folice  Offences  Statute  1865 "  (*). 
The  magistrates  held  that  Cohen  was  not  '*  beneficially 
"  interested  "  in  the  lottery,  and  therefore  not  guilty  of  the 
offence  charged.  They  dismissed  the  information,  and 
stated  this  case. 


Dec,  1, 10. 

A  person  not 
"  beneficially 
interested  "  in 
a  lottery 
cannot  be 
summarily 
convicted 
ander  the 
"  Police 
Offences 
Statuteim^:* 
No.  265,  sec. 
31,  for  draw- 
ing for  a  prize 
in  such  lottery 
by  a  mode  of 
chance. 


W.w.  *a'b. 


(t)  No.  265,  sec.  31. 
VOL.  III. — LAW. 
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18^-  ^  Billing  for  the  Complamant. — The  Act  makes  separate 

categories  of  the  class  of  persons  who  "  establish  or  com- 
"  mence,"  and  the  class  who  are  "  partners  or  otherwise 
"  beneficially  interested  in  "  lotteries  or  schemes  for  dis- 
posing of  prizes  by  any  mode  of  chance.  Persons  who 
establish  or  commence,  though  having  no  sort  of  beneficial 
interest  either  as  partners  or  otherwise,  are  liable,  and 
persons  who  have  any  beneficial  interest,  either  as  partners 
or  otherwise,  though  having  nothing  to  do  either  with  the 
establishment  or  commencement  of  the  scheme,  are  liable. 
If  they  are  either  they  are  liable,  but  they  need  not  be 
both. 

Fellows  for  the  Defendant. — The  word  "  partner  "  quali- 
fies the  two  preceding  words ;  for  no  partner  can  be  unin- 
terested in  either  the  establishment  or  commencement  of 
the  partnership  scheme.  The  two  latter  words  restrain 
and  confine  the  two  former.  The  maxim  noscUur  a  sodis 
disposes  of  the  matter. 

Billing  in  reply. — To  hold  aa  the  other  side  contends,  is 
to  hold  that  the  two  latter  words  have  no  distinctive  mean- 
ing, or  to  reject  that  distinctive  meaning  altogether.  But 
it  must  be  presumed  that  every  word  has  its  meaning  and 
use,  and  every  word  should  have  its  full  meaning  in  inter- 
pretation. 

Owr.  adv.  vult. 


December  10.  Stawell,  C.  J. — ^This  was  a  special  case  stated  by  magis- 
trates  at  Melbourne,  for  the  opinion  of  the  Court  on  the 
construction  of  the  31st  section  of  the  "  PoUce  Offences 
Statute  1865."  The  case  is  stated  very  briefly,  and  simply 
raises  the  question  whether  a  person  not  being  beneficially 
interested  in  a  lottery  can  be  convicted  of  an  offence 
under  that  section  for  drawing  for,  or  throwing  for,  or 
competing  for,  a  prize  in  such  lottery  by  dice  or  any  other 
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mode  of  chance.     The  magistrateB  were  of  opinion  that  he         ^^^ 
could  not,  and  dismissed  the  ease. 

No  objection  was  made  to  the  mode  in  which  the  case 
was  stated ;  both  parties   argued  on  the  wording  of  the 
statute.     Whether  there  is  any  other  way  of  suppressing 
lotteries  we  are  not  called  upon  to  consider  at  present. 
The  only  question  is  as  to  the  proper  construction  of  a 
single  section  of  a  criminal  Act.     [His  Honor  read  the 
words  of  the  31st  section.]     This  series  consists  of  four 
instances, "  establish,"  "  commence,"  "  be  a  partner  in,"  and 
"  be  otherwise  beneficially  interested  in"  a  lottery    "  Other- 
"wise  beneficially  interested  in"  must   mean  beneficially 
interested  in  some  other  way ;  that  is,  in  some  other  way 
than  as  a  partner.     A  partner  therefore  is  supposed  to  be 
beneficially  interested,  and    if   not  so  interested  is  not 
amenable  under  the  statute,  according  to  the  construction 
contended  for  by  the  complainant.     The  "  commencing"  or 
"establishing"  may  be  criminal  although  the  act  is  that  of  a 
person  having  no  interest  at  all ;  but  a  partner  in  a  lottery 
is  not  answerable  unless  he  is  beneficially  interested.     The 
punishment  is  to  be  the  same  for  all  the  instances  given ; 
though  morally  speaking,  the  beneficial  interest  aggravates 
the  offence.     Apart  from  any  application  of  the  principle  of 
ejwdem  generis,  it   should    be    assumed  in   construing  a 
criminal  statute  that  Parliament  intended  a  similar  punish- 
ment, and  an  equal  mode  of  legislation  for  offences  classed 
together  as  of  the  like  nature,  unless  express  words  forbid 
such  a  construction.     The  Court  is  not  unnecessarily  to 
enter  into  a  consideration  of  what  constitutes  the  gist  of 
the  offence  of  holding  a  lottery ;  but  a  reference  to  another 
part  of  this  Act  shews  that  gaming  without  a  stake,  even 
in  a  common  gaming-house,  is  evidently  deemed  no  offence, 
a  section   (46)   having  been  introduced  to  make  it    so 
by  declaring  that  in  support  of  any  information  for  gaming 
ifc  shall  not  be  necessary  to  prove  that  the  play  was  for  a 
wager  or  stake.     A  lottery  may  in  one  sense  be  a  benefit  to 

L  2 
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'1866.  gQua^  peTBon ;  but  in  another  sense  that  person  may  have  no 
more  interest,  and  be  guilty  of  no  more  wrong,  morally  or 
legally,  than  a  player  at  chess  or  whist  without  a  stake.  I 
think  the  appeal  should  be  dismissed. 

Babsy,  J. — I  consider  the  case  one  of  considerable  diffi- 
culty, in  one  aspect  of  it — so  far  as  it  depends  on  the  singu- 
lar mode  in  which  the  Act  is  drawn.  But  as  the  case  is 
stated,  the  Court  is  relieved  from  much  of  the  difficulty. 
Without  deciding  the  question  whether  a  person  engaged 
in  any  way  in  a  lottery  may  not  be  indicted  for  a  mis- 
demeanour, I  do  not  think,  as  at  present  adyised,  that 
justices  of  the  peace  can  in  exercise  of  a  summary  juris- 
diction punish  under  this  section  persons  who  are  not 
beneficially  interested.  I  think  it  as  necessary  to  shew 
the  beneficial  interest  of  persons  "  establishing  "  or  ''  com- 
mencing," as  to  shew  that.interest  in  respect  of  **  partners 
or  persons  otherwise  beneficially  interested  in  "  the  lottery. 

Williams,  J.,  concurred. 

Appeal  diamiuod. 
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JACOMB  AOT)  AjfOTHBa  v.  WEIGLET. 


Di 


1866. 

Ifovemher  29. 
December  10. 


^EMTJEEER  to  Plaintiffs'  second  replication  to  Defen-  By  written 
dant's  seventli  and  eigbtli  pleas. 


The  declaration  was  by  ^^i™t  ^ 


the  official  and  trade  assignees  of  the  estate  of  JFarren  and  rented 
T>  .       ,  ^        ,    ,  ^  ,  ,      .       nnto"  W. 

JPotter,  an  insolvent,  for  a  balance  of  rent  due  on  a  denuse  an  hotel 

by  Potter  to  the  Defendant,  made  before  the  sequestration  !^^J^%, 

of  Potter^ 9  estate.  house  " 

thronghont 
the  agree- 
ment, and 
signing  simply 

"  And  for  a  seventh  plea  the  Defendant  says  that  the  said  Warren    p^^^^  **  ^th- 
"  Potter  made  the  said  agreement  as  agent  for  one  Albert  Charles   q^^  disclosing 
"  Brunig  and  not  otherwise  and  that  after  the  making  of  the  said   any  other 
*'  agreement  and  before  the  said  rent  sned  for  became  dne  and  before 
**  the  commencement  of  this  suit  the  said  Albert  Charles  Brunig  gave 
"  the  Defendant  notice  not  to  pay  the  said  rent  to  the  said  Warren 
"  Potter, 


The  seyenth  and  eighth  pleas  were  as  follow : — 


person  as  prin- 
cipal.     P. 
becoming  in- 
solvent, his 
official  and 


trade  assignee 
"  And  for  an  eighth  plea  the  Defendant  says  that  the  said  Warren  sued   W. 
"  Potter  made  the  said  agreement  as  agent  for  one  Albert  Charlee   for  a  balance 
"  Bruniff  and  not  otherwise  and  that  after  the  making  of  the  said 
"  agreement,  and  after  the  said  rent  sued  for  became  dne,  and  before 
"  the  commencement  of  this  suit  the  said  Albert  Charlee  BruiUg  gave 
"  the  Defendant  notice  not  to  pay  the  said  rent  to  the  said  Warren 
"  Potter:* 


of  rent.    The 
defendant 
pleaded  that 
P.  made 
the  said  agree- 
ment a£  agent 
for   P., 
and  not  other- 
The  Plaintiffs  replied  to  these  pleas,  setting  out  the  wise,  and  that 

agreement  as  foUows:—  ^^ijofthe 

%  agreement, 

*'  This  certifies  that  I,  Warren  Potter,  of  the  town  of  Clones,  in  the  and  both 

'*  connty  of  Talbot,  in  the  colony  of  Victoria,  have  this  Ist  day  of  July,  before  and 

*'  i..D.  1864,  let  and  rented  unto  Thomas  Dale  Wrigley,  of  the  town  of  ^^^^  ^®^^ 

"  Talbot,  in  the  above-named  county  and  colony,  my  house,  known  as  i,gfope  suit, 

**  the  '  Mount  Greenock  Hotel,'  on  the  Ballarat  and  Amherst  road,  in  s.  gave 

"  the  above-named  county  and  colony,  with  garden,  outhouses,  and  defendant 

**  appurtenances,  and  the  following  paddocks  a^oining,  viz.,  the  north  notice  not 

"  i»ddock,  the  paddock  adjoining  the  garden,  and  the  forty -four  (44)  ^  P*y  ^^ 

The  plaintiffs 
replied,  simply  setting  out  the  agreement.    Defendant  demurred  for  that  the  replication 
neither  traversed  nor  confessed  and  avoided  the  matter  pleaded. 

Held,  that  the  replication  was  bad,  and  the  pleas  good,  and  judgment  entered  for 
defendfuit. 
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1866.  '<  acies  paddock  on  the  south-west  side  of  the  Ballarat  and  Amhent 

"  road.  To  commence  on  the  lit  day  of  Julj,  a.d.  1864^  at  the  yearly 
"  rent  of  one  hundred  and  twenty  poonds  (£120)  sterling,  payable 
"  quarterly  in  adyance.  And  I  do  hereby  promise  and  agree  to  build 
"  up  with  stone  walls  of  cellar,  and  build  verandah  in  front  of  the 
"  above  hotel;  and  in  the  event  of  my  neglecting  to  do  so  before  the 
"  Ist  day  of  September,  1864,  the  cost  of  same  when  done  by  the  said 
"  Thomat  Dale  Wrigley,  is  to  be  deducted  from  rent  Given  under 
"  my  hand  this  18th  day  of  June,  A.D.  1864. 

"  Johm  Kea^B.  "  Wamuot  Pottkr." 

The  DefeDdant  demurred  to  this  replication  as  bad  in 
Bubstance,  for  that  the  same  "  neither  trayerses  the  said 
*'  pleas  or  either  of  them  nor  confesses  and  avoids  the  same 
"  or  either  of  them." 

Maekay  (with  whom  Datoion  appeared)  for  the  Plaintiffs. 

Fellows  for  the  Defendant. 

The  authorities  referred  to  were — Riggim  v.  Senior  (<), 
and  JBickman  v.  Machin  (v). 

Our,  adv.  vuU. 


December  10.  The  CorsT  held  that  this  case  was  within  the  principle 
of  Higgvns  v.  Senior,  The  plea  did  not  seek  to  discharge  the 
Defendant  from  liability  under  the  agreement,  but  rather 
to  shew  that  he  was  liable  under  that  agreement  to  Bruni^ 
and  not  to  Fatter.  If  the  word  Potter  might  be  interpreted 
as  Bruniffy  so  might  the  word  "my,*'  used  throughout^ 
be  held  to  mean  the  ownership  of  Brtmig^  and  not  that  of 
Batter^  the  agency  being  implied  in  respect  of  the  pronoun 
as  much  as  in  respect  of  the  name  to  which  it  had  relation. 

Judgment  for  the  Defendant, 


(t)  8  M.  &  W.,  844;  Addison  (v)  4  H.  &  N.,  720. 

on  ContraotB,  ed.  1862,  p.  628. 
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THE  TNIVEESAL   MAEINE  INSUEANCE 

COMPAJ^Y  LIMITED  v. 

HEKBY  MILLEB,  Chaibmait,  Ac,  op  the  Victoeia 

1866 
ElBE   AND   MaBIKS   InSUBAKCB   COMPAIiT.  v^^v-O 

--->^  Dec,  6,  10. 

XJeMTJEREES  by  Plaintiffs  to  first,  second,  and  third  in  an^ion 

pleas ;  and  by  Defendants  to  last  replication  to  fourth  plea,  °^  *  l^^^y  ®f, 
.  .  .  .  re-insurance,it 

in  an  action  upon  a  policy  of  marine  re-insurance.  is  competent 

for  the  defen- 
dant to  raise 
The  first  count  of  the  declaration  set  out  a  policy  effected  all  the  same 

by  Acraman,  Mam,  Lindsay  Sf  Co.  with  the  Plaintiffs,  whereby  drfence  that 

1,670  sacks  of  wheat  in  the  ship  Qlee  Maiden  were  insured  the  plaintiff 

could  have 
to  the  value  of  £2,000  against  loss  by  perils  of  the  sea,  raised  in  an 

from  time  of  loading  at  Liverpool  until  discharge  at  Mel-  f?**^^  "S***** 

bourne.     In  this  policy  were  terms  (1)  that  average  should  primitive 

be  recoverable  if  over  ten  per  cent. ;  (2)  that  in  case  of  ^l^^j!-^ 

damage  during  the  voyage  the  agents  of  the   Plaintiffs,  policy. 

at  the  port  of  discharge  or  their  constituted  surveyor,  were  ^^8^  of  r^^^ 

to  be  applied  to  for  survey,  and  that  no  claim  would  be  ^^  ^^*. 

,  i/'Ni  1.         State  Martne 

admitted  without   the  certificates;    and    (3)   that   claims  insurance 

should  be  adjusted  at  Adelaide.     The  count  averred  that  ^j^^p^^^tor 

while  the  insured  had  a  subsisting  interest  and  while  the  Insurance 

policy  was  still  in  force,  as  the  Defendants  had  notice,  the  adopted^and 

Plaintiffs  re-insured  with  the  Defendants.     The  count  set  acted  on  as 

out  the  policy  of  re-insurance,  in  which  the  Plaintiffs 

'^  were  and  should  be  rated  say  on  1,670  bags  of  wheat  on 

''the  sum  of  £2,000,   being  a  re-insurance  of   amount 

"  covered."     It  then  averred  that  during  the  continuance 

of  the  risk  the  wheat  and  bags  were  by  perils  of  the  seas 

damaged  and  injured  to  an  eitent  exceeding  ten  per  cent. ; 

that  before  this  suit  Xcraman,  Main,  Lindsay  ^  Co.  sued 

Plaintiffs  in  the  Supreme  Court  at  South  Australia  on  the 

original  policy  for  the  damage  sustained ;  that  Plaintiffs 

then  gave  notice  of  the  action  to  Defendants,  and  they 

"  neglected  and  refused  to  defend  the  action ;"  that  Acra- 
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f»an,  Maifiy  Lmdsay  Sf  Go,  recovered  in  sucli  action  £8Q7 
16«.  2d,  for  damages,  and  £4  10«.  for  costs,  wlueh  stuns 
Plaintiffs  paid  to  them,  of  all  whicli  Defendants  had  notice; 
and  that  all  other  conditions  had  been  fulfilled  and  things 
happened  and  times  elapsed  to  entitle  FLuntifTs  to  sue 
Defendants  on  the  policy  of  re-insuranoe. 

Defendants  pleaded  to  this  count  (1)  that  Acranum, 
Main,  Lindsay  Sf  Co,  were  not  interested;  (2)  that  the 
agents  of  the  Plaintiffs  at  the  port  of  discharge  did  liot 
give  the  said  certificate  as  alleged ;  (3)  that  the  wheat 
and  bags  were  not  damaged  and  injured  to  an  extent 
exceeding  ten  per  cent,  as  alleged;  and  (4)  that  before 
Plaintiffs  gave  to  Defendants  notice  of  the  said  action. 
Plaintiffs  admitted  and  allowed  the  said  claim  under  the 
said  first  named  policy. 

Plaintiffs  demurred  to  the  first  three  pleas  to  the  first 
count — for  that  they  traversed  immaterial  allegations  and 
were  no  answer  to  the  action ;  and  replied  to  the  fourth 
plea  to  the  first  count,  that  Plaintiffs  did  not  before  the 
said  notice  admit  or  allow  the  said  claim,  "  so  as  to  pre- 
"  elude  the  said  action  £*om  being  defended  by  or  in  the 
"name  of  the  Plaintiffs." 

Defendants  demurred  to  the  replication  to  the  fourth 
count — "for  that  although  the  action  could  have  been 
"  defended,  it  does  not  appear  how  after  the  claim  was 
"  admitted  and  allowed  the  action  could  have  been  defended 
"  with  success." 


JMlovD9  (with  whom  Ireland,  Q.C.,  and  Jf.  A,  MacdonneU 
appeared)  for  the  Plaintiff. 

Harris  (with  whom  Dawson  appeared)  for  the  Defendant. 

The  main  argument  was  on  the  point  whether  in  such  an 
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action  as  tUs  the  Defendants  (re-insurere)  may  raise  all 
tlie  same  matters  of  defence  against  the  Plaintiffs  (the 
re-insured),  that  the  Plaintiffs  could  have  raised  in  defence 
to  the  original  action  against  them  by  the  original  insurers, 
Acraman,  Main,  Lindsay  Sf  Ck>,  As  manne  re-insiLrance 
was,  till  recent  times,  illegal  by  statute  in  England  (tr), 
there  are  no  English  decisions  in  point ;  but  an  Ainerican 
decision,  directly  in  point,  was  cited— iVJ?u7  TorJc  Sfate 
Marine  Insurance  Gompamf  v,  Frotedor  Insurance  Gom- 
pmny  {x).  Beference  was  also  made  to  Duffieldv,  Scott  (y), 
Lampleigh  v.  Braithwait  (z),  Qledstanss  v,  Boyal  Exchange 
Assurance  Corporation  (a),  and  Arnold  on  Insurance^  lasted. 


1866. 


Our,  adv.  vult. 


Stawell,  G.  J. — ^This  action  was  by  insurers  against  December  10. 
their  re-insurers.  The  declaration  set  out  the  first  policy 
made  by  Acrama/n^  Main,  Lindsay  Sf  Co.  with  the  Plaintiffs 
on  1,670  bags  of  wheat  for  £2,000,  from  Liverpool  to  Mel- 
bourne. It  contained  a  proviso  that  in  case  of  damage 
during  the  voyage  the  agents  for  the  Plaintiffs*  office  at 
the  port  of  discharge,  or  their  constituted  surveyor,  were 
to  be  applied  to  for  survey  ;  and  that  no  claim  would  be 
admitted  without  the  certificate  of  such  agents.  Acraman^ 
Mam,  Lindsay  Sf  Go.  were  interested,  it  was  averred,  in  the 
goods  insured  to  the  amount  of  all  the  moneys  insured 
thereon;  and  the  second  policy  was  made  between  the 
Plaintiffs  and  the  Defendants  on  the  same  goods  for  a  like 
sum  of  £2,000,  and  from  Liverpool  to  Melbourne,  being  a 
re-insurance  of  the  amount  covered  by  the  Plaintiffs  under 
their  policy,  subject  to  the  terms  and  conditions  thereof, 
and  to  the  Plaintiffs*  settlement  in  the  event  of  loss  or 
average.     The  wheat  and  bags  insi^ed  were^  damaged^  and 


(«)  19  Geo.  111.,  cap.  xxiii. 
(x)  1  Story's  DecisioiiB,  458. 
(y)  8  T.  R.,  874. 


(«)  1  Sm.  L.  C,  145. 
[a)  34  L.  J.,  Q.B.,  30. 
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injured  to  an  extent  Qxoeeding  ten  per  cent.  The  com- 
mencement of  an  action  by  Acraman,  Main,  lAndtay  Sf  Oo, 
against  the  Plaintiffs  on  account  of  that  damage  and  injury, 
notice  thereof  to  the  Defendants,  their  neglect  and  refusal 
to  defend  the  action,  judgment  recovered  by  Acraman, 
Main,  Lindsay  Sf  Oo.  for  £807  16*.  2d.  with  £4  10#.  costs, 
and  payment  thereof  by  the  Plaintiffs,  who  were  compelled 
to  pay,  were  all  stated ;  general  averment  of  performance 
by  the  Plaintiffs,  and  breach  that  the  Defendants  had  not 
settled  the  Plaintiffs'  claim  under  the  second  policy,  nor 
paid  the  Plaintiffs  the  sum  which  they  were  compelled 
to  pay.  The  declaration  also  contained  the  common  money 
counts.  The  pleas  to  the  first  count  were — **  1.  That 
**  Acranum,  Main,  Lindsay  Sf  Co.  were  not  interested  as 
"  alleged.  2.  That  the  agents  of  the  Plaintiffs  at  the  port 
"  of  discharge  did  not  give  the  certificate  as  alleged.  3.  That 
'^  the  wheat  and  bags  were  not  damaged  and  injured  to  an 
"  extent  exceeding  ten  per  cent,  as  alleged.  4.  That  before 
^'  the  Plaintiffs  gave  the  Defendants  notice  of  the  action 
*'  the  Plaintiffs  admitted  and  allowed  the  claim  under  the 
"  first  poHcy." 


Eeplication  to  the  fourth  plea : — That  the  Plaintiffs  did 
not  before  they  gave  the  Defendants  notice  of  the  action 
admit  or  allow  the  claim  under  the  first  policy,  so  aa  to 
preclude  the  action  from  being  defended  by  or  in  the  name 
of  the  Plaintiffs. 


The  Plaintiffs  demurred  to  the  first,  second,  and  third 
pleas,  as  traversing  immaterial  allegations,  and  affording 
no  answer  to  the  action;  and  the  Defendants  demurred 
to  the  replication  to  the  fourth  plea,  assigning  as  cause 
that,  although  the  action  could  have  been  defended,  it  did 
not  appear  how,  after  the  claim  was  admitted  and  aDowed* 
the  action  could  have  been  defended  with  success. 

As  regards  the  question  involved  in  the  demurrer  to 
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these  pleas,  a  distinctioii  might  possibly  be  drawn  between 
the  third,  and  the  .  first  and  second ;  but  as  none  was 
attempted  during  the  argument  we  have  taken  the  case 
as  presented  to  us.  Be-insurance  generally  being  prohi- 
bited by  the  law  of  England,  19  Geo.  II.,  cap.  37,  there 
are,  it  is  admitted,  no  express  decisions  of  the  Courts 
directly  on  the  point.  The  Plaintiffs,  however,  contended 
broadly  that  re-assurance  was  an  indemnity,  that  the  law 
of  indemnity,  so  far  as  it  relates  to  the  present  question, 
was  clearly  laid  down  in  Bujffield  v.  Scott  (5),  Huntley  «. 
Saunderson  (c),  and  Smith  v.  Oompton  (d)  ;  and  that  accord- 
ing to  those  cases,  as  the  Plaintiffs  had  given  their  insurers 
notice  of  the  action,  they  were  not  bound  to  do  more  ;  and 
the  Defendants  were  estopped  firom  disputing  that  the 
Plaintiffs  had  been  duly  compelled  to  pay  the  amount 
recovered  in  that  action.  The  Defendants  distinguishing 
these  cases  from  the  present  urged  that  the  judgment  in 
Duffield  V,  Scott  most  necessarily  have  been  given  for  that 
Defendant  on  other  grounds — that  none  of  those  cited 
decided  that  giving  notice  released  the  insurer  from  de- 
fending an  action  against  him;  and,  in  the  absence  of 
decisions  in  the  English  Courts,  relied  on  the  judgments 
pronounced  in  the  American  Courts,  that  in  New  York 
State  Marine  Insurance  Company  v.  Protection  Insurance 
Company  (tf),  being  expressly  on  the  point. 


1866. 


The  judgment  of  Mr.  Justice  Buller  in  Dujffield  v.  Scott, 
must  be  regarded  as  settled  law.  Pronounced  several  years 
ago,  the  principles  it  embodies  have  been  recognised  and 
acted  on  in  subsequent  cases.  Jones  v.  William  (/),  and 
Suntly  V,  Saunderson.  The  point  of  that  judgment,  how- 
ever, does  not  in  our  opinion  conflict  with  the  existence 
of  a  clear  and  sound  distinction  between  cases  of  sureties 
I  in  bonds  of  indemnity  against  the  payment  of  money. 


(e)    Uhi  sup, 
(/)  7  M.  &  W. 


(l);,UU9up. 

(c)  1  Cr.  &  M.,  467. 

(<0  8  B.  ft  Ad.,  407. 
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and  those  of  an  indemnity  arising  from  the  &ct  of  a  primi- 
tiye  insurer  having  effected  a  re-insuranoe  against  the  risk 
he  had  himself  incurred  ;  such  a  surety  for  the  payment  of 
money  after  his  principal  has  been  called  on  to  pay  forth- 
with becomes  liable  himself.  In  cases  of  sureties  it  is 
admitted  that  a  debt  is  due  and  the  surety,  aa  in  DuffieU 
V,  8cott  and  Jones  v.  Williams,  is  bound  to  pay  that  debt 
when  demanded  of  the  person  whom  he  agreed  to  indem* 
mfy.  The  sole  question  in  such  cases  is  whether  the  person 
indemnified  has  been  called  on  to  pay  a  debt  the  existence 
of  which  is  not  disputed.  Ee-assurers,  on  the  contrary, 
break  down  any  case  of  indemnity  against  them  by  proving 
non-compliance  by  the  re-assured  with  the  terms  of  the 
original  policy,  the  non-existence  of  any  risk,  or  by  negSr- 
tiving  any  facts  which  are  essential  to  the  re-assured  having 
been  compelled  to  pay  the  amount  covered  by  that  policy, 
for  as  the  second  policy  is  based  on  the  risk  included  in  the 
first,  the  re-assured  must  prove  the  claim  against  him  to 
have  been  valid,  or  he  fails  to  establish  any  case  of  indem- 
nity against  his  re-assurer.  In  the  one  case  the  debt  is 
admitted ;  in  the  other  the  loss  which  bears  a  close  analogy 
to  the  debt  in  the  first  case,  forms  a  specific  point  for 
investigation.  The  observations  in  Duffield  v.  Scott  refer 
to  a  debt  which  the  person  indemnifying  is  bound  to  pay. 
Htmtley  v,  Saunderson  is,  in  our  opinion,  when  carefully 
examined,  an  authority  in  favor  of  the  Defendant ;  in  that 
case  the  Plaintiff  received  instructions  from  the  Defen- 
dants, his  principals,  to  purchase  a  cargo  for  them,  draw* 
ing  on  them  for  the  amount.  He  did  so ;  the  draft  was 
not  accepted;  the  Plaintiff,  as  drawei,  was  compelled  to 
pay,  and  brought  the  action  against  his  principals  for  not 
having  indemnified  him.  In  an  elaborate  judgment  the 
Court  of  Exchequer  held  that  receipt  by  the  Plaintiff  of 
notice  of  dishonor  was  not,  under  the  peculiar  circum- 
stances of  that  case,  essential  to  his  maintaining  the  action, 
thereby  indirectly  recognising  the  importance  of  such  a 
notice  in  the  absence  of  those  exceptional  circumstances. 
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The  obsenrations  of  Lord  Tenterden,  in  Smith  v,  (hmpton, 
refer  to  the  special  facts  of  that  case.  If  the  person 
indemnified  has  a  defence  we  think  all  principle  requires 
that  he  should  raise  it,  although  he  may  have  giren  notice 
to  his  re-assurers.  If  notice  has  been  given  and  the 
re-assurers  do  not  defend  the  action,  they  in  effect  inti- 
mate to  the  re-assured  that  they  expect  he  should  do  so, 
and  that  they  will  be  answerable  for  all  costs  incurred  in 
sustaining  a  defence  on  reasonable  grounds.  The  case  of 
New  Torh  State  Marine  Imurance  Company  v,  Frotectum 
Insurance  Company ,  cited  during  the  argument,  and  also 
the  case  of  Hastie  v.  De  Feyster  (y),  are  clear  authorities 
as  to  the  law  in  those  countries  in  which  re-assurance  is 
not  prohibited.  Eour  text  writers  of  repute  all  state  sub- 
stantially the  same  proposition,  namely,  that  the  re-insurer 
is  entitled  to  make  the  same  defence  to  an  action  brought 
against  him  on  the  second  policy  as  the  original  insurers 
might  on  the  first  policy.  1  Arnold  on  Marine  Insurance ^  2nd 
edit.,  p.  839,  sees.  127  and  128.  Emerigon  on  Insurance^ 
translated  by  Meredith^  p.  276,  sec.  9,  citing  Pothier  on 
Assurance,  n.  50 ;  and  3  Kenfs  Com,  on  American  Law,  Ed. 
1860,  p.  386.  The  practice,  too,  of  inserting  a  provision 
in  policies  of  re-assurance  that  the  re-assured  shall  only 
be  obliged  to  produce  evidence  of  payment  of  the  loss,  and 
the  re-assurer  wiU  be  bound  to  refund  it,  confirms  strongly 
the  statement  by  these  writers  as  to  the  law  in  such  cases. 


1866. 


We  think  on  principle  and  on  authorities  which,  though 
not  obligatory  on  us  as  decisions  of  the  English  Courts,  are 
jet  entitled  to  very  great  respect,  these  pleas  are  substan- 
tially good.  It  necessarily  follows  that  the  fourth  plea  is, 
in  our  opinion,  bad.  We  need  not,  therefore,  consider  the 
replication.  Eor  these  reasons  we  think  our  judgment 
should  be  for  the  Defendant  on  the  demurrer  to  the  first, 
second,  and  third  pleas;  and  for  the  Plaintiffs  on  the 
demurrer  to  the  replication  to  the  fourth  plea. 
(g)  8  Cwnes'  N.  Y.  Eep.,  190  (6). 
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November  26. 
December  14. 

The  boroagh 
of  Ball^rat 
East  in  De- 
cember, 1865, 
made  a  rate 
for  the  year 
1865-6  paya- 
ble in  advance 
by  two  equal 
moieties  on 
Ist  February 
and  1st 
August.  1866. 
In  that  rate 
P.  was  rated 
as  occupant  of 
premises  in 
Main-street. 
On  1st  March, 
1866,  D. 
succeeded  F, 
as  occupant, 
and  paid  his 
proportion  of 
rates  up  to 
8lBt  July, 
186&    i>.was 
a  weekly 
tenant,  subject 
to  a  week's 
notice  to  quit. 
He  had  paid 
all  rent  due  to 
his  landlord. 
He  was  duly 
summoned  to 
pay  in  advance 
the  second 
moiety  of  the 
rate  due  Ist 
August,  1866. 
The  magis- 
trate held 
that  under 
the  Act  No. 
184,  he  was 
not  liable.  On 
appeal, 

Jleld  that  he 


THE  MATOE,  Ac.,  OF  THE  BOBOXJGH  OF  BAL- 
LABAT  EAST,  Appbllaitt,  v.  DAVIS,  Bbspootent. 

-ZxPPBAL  case  stated  by  the  Police  Magistrate  in  Petfy 
Sessions  at  Ballarat  East,  on  dismissing  a  summons  bj  the 
borough  against  Davis  for  the  second  moiety  of  the  general 
town  rate  for  1865-6,  due  in  respect  of  premises  in  Main- 
street,  Ballarat,  occupied  by  Davis  as  a  weekly  tenant. 

It  was  proved  at  the  hearing  that  the  rate  for  the  muni- 
cipal year  1865-6  was  made  on  the  18th  December,  1865, 
payable  by  two  instalments  or  moieties,  the  first  on  the 
1st  February,  1866,  and  the  second  on  the  1st  August, 
1866.  At  the  time  of  the  rating  J,  and  W.  Ftitchard  were 
rated  as  occupiers.  Davis  went  into  possession  1st  March, 
1866,  and  paid  his  proportion  of  the  first  moiety  to  30th 
July,  1866.  He  was  in  occupation  as  a  weekly  tenant, 
subject  to  a  week's  notice  to  quit,  when  the  summons  for 
the  second  moiety  of  the  rate  was  served.  He  had  paid  in 
advance  all  rent  due  to  his  landlord.  The  borough  had 
complied  with  all  requirements  of  the  Act  as  to  making 
the  rate  and  giving  notices  to  Dams  requiring  payment. 

It  was  contended  for  Davis  (1)  that  the  council  had  no 
power  under  the  Act  No.  184  to  make  a  rate  payable  in 
advance  making  a  person  pay  on  and  after  the  1st  August 
taxes  to  clear  his  premises  till  1st  December;  (2)  that 
Defendant  could  be  sued  only  as  occupier ;  (3)  that  he  was 
liable  to  pay  only  in  proportion  to  the  time  he  occupied, 
and  could  not  be  asked  on  1st  August,  or  afterwards,  to 
clear  his  premises  up  to  1st  December,  as  he  might  be 
ejected  in  a  week ;  (4)  being  a  weekly  tenant,  he  was  only 
liable  to  the  extent  of  any  rent  due,  and  he  owed  nothing 

was  liable,  and  appeal  allowed,  and  an  order  made  for  payment. 
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when  the  demand  was  made ;  and  (5)  ''  three  months  had 
''  not  expired  from  the  time  of  the  demand,  to  enable  the 
''borough  to  sue  the  occupier,  which  could  enable  the 
"occupier  to  deduct  the  rate  from  the  rent  due  to  the 
"  landlord,  handing  him  the  receipt  from  the  rate-collector 
"in  lieu  of  rent." 
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The  police  magistrate  held  Davis  not  to  be  liable.  He 
dismissed  the  summons,  and  on  the  appeal  of  the  borough 
stated  this  case. 

I^llaws  for  the  Appellant. 

JDohsan  for  the  Bespondent. 

Our.  adv,  vult 


Stawell,  C.  J. — In  this  appeal  case  stated  by  the  police  Dseemher  14. 
magistrate  at  Ballarat  two  persons  of  the  name  of  Prit- 
chard  were  rated  in  December,  1865,  as  occupiers  of  the 
particular  premises,  situated  in  Main-street,  and  occupied 
till  March,  1866.  The  Defendant,  DaviSy  took  possession 
in  March,  1866,  and  paid  his  proportion  of  the  first  instal- 
ment of  the  rate  collected  for  the  period  of  six  months — 
the  whole  rate  being  struck  for  the  year,  and  divisible  into 
periods  of  six  months  each.  The  first  instalment  was 
paytible  on  the  1st  Eebruary,  and  the  second  on  the  1st 
August.  Davis  entered  into  possession  on  the  1st  March, 
1866,  and  paid  his  proportion  of  the  first  instalment,  the 
Priichards  having  (as  the  Court  presumes,  the  case  being 
silent  as  to  that  fact)  paid  their  proportion  of  that  instal- 
ment up  till  March.  After  they  left,  Davis  was  required 
to  pay  the  second  instalment,  due  in  August.  There  is  no 
question  as  to  the  proper  notices  having  been  given,  but 
Davis  raised  several  objections  to  his  being  obliged  to  pay. 
The  argument  mainly  turned  on  the  construction  of  section 
208  of  the  "  Municipal  Corporations  Act  1863."     It  waa 
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^^^^^^      Buggested  that  this  being  a  rate  for  a  particalar  period,  wm 
Matgb,  &c,    not  an  ordinary  rate.     We  think  that  Becti<m  185,  which 
*^'  rIot^^   authorises  borough  councils  "to  make  or  levy  rates  at 
V,  "yearly  half  yearly  or  such  other  periods  less  than  a  year 

"  as  they  shall  think  fit  upon  every  person  who  occupies," 
&c.,  disposes  of  the  objection.  This  is  to  be  considered  as 
the  usual  rate  annually  struck,  and  divided  for  the  pur- 
pose of  collection  into  the  periods  of  six  months  each.  It 
was  also  an  objection  that  this  rate  could  not  be  paid  in 
advance.  The  section  which  I  have  already  quoted  disposes 
also  of  this  objection,  as  it  provides  that  the  "  rates  shall 
"be  vested  in  the  council  and  shall  be  payable  at  such 
"  times  as  they  shall  appoint."  It  is,  I  believe,  an  every- 
day practice  to  pay  in  advance,  and  the  first  occupier,  if 
rateable,  is  evidently  liable  so  to  pay,  according  to  the 
185th  section  of  the  Act.  There  is  no  express  mode 
appointed  of  recovering  the  rates  from  the  occupier  who 
is  rateable,  but  who  has  not  been  rated,  except  the 
208th  section.  That  section  refers  to  the  posaiUe 
circumstance  of  the  owner  or  occupier  who  has  been 
rated  ceasing  to  be  owner  or  occupier,  and  provides  that 
'  "  such  owner  or  occupier  shall  be  liable  to  pay  a  portion 
"  only  of  the  rate  payable  for  the  whole  of  such  period 
"proportionate  to  the  time  during  which  he  continued 
"to  be  the  occupier  or  owner."  The  section  then  pro- 
ceeds to  provide  for  the  other  part  of  the  case,  in  which 
one  person,  having  lefb  during  the  currency  of  the  period, 
another  person  becomes  occupier  or  owner,  and  enacts 
"  that  the  person  who  afber  the  making  of  such  a  rate 
"  shall  be  the  owner  or  occupier  of  any  property  so  rated 
"  as  aforesaid  during  part  of  the  period  for  which  such 
"  rate  was  made  and  liable  to  be  rated  in  respect  thereof 
"  shall  pay  a  portion  of  such  rate  proportioned  to  the  time 
"  during  which  he  occupied  or  held  the  property  so  rated 
"  and  the  same  shall  be  recovered  firom  him  in  the  same 
"  manner  as  if  he  had  been  originally  rated  for  such  pro- 
"  perty." 
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The  Defendant  contended  that  these  words  'Muring 
"  which  he  occupied  or  held,"  being  in  the  past  tense,  it 
was  necessary  to  wait  for  the  expiration  of  the  period  for 
which  the  rate  was  struck,  because  he  might  vacate  at  any 
other  time,  and  they  therefore  would  not  before  then  be  able 
to  discover  for  how  long  he  should  be  compelled  to  pay  the 
rate.  If  that  construction  were  right,  the  borough  council 
would  not  be  able  in  many  circumstances  to  recover  the 
rates  at  all.  Many  persons  leave  on  short  notice — they 
are  weekly  or  monthly  tenants,  and  if  they  could  not  be 
compelled  to  pay  the  rate  which  has  been  struck,  and 
which  was  payable  during  the  currency  of  their  tenancy — 
that  is,  when  it  became  payable  by  the  decision  of  the 
council  before  the  expiration  of  the  period  for  which  the 
rate  was  levied — they  may  be  gone  entirely,  and  the  return 
in  many  instances  be  non  est  inventus.  It  appears  to  us 
that  the  construction  of  the  Act  is,  that  the  incoming 
person  is  to  be  held  liable  for  the  remainder  of  the 
period  for  which  the  rate  was  levied.  The  Act  assumes  that, 
having  come  in,  he  will  continue  to  occupji  during  the 
remainder  of  the  period ;  and  that,  if  he  does  not  contem- 
plate so  doing  he  knows  his  liability,  and  will  make  arrange- 
ments with  his  landlord.  The  Defendant  Davis  evidently 
relies  on  the  209th  and  210th  sections  of  the  Act,  which 
provide  that  in  cases  in  which  the  owner,  being  rated,  did 
not  pay  his  rates,  the  tenant  is  liable  to  pay,  but  only  to 
the  amount  of  rent  then  due ;  but  inasmuch  as  in  this  case 
the  Fritchards  were  rated  not  as  owners  but  as  occupiers, 
neither  of  these  clauses  applies.  The  case,  therefore,  turns 
on  the  construction  of  the  208th  clause.  According  to 
that,  Davis  was  compelled  to  pay  for  the  first  period  of  six 
months  only  a  portion  of  the  rate  proportionate  to  the  time 
during  which  he  occupied  the  premises.  Then  the  second 
period  came,  and  for  that  he  is  liable  to  pay  the  whole  of 
the  rate  levied  by  the  council.  He  was  actually  in  occupa- 
tion when  the  second  period  commenced,  and  the  words  of 
the  Act  can  only  be  construed  as  meaning  that  the  person 
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^^^^^  in  occupation  when  that  period  commenced  is  liable  to 

Matob,  &c.  pay  the  rate.    We  think  that  a  fair  and  sound  view,,  and 

*"    £^^'  o"^®  *!**  «l^o^d  be  taken  in  this  case. 


V. 

Davis. 


Appeal  allowed;  and  order  made  thai 
the  Defendant  do  pay. 


THOMPSON  V.  MARSHALL. 

Dec.  5, 14.     XVULE  nisi  to  reduce  damages  from  £731,  the  substan- 
Application  of  ^^^  amount  given  by  the  jury,  to  Is.,  the  nominal  damages 

the  rule  of        to  which  alone  Defendant  contended  that  Plaintiff  was 

OAmages  laid 

down  in  Mad-  entitled.     The  facts  are  fully  stated  in  the  judgment  of  the 

fcST'"  Court. 

where  a  person 

contracts  for  -rk  x        i»     j.r  i 

a  chattel,  a  Dohson  for  the  rule. 

subject  of  ^ 

common  _  ^   -n-       .  •     ^  ^i  i 

demand  and  Datoson  and  Mams  against  the  rule. 

supply,  and 

the  seller  does 

not  comply  The  authorities   referred  to    were — Sadtey  v.   Baxen- 

tract  the^"      ^^^^  (^)»  Borroies  v.  Hutchinson  (J),  Smeed  v.  Ford  (k),  and 

buyer  must  go    Gee  V,  Lancashire  and  York  Bailway  Company  (J), 

into  the  , 

market  and  : 

supply  himself  Our.  adv.  vuU.  ' 

■with  the 
chattel,  and 

recover'from         Stawell,  C.  J. — A  rule  nisi  YTOB  obtained  in  pursuance  I^w-^*- 

the  seller  as  of  leave  reserved,  to  reduce  damages  on  thd  ground  that  the 

his™breach°of  Haintiff  did  not  prove  at  the  trial  that  he  was  entitled  to 

contract,  substantial  damages ;  and  that  although  there  was  a  breach 

difference  of  contract  the  damages  resulting  therefrom  were  merely 

between  the  nominal.     The  Plaintiff  had  obtained  a  verdict  for  £731. 

contract  price 

he  was  to  pay 

and  the  W   9  Ex.,  341 ;  23  L.  J.,  Ex.,             (k)  1  Ell.  &  Ell.,  602. 

market  price  179.                                                               (I)  6  H.  &  N.,  211 ;  30  L.  J., 

he  had  to  pay.  (^-j  ig  c.  B.,  N.S.,  446.                      Ex.  11. 
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The  facts  were  these : — ^An  agreement  was  made  on  the 
5th  September  by  which  the  Plaintiff  agreed  to  purchase 
and  the  Defendant  to  deliver  at  Airlie  300  store  cattle 
three  months  after  that  date,  and  200  more  two  months 
after.  The  three  months  expired  on  the  6th  December, 
and  the  five  months  on  the  5th  February.  The  pur- 
chaser or  his  agent  was  to  approve  of  the  cattle.  On  the 
2nd  December  the  agent  of  the  Defendant  wrote  to  the 
Plaintiff  (the  purchaser)  that  he  had  selected  only  about 
150  head  of  those  mustered,  that  he  expected  more,  but 
that  he  was  afraid  the  whole  number  would  not  be  got, 
and  that  the  Defendant  would  write  to  Fearson — a  party 
concerned  in  the  transaction — to  explain  matters.  On  the 
20th  December,  fifteen  days  after  the  date  specified,  120 
cattle  were  delivered  out  of  the  300  to  be  delivered  in  that 
month.  These  cattle  were  accepted  by  the  purchaser ;  and 
nothing  more  was  said  from  the  20th  December  till  the 
5th  February.  It  is  obvious  from  the  agent's  letter,  and 
from  the  foct  of  only  120  out  of  300  having  been  delivered, 
that  no  more  cattle  were  procurable  at  the  station  at 
that  time. 

On  the  5th  February  the  Plaintiff  wrote  to  the  Defen- 
dant complaining  of  the  non-performance  of  the  conditions 
of  the  agreement,  referring  to  the  loss  which  he  had  already 
sustained,  and  to  the  circumstance  that  the  cattle  which 
he  had  received  were  inferior  in  quality  to  what'  he 
expected,  and  also  to  the  fact  that  several  of  them 
had  died,  and  wound  up  by  saying  that  he  would  decline  to 
take  any  more. 

The  action  was  brought  for  damages  said  to  have  arisen 
from  the  non-delivery  of  the  180  of  the  first  lot  of  300, 
which  should  have  been  delivered  on  the  5th  December. 
With  regard  to  the  second  lot  of  200,  no  person  was  sent 
to  take  delivery,  and  therefore  it  is  perfectly  clear  that 
the  Plaintiff  was  necessarily  compelled  to  give  up  any 
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claim  for  damages  with  respect  to  them.  From  something 
which  fell  from  the  PlamtifTin  giving  his  evidence,  he  appears 
to  have  been  laboring  under  the  impression  that  mitil  the 
5th  February  the  contract  was  binding,  that  the  Defendant 
could  still  deliver  the  proper  number  of  cattle,  and  that 
although  he  (the  Defendant)  had  broken  the  agreement 
for  delivery  on  the  6th  December  the  purchaser  was  bound 
to  wait  till  the  6th  February  expired.  There  can  be  no 
doubt  that  store  cattle  could  have  been  procured  in  Decem- 
ber, in  January,  and  even  in  February ;  that  the  purchaser 
suffered  serious  loss ;  that  his  claim  so  far  is  bona  fiie^ 
and  is  not  attributable  to  caprice  or  to  any  change  in  the 
markets ;  and  that  he  had  several  enclosed  paddocks,  in 
which  there  was  abundance  of  grass  for  fattening  those 
cattle.  His  claim  is  honajid^  so  &r  as  he  is  concerned ; 
but  if  he  misapprehended  his  rights  as  a  purchaser  that 
misapprehension  will  not  in  any  way  affect  the  vendor's 
liabilities  if  he  (the  purchaser)  did  not  take  the  position 
which  he  should  have  taken,  and  has  thus  deprived  himself 
of  rights  which  he  possessed.  In  the  first  instance,  he 
allowed  the  agreement  to  be  broken  on  the  6th  December, 
and  received  120  out  of  300  head  of  cattle  on  the  15th  of 
that  month.  I  do  not  think  that  he  should  be  prejudiced 
by  that,  because  it  evinced  a  desire  to  meet  the  vendor 
as  far  as  he  could.  The  vendor  was  con9equently  placed 
in  this  position — the  delivery  was  accepted  as  in  compliance 
witli  the  agreement,  and  laboring  under  this  impression 
neither  side  did  anything  whatsoever. 

This  case  appears  to  the  Court  to  come  under  a  very 
distinct  principle,  and  it  is  this,  that  where  a  party  pur- 
chases a  chattel  which  is  a  subject  of  common  demand  and 
supply,  the  purchaser  of  such  an  article,  in  the  event  of  the 
vendor  not  complying  with  the  agreement,  must  go  into  the 
market  and  buy  it ;  and  there  is  no  instance  in  which  the 
purchaser  of  any  such  article  received  any  more  damages 
than  the  difference  between  the  contract  price  and  the 
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market  price  which  he  haa  to  give  for  it.     The  law  assumeB 

that  he  knew  his  rights,  that  he  has  monej  sufficient  to  go 

into  the  market  to  purchase  the  article  if  procurable — ^for     ^^^^^^^ 

the  vendor  has  taken  no  money  from  him — and  that  he  can 

recoup  himself,  and  put  himself  in  the  position  in  which 

the  Tender  should  have  placed  him. 

There  is  no  ground  whatsoever  for  doubting  that  the 
purchaser  might,  on  the  receipt  of  this  short  delivery  on 
the  20th  December,  have  gone  into  the  market  and  pur- 
chased sufficient  cattle  to  make  up  the  300.  Then  he 
would  have  given  up  his  claim  for  non-delivery  of  the 
second  lot  in  February,  as  he  has  already  done.  In  point 
of  £eu^,  he  might  have  done  that  on  the  20th  December 
which  he  did  about  six  weeks  after,  on  the  5th  February. 
The  Plaintiff  said  he  was  not  satisfied  that  the  contract  was 
rescinded  until  the  5th  February.  Eescinding  the  contract 
was  not  the  proper  term.  If  one  party  broke  the  contract, 
the  other  might  sue,  or  go  into  the  market  and  place 
himself  in  the  position  in  which  the  other  party  should 
have  placed  him. 

Although  the  Plaintiff  did  suffer  a  serious  loss,  we  think 
we  should  *be  establishing  a  bad  precedent  if  we  allow 
damages  in  this  case.  The  damages  given  by  the  jury  will 
therefore  be  reduced  to  Is. 

Babst,  J. — ^The  general  principle  which  governs  the 
assessment  of  damages  arising  from  the  non-delivery  of 
cattle  purchased  is  to  be  extracted  from  Sadley  v.  Baxen- 
dale.  It  is  there  laid  down  that  where  two  parties  have 
made  a  contract  which  one  has  broken,  the  damages  which 
the  other  party  shall  receive  in  respect  of  such  breach  of 
contract  ought  to  be  such  as  may  fairly  and  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made,  as  the  probable  result 
of  its  breach.     That  is  as  applicable  to  most  cases  as  a 
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general  proposition  of  that  kind  can  be  made.  Circum- 
stances render  it  more  or  less  difficult  of  application,  and, 
consequently,  exceptions  and  departures  from  the  general 
rule  have  been  made.  One  of  the  most  prominent  of  these 
was  in  that  case  of  the  caustic  soda^  shipped  for  St.  Peters- 
burg, which  not  being  a  merchantable  commodity,  and 
not  being  easily  obtainable,  was  made  a  peculiar  excep- 
tion from  the  general  rule.  Another  was  that  cafie  of  a 
certain  cloth  for  making  caps  of  a  particular  kind  at  a 
particular  season.  But  by  the  very  fact  that  these  cases 
are  deemed  exceptions  the  general  rule  is  confirmed.  In 
the  ordinary  case  of  the  sale  of  goods  and  chattels  such  as 
these,  the  measure  of  the  damages  is  the  difference  between 
the  contract  and  the  market  price.  The  present  effort  to 
obtain  damages  for  the  loss  of  grass  which  might  have  been 
consumed  by  those  cattle  if  delivered  is,  for  many  reasons, 
based  on  an  erroneous  measure  of  damages.  In  the  first 
place  it  cannot  be  said  to  have  been  in  the  contemplation 
of  both  the  parties  when  this  contract  was  made ;  then  it 
would  be  difficult  in  special  cases  to  ascertain  the  value  of 
the  natural  grass ;  and  if  the  principle  be  allowed  in  this 
case,  other  cases  of  endless  variety,  of  a  much  more  refined 
character,  and  of  more  difficult  investigation,  may  be  pre- 
sented with  reference  to  artificial  food,  cultivated  or  mJanu- 
factured,  for  the  fattening  of  cattle.  It  is,  therefore,  I 
think,  dangerous  to  break  through  this  rule  of  compara- 
tively simple  and  almost  universal  application.  In  this 
case,  the  vendor  not  having  completed  hia  contract,  and  the 
property  being  in  this  instance  of  a  description  which 
could  be  replaced,  it  was  open  to  the  purchaser  to  have 
gone  into  the  market,  and  supplied  himself  with  cattle,  and 
had  his  grass  consumed,  as  he  might  have  done  had  the 
vendor  performed  his  contract. 

Bule  absolute  to  reduce  damaget  Jram 
£781  to  1«. 
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SHAW,  AppELLAifT,  V.  PHILLIPS,  Eebpondent. 


1866. 
Dec.  1,  22, 


J-XPPEAL  case  stated  the  4tli  November,  1866,  by  magis-  An  application 
trates  in  Petty  SeBsions  at  Belfast.  h^enarmade 

after  the 
inspector  has 
come  upon  the 
station  for  the 


The  case  stated  that  "  the  information  alleged  that  Henry 
**  Phillips  did  own  five  flocks  of  sheep,  containing  severally 


express  pur- 
"  2,700,  3,000,  3,000,  3,500,  and  1,600  sheep,  the  said  sheep  pose  of 

"  being  infected  with  the  disease  called  scab,  he  not  having  ^^6^'"^  to^^^ 

''  a  license  to  keep  the  said  sheep."     It  stated  the  proofs  late. 

and  objections  at  the  hearing  (8th  October),  and  the  deter-  anapTCalcase, 

mination  thus : —  stated  by 

magistrates 
on  dismissing 
"  That  Complainant  on  the  8th  September,  1866,  went  to  Defen-   an  informa- 
"  dant's  station  and  rode  through  several  flocks  of  Defendant's  sheep   *»<>"  nnder  the 
"  and  caught  some  of  the  sheep,  and  found  them  infected  with  scab.   ?*^^  ^^*»  ^^® 
"  He  completed  his  examination  on  the  11th  day  of  September.     The   ^^  ^^  before 
"  sheep  were  in  five  flocks  numbering  in  all  13,600.     That  Defendant   the  Supreme 
**  held  a  license  to  keep  4,000  (four  thousand)  scabby  sheep,  forming  no   Court,  and  the 
*•  part  of  the  above  13,600,  but  Complainant  could  not  swear  that  any   c«se  as  stated 
*'  of  the  flocks  of  sheep  he  rode  through  on  the  8th  September  were  or   ^]^  not  nega- 
*'  were  not  those  kept  under  this  license.     That  Defendant  pointed  out   knowledjre  bv 
**  to  Complainant  that  the  flocks  examined  by  him  were  not  the  sheep   the  defendant 
"  under  the  above-mentioned  license.     That  on  the  26th  July,  1866,   a  sheep-owner, 
"Defendant  applied  by  letter  to  Complainant  for  a  license  for  4,000   of  his  sheep 
"  scabby  sheep.     That  on  Complainant  going  to  the  station  on  the  8th   ^c*"]?  aflected, 
"  September,  1866,  to  inspect  sheep,  the  Defendant  applied  for  a  license   „f«jj«oa  from 
"  at  this  time,  stating  that  in  case  Complainant  might  find  scab  he   which  that 
"  would  take  out  a  license  for  all  the  sheep  on  the  station  if  Com-   knowledge 
"  plainant  would  give  it  him.     Complainant  stated  that  it  was  too  late,   might  have 
"  but  consented  in  taking  proceedmgs  to  admit  that  Defendant  had  J^"p "  ff^  j 
**  made  such  an  application  to  him  before   Complainant  commenced   ..  Innecpgoarv 
**  handling  the  sheep.     That  Defendant's  sheep  had  been  examined  by   to  consider 
"  an  inspector  of  sheep,  on  the  3rd  January,  1866,  and  found  perfectly   whether  on 
"  clean.  the  authority 

of  Stinson  v. 
Browning,  it 
should  go  into  a  question  of  scienter  in  the  defendant,  which  was  not  raised  on  his 
behalf  before  the  magistrates  below ;  and   also  unnecessary  to  consider  whether  the 
point,  even  if  now  considered,  would  be  of  any  avail  to  the  defendant. 

On  an  appeal  case  to  the  Supreme  Court,  stated  by  magistrates  under  the  Act  No. 
267,  sec.  150,  the  party  supporting  the  first  proceeding  below,  information  or  complaint, 
has  the  right  to  begin. 
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1866.  « It  was  thereupon  contended  on  the  part  of  the  Defendant  that 

"  application  having  been  made  for  a  license  some  time  (26th  July) 
"  before  the  inspector  went  on  the  station,  and  again  immediately  upon 
"  his  visiting  the  station,  and  the  inspector  having  declined  to  let  lum 
"  have  one,  the  case  should  be  dlsmiiwed,  and  being  of  opinion  that 
"  Defendant  had  applied  for  a  license  or  licenses  as  to  part  by  letter 
"  and  afterwards  for  the  whole  of  the  sheep  on  the  station  before  the 
"  inspector  commence  his  examination,  we  determined  that  the  matter 
**  herein  before  stated  was  insaffident  to  support  the  said  informatioiL'' 

The  question  Bubmitted  waa  whether  this  determination 
was  right  in  point  of  law. 

Harris  for  the  Appellant,  the  inspector. 

MaeJeay  (with  whom  Fellows  appeared)  for  the  Ee- 
spondent. 

A  question  arose  of  who  should  begin.  Onmer  v.  The 
Municipal  Council  of  St  Kilda  (m)  was  cited. 

Stawbll,  C.  J. — ^We  adhere  to  the  practice  laid  down 
there,  that  the  party  supporting  the  first  proceeding  below, 
information  or  complaint,  should  begin  here. 

A  question  then  arose  whether  points  not  taken  for  the 
Eespondent  below,  could  now  be  taken  for  him  in  this 
Court.     StPMon  v.  BrovmiTig  (n),  Regina  «>.  O'Brien  (o). 

The  CorBT  allowed  counsel  for  the  Bespondent  to  open 
whatever  appeared  on  the  &ce  of  the  case. 

It  was  then  contended  for  the  Bespondent  (1)  that  the 
evidence  could  not  support  a  conviction,  as  it  left  it  uncer- 
tain which  of  the  flocks  was  scabbed ;  (2)  that  application 
for  a  license  was  enough,  without  the  actual  obtaining  of 
one,  which  might  depend  on  the  inspector's  default ;  (3) 
that  a  scienter  must  be  proved. 
(m)  2  Wy.  k  W.  Law,  124.      (»)  35  L.  J.,  M.  C,  152.      (o)  Ante  p.  64. 
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The  references  made  were  to  the  Act  No.  231,  sees.  15,       ^  1^* 
16,  22;  Bex  v.  March  (p)^  Fletcher  v.   Calthrop  {g),  and 
Soptan  V.  Thirlwall  (r). 

Cwr.  adv.  vult. 


Stawill,   C.  J.,   read  the  judgment   of  the  Court  as    December  22. 
follows : — 

We  think  that  an  applicaton  for  a  license  made  after  the 
inspector  came  on  the  station  for  the  express  purpose  of 
examining  the  sheep,  was  too  late.  The  application  on  the 
26th  July  for  a  license  for  4,000  sheep,  so  far  as  we  can 
coUect  from  the  case,  had  been  granted ;  but  those  4,000 
the  caae  states  were  not  the  flocks  examined  by  the  inspec-  , 

tor  in  September,  and  to  which  the  information  related ; 
that  license,  therefore,  did  not  protect  the  sheep  charged  to 
have  been  infected.  We  were  invited  to  dismiss  the  appeal 
on  the  grounds  that  a  scienter  was  necessary  to  be  alleged 
and  proved  in  support  of  the  information,  and  the  case  of 
Sanson  V.  Brouming  was  relied  on  as  an  authority  for  our 
considering  a  point  now  made  for  the  Eespondent,  but 
which  was  not  made  before  the  justices.  We  need  not 
consider  how  far  we  are  at  liberty  to  act  on  that  decision. 
The  information  itself  is  not  before  us,  and  it  is  sufficient 
to  say  that  the  case,  as  stated,  does  not  necessarily  negative 
either  knowledge  by  the  Respondent  of  his  sheep  having 
been  affected,  or  circumstances  from  which  that  knowledge 
might  have  been  inferred.  We  are  not,  therefore,  called 
on  to  decide  whether  such  a  point  is  now  open  for  our  con- 
sideration, or  whether,  even  if  considered,  it  would  be  of 
any  avail  to  the  Bespondent. 

Appeal  allowed.     Case  referred  hack  to 
the  magistrates. 

{p)  2  B.  &  C,  717.  (q)   6  Q.  B.,  880. 

(r)  9  Law  Times,  307. 
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1866. 

December  S, 
10,  22. 

A  return  to  a 
writ  of  sum- 
mons in  the 
words,  "  He 
cannot  be 
found"  is 
sufficient 
within  the 
Act  No.  274^ 
sees.  211, 
214*    Per 
Stawell,  C.  J., 
and  WilUame, 
J. ;   Barry, 
J.,  dissenting. 

Separate 
affidavits  need 
not  be  made 
under  the  Act 
No.  274,  sec 
211,  one  of 
the  cause  of 
action,  and 
the  other  that 
such  cause 
arose  in  Vic- 
toria, but  the 
two  state- 
ments may  be 
joined  in  one 
affidavit. 

Semble,  that 
an  application 
by  the  gar- 
nishee for  a 
salft  is  neces- 
sary to  the 
validity  of  a 
Judge's  order 
for  sale  under 
the  Act  No. 
274^  sec.  217, 
and  that  if  an 
order  were 
made  by  con- 
sent without 
such  applica- 
tion it  would 
be  set  aside 


WILSON  Aim  Akothkb  v,  THEELKELD. 

JjILLING  applied  for  a  rule  nin  to  Bet  aside  a  writ  of 
foreign  attacbment,  and  subsequent  proceedings,  on  the 
following  grounds: — 

*'  1.  That  the  return  of  the  writ  is  not  in  compliance 
"  with  the  Act.  It  is  not  *  Nan  est  inventus '  («),  but  *He 
"  *  cannot  be  found.*     Bex  v.  Sheriff  of  Kent  (t). 

^*  2.  There  are  not  two  affidavits — one  of  the  cause,  of 
'*  action,  and  another  that  such  cause  of  action  arose  in 
"  Victoria  (©). 

"  3.  The  cause  of  action  did  not  arise  in  Victoria  (ir). 

"  4.  The  writ  is  directed  to  Traill,  the  manager  of  the 
"  Oriental  Bank,  and  not  to  the  bank  itself  by  its  cor- 
"porate  style,  though  both  Traill  and  the  bank  are 
"  garnishees. 

"6.  The  residence  or  supposed  residence  of  the  gar- 
"  nishee  I^aill  is  not  named  in  the  writ  (a), 

"  6.  The  writ  is  made  returnable  in  the  altematiye  before 
"  the  Court  or  a  Judge. 

*'  7.  The  order  to  sell  is  ultra  tnresy  as  there  was  no 
''  application  by  the  garnishee  for  a  sale  "  (y). 


(f)  No.  274,  sees.  211,  214. 
(t)   Murphy  &  H.,  13.    See  6, 
DowL  Pr.  C,  451. 
(v)  No.  274,  Sec  211. 


(fp)  lb..  Sees.  211,  217. 
(x)   Sec.  ^14. 
(y)  Sec  217. 
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WniiiiAMB,  J.,  thought  a  rule  nisi  should  go  on  the  last         1866. 
ground  only.  Wilson 

V, 

Thbeleild. 
The  CouBT  granted  the  rule  on  all  grounds. 


Maekay  and  Fellows  shewed  cause.  December  10. 

JBilUng  and  Sarris  for  the  rule. 

The  authorities  cited  were  Wilde  v,  Sheridan  (z),  Lewis 
V,  Damson  (a),  and  Bolfe  v,  Swann  (  b). 

Our.  adv.  vult. 


The  CoUBT  was  not  unanimous  on  one  point,  that  of  the    December  J 
Talidity  of  the  return  "He  cannot  be  found."     On  this 
point  Barry,  J.,  differed  from  his  learned  brethren. 

Stawbll,  C.  J.,  delivered  the  judgment  of  the  Court : — 

Various  grounds  have  been  stated  in  support  of  this 
rule.  The  first  was  that  the  return  was  informal ;  it  was — 
"  Cannot  be  found,"  instead  of  "  iVon  est  inventuSy^*  in  the 
words  of  the  Act  No.  274,  sec.  211.  Although  it  is 
desirable  to  adhere  to  these  forms,  and  better  not  to  depart 
from  them  even  in  trivial  particulars,  especially  where  as 
here,  they  are  ex  parte  and  the  basis  of  proceedings  affect- 
ing the  interests  of  an  absent  person,  yet  I  think  we  cannot 
say  that  there  has  not'  been,  here,  a  substantial  compliance 
with  the  Act.  In  a  case  referred  to  in  the  Exchequer,  "  Is 
"  not  found "  was  held  to  be  a  good  return ;  it  being  ex- 
plained that  the  sheriff  is  supposed  to  continue  making  that 


{t)  21  L.  J.,  Q.  B.,  260.  (a)  3  DowL  P.  C,  272. 

(6)  1  M.  &  W.,  305. 
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1866.         return  during  the  whole  of  the  time  from  the  delivery 
Wilson        of  the  writ  to  him  until  its  return.     It  is  contended  that 
-^    ^'  there  is  a  distinction  between  "  Is  not  found  "  and  "  Is  not 

to  be  found  *' — ^that  the  latter  has  a  prospective  senBCy  and 
that  the  present  return  partakes  of  that  peculiarity.  But 
if  that  be  so,  the  explanation  given  there  equally  applies 
here ;  and  the  sheriff,  or  person  making  this  return,  may  be 
equally  supposed  to  continue  making  it  until  he  returns 
the  writ.  It  appears  to  us  there  has  been  a  substantial 
compliance  with  the  law. 

The  next  objection  was,  that  there  should  have  been 
separate  affidavits  as  to  the  cause  of  action,  and  as  to  the 
other  matters  required  to  be  stated  on  affidavit.  Section 
211  says,  "  If  upon  or  after  such  return  an  affidavit  shall 
*'  be  filed  on  behalf  of  the  Plaintiff  (in  addition  to  a  full 
"  affidavit  of  the  cause  of  action)  that  such  cause  of  action 
"  arose  in  Victoria  and  that  to  the  best  of  the  deponent's 
"  belief  Defendant  does  not  reside  in  the  colony  "  Ac.,  and  is 
possessed  of  or  beneficially  interested  in  property  in  the 
custody  or  imder  the  control  of  any  person  in  the  colony 
called  the  garnishee,  then,  &c.  It  is  contended  that  the 
words  in  the  parenthesis,  **  in  addition  to  a  fuU  affidavit," 
clearly  and  necessarily  imply  the  intention  of  the  Legisla- 
ture that  two  separate  affidavits  of  these  separate  matters 
should  be  filed.  We  think,  that  there  is  no  such  necessary 
implication,  that  the  words  may  be  read  ''  in  addition  to  a 
**  full  statement  on  affidavit  of  the  cause  of  action,"  and 
that  such  additional  statement  may  be,  and  should  be 
where  convenient,  made  in  the  same  affidavit  as  to  the 
other  matters  required. 

Another  objection  was,  that  the  cause  of  action  did  not 
arise  in  Victoria.  Some  part  of  the  cause  of  action  did 
arise  in  Victoria.  There  were  some  other  objections  of  a 
rather  more  technical  character,  and  which  were  not  much 
relied  on. 
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Lastly,  it  was  contended  that  the  order  to  sell,  made  under  1866. 
section  217,  was  ultra  vires,  because  it  did  not  make  further 
order  as  to  the  disposition  of  the  proceeds — it  did  not  go 
on  to  say  that  the  proceeds  should  be  thereafter  held  by 
the  garnishee,  or  be  paid  into  Court,  inyested,  or  otherwise 
detained,  subject  to  such  attachment  as  such  Court  or 
Judge  should  think  fit  to  order.  This  objection,  though 
nominally  taken  for  the  Defendant,  is  substantially  taken 
for  the  garnishee,  who  consented  to  the  order  in  the  first 
instance.  Strictly  speaking,  perhaps,  the  order  is  in  that 
respect  wrong,  and  should  be  either  altered  or  set  aside. 
It  is  also  informal  for  not  directing  the  proceeds  to  be 
disposed  of.  The  rule  nisi  will  be  absolute  to  set  aside  the 
order  of  the  20th  Noyember  last,  but  without  costs,  as  the 
applicant  did  not  succeed  in  all  he  asked,  and  the  order  was 
made  by  consent. 

Babby,  J. — ^I  concur  with  my  learned  brethren  on  all 
points  except  the  one  as  to  the  return  *'He  cannot  be 
found."  I  am  of  opinion  that  this  return  is  bad.  In  the 
case  mentioned,  decided  by  the  Court  of  Exchequer,  the 
decision  went  only  on  the  basis  of  the  practice  of  the  Court 
— on  adherence  to  what  was  the  rule  of  practice  of  that 
Court — ^but  here  there  is  a  peremptory  enactment,  in  clear 
terms — ^more  than  once  repeated — prescribing  a  return  in  a 
specific  form  as  the  basis  of  proceedings  against  an  absent 
person.  I  very  respectfully  think  that  the  directions  of 
the  Act  must  be  adhered  to,  and  that  a  return  in  the  very 
words  of  the  Act,  and  not  even  a  literal  translation  in  their 
place,  can  alone  be  held  sufficient. 

Rule  absolute  to  set  aside  order  for  sale, 
without  costs. 
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Ik  the  Matteb  op  the  Wiin)iNG-trp  of  the  TYSON'S 
EEEF  COMPANY,  Ex  pabte  OEOEGB  aih)  JOHN 
HOLMES. 

XVULE  nisi  for  a  certiorari  to  bring  into  Court  to  be 
quashed  all  orders  made  by  the  Judge  of  the  Mining  Court 
at  Sandhurt,  in  a  matter  of  the  petition  of  George  Holmet 
and  John  HoUnes  for  winding-up  the  Tyson's  Beef  Com- 
pany under  the  Act  No.  228,  by  any  of  which  orders  the 
Bank  of  Victoria  was  admitted  to  prove  and  rank  as  credi- 
tors of  the  company  for  a  debt  of  £1,044  4«.  8^. 

O,  and  J,  Solmes,  ironmongers,  recovered  in  the  County 
Court  at  Sandhurst,  a  judgment  for  £252  4«.  9d,  against 
the  Tyson's  Beef  Quartz  Mining,  Crushing,  and  Pumping 
Company  Begistered.  A  common  warrant  of  execution 
was  issued  against  the  company  on  this  judgment,  and  was 
by  the  person  appointed  to  execute  the  same  returned 


1866. 

N(tteniber  22. 
December  10. 

A  mining  com- 
pany was 
established 
under  the 
Act  18  Vic., 
No.  42,  and 
re-established 
under  the 
Act  No.  228  ; 
and  the  com- 
mittee under 
the  former 
Act  were  the 
board  of 
directors 
under  the 
latter  Act. 
The  directors 
borrowed 
money  from  a 
bank,  mort- 
gaged the 
property  of 
the  company 

to  secure  a  portion  of  the  debt,  repaid  the  debt,  incurred  fresh  debts,  and  at  last  owed  the 
bank  a  balance  unsecured  of  £1,044  4*.  8(2.  No  extraordinary  meeting  of  the  share- 
holders was  ever  called  to  enable  the  company,  or  authorise  the  directors,  to  borrow 
money  of  the  bank,  or  mortgage  the  company's  property ;  and  tbe  majority  of  the 
shareholders  never  authorised  or  ratified  any  loan  by  the  bank.  On  the  petition  ct 
Q.  and  J,  H.,  a  Judge  of  the  Court  of  Mines  made  an  order  to  wind  up  the  company ; 
and  at  separate  meetings  for  proof  of  debts  the  same  Judge  admitted  the  unopposed 
proof  of  the  debt  due  to  Q,  and  J,  H,  and  the  opposed  proof  of  the  debt  of  £1,044 
4>9.  %d.  due  to  the  bank.  On  rule  niei  for  a  certiorari  to  bring  into  Court  to  be  quashed 
the  order  admitting  proof  of  the  debt  due  to  the  bank. 

Held,  that  opposition  to  the  mere  proof  was  premature,  and  that  the  ultimate  battle 
might  yet  be  fought  on  the  question  whether  the  debt  should  be  paid  at  all  by  the 
general  body  of  creditors. 

Meld,  also  on  the  question  whether  the  debt  was  incurred  by  the  directors  in  such 
4t  way  as  to  bind  the  company,  that  a  principle  to  be  extracted  from  the  case  of  The 
Eoyal  British  Bank  v.  Turquatid  was  sound  and  was  applicable,  namely,  that  where 
the  incurring  of  a  debt  is  not  ultra  vires  of  the  directors  under  the  statute  or  deed  of 
the  company,  but  some  mere  preliminaries  are  omitted,  there,  inasmuch  as  the  public 
are  only  supposed  to  be  acquainted  with  the  statut-e  or  deed,  and  not  with  the  modiu 
operandi,  it  must  be  assumed  that  all  the  preliminaries  have  been  complied  with ;  and 
held  that  the  directors  here  were  practically  and  legally  the  company,  and  that  the 
money  was  therefore  received,  and  the  debt  incurred,  by  the  company. 


Holmes. 
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wholly  unsatisfied.     On  petition  by  &,  and  J.  Jlohnes  to         l®^- 

the  Judge  of  the  Court  of  Mines  at  Sandhurst,  an  order         /»  re 

was  duly  made  to  wind  up  the  company,  and  John  Hasker,  Tyson's  Reet 

official  agent  for  the  district,  was  appointed  to  collect  and      JEx  parte 

make  distribution  of  the  assets.     At  a  meeting  for  proof  of 

debts,  held  by  the  Judge  of  the  Court  of  Mines,  on  the 

3rd  July,  G.  and  J".  Holmes  were  admitted  to  be  ranked  as 

creditors  for  £270  or  thereabouts.     At  another  meeting  on 

the  Slst  July,  the  Bank  of  Victoria  "  claimed  to  be  ranked 

'^  as  creditors  for  the  sum  of  £1,044  4«.  M,,  being  a  balance 

"  of  current  account,  and  interest  due  to  them  by  the  said 

**  company  and  not  secured."     The  claim  was  opposed  by 

counsel  for  Hasher,  the  official  agent,  and  by  counsel  for 

G.  and  J.  Holmes,  creditors  ranked  as  before  stated. 

The  following  matters  appeared.  The  company  was 
formed  under  the  Act  18  Fw?.,  No.  42,  in  1860.  Rules 
were  made  appointing  a  committee  with  power  to  do 
anything  the  company  could  do.  In  1864  the  committee 
procured  the  company  to  be  registered  under  the  Act  No. 
228,  and  the  members  of  the  committee  were  the  first 
board  of  directors.  The  directors,  without  express  authority 
from  the  shareholders,  got  credit  from  the  Bank  of  Victoria 
by  overdrawing  the  current  account.  When  the  overdraft 
exceeded  £1,000  they  gave  to  the  bank  a  mortgage  for  the 
overdraft  to  the  extent  of  £1,000  over  the  company's  pro- 
perty. Afterwards  they  overdrew,  repaid  the  overdraft 
and  had  a  surplus,  again  overdrew,  "  and  so  from  time  to 
"  time."  When  the  order  was  made  to  wind  up  the  com- 
pany the  directors  had  finally  overdrawn  their  account  by  a 
sum  of  £1,044  4«.  Sd,,  including  interest.  Hasher,  as 
official  assignee,  sold  property  of  the  company  for  £1,500, 
and  out  of  this  sum  paid  to  the  Bank  of  Victoria  *'  a  sum 
"  of  £1,000  alleged  to  be  due  to  the  bank  on  foot  of  a 
"  mortgage  held  by  them  over  the  same  property."  No 
extraordinary  meeting  of  the  company  was  ever  held  "  in 
"  accordance  with  the  Act  No.  228,  or  at  all,"  for  the  pur- 
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1866.        pose  of  enabling  the  company  or  anthorising  the  directors 

In  re         *o  borrow  any  of  the  Bums,  or  make  the  mortgage,  before 

Tcton'8  Bbot  mentioned ;    "  the  sanction  of  a  majority  in  number  and 

Zx  parte      "  value  of  the  shareholders  of  the  company  was  not  obtained 

HoLioEs.       a  Qj,  given  at  any  extraordinary  meeting  or  at  all ;"  and 

Buch  Bums  were  borrowed    "  without  the  knowledge  or 

"  sanction  in  any  way  of  the  majority  in  number  and  value 

"  of  such  shareholders."      No  notice  of  the  intention  to 

hold  any  such  extraordinary  meeting  in  accordance  with 

the  Act,  or  at  all,  was  ever  given  ;  and  '*  the  shareholders 

"  of  the  said  company  never  in  any  manner  acquiesced  in 

"  the  borrowing  the  said  sum,  or  in  the  executing  or  giving 

''  or  sanctioning  the  making  of  the  mortgage  aforesaid.'* 

The  proof  of  the  debt  of  £1,044  by  the  bank  was  opposed 
on  the  ground  that  the  borrowing  was  without  the  autho- 
rity and  without  the  ratification  of  the  shareholders. 

The  Judge  admitted  the  proof,  by  order  dated  Slst  July ; 
and  it  was  this  order  which  the  applicant  for  certiorari 
sought  to  bring  into  Court  to  be  quashed. 

BrIIoim  shewed  cause  against  the  rule  nisi, 

Machay  and  Martley  supported  the  rule. 

Against  the  right  of  the  bank  to  prove,  and  against  the 
validity  of  the  order  made  by  the  Judge  or  the  Court  of 
Mines,  allowing  the  proof,  were  cited  The  Boyal  British 
Bank  V,  Turquand  (c),  Barbate  v.  Shortridge  (rf)»  ^^^  ^* 
Dennett  (e),  and  Stanhope* e  Case  (/).  In  support  of  the 
proof  and  the  order  admitting  it  were  cited  the  "  Mtmng 
Companies  Limited  lAahility  Act  1864,"  No.  228,  sees.  21, 
81,  and  following  sees. ;  the  "  Mining  Statute  1865,"  No. 


(c)  6  El.  &  Bl.,  332.  (e)  4  C.  B.,  N.S.,  583. 

{d)  5  H.  li.  Cas.,  297.  (/)  20  L.  J.,  Ch.,  389. 
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291,  sec.  172;  and  Taylor  v,  Hughes  (y),  Ernest  v, 
Nichols  (h).  In  re  the  Worcester  Com  Exchange  (j). 
Oriental  Bank  v.  Casey  (k)y  Bill  v.  Darenth  By.  Coy.  (/), 
and  Prince  of  Wales  Insurance  Coy.  v.  Harding  (m). 

Cur,  adv.  vult. 


1866. 

In  re 

Tyson's  Reef 

Company. 

Ex  parte 

Holmes. 


St  A  WELL,  C.  J.,  delivered  the  judgment  of  the  Court.    December  10. 
After  stating  the  nature  of  the  application  he  proceeded 
as  follows : — 


The  debt  was  due  to  the  Bank  of  Victoria,  and  was 
proved  against  the  Tyson's  Keef  Company.  That  company 
was  originally  established  under  the  Act  18  Vic.,  No.  42, 
and  afterwards  was  re-established  and  registered  under  the 
Act  No.  228.  A  committee  had  been  appointed  under  the 
first  Act,  directors  were  appointed  under  the  second. 
A  debt  secured  on  mortgage  to  the  bank  amounting  to 
£1,000  and  upwards  was  paid  off.  Subsequently  the 
directors  overdrew  their  account  to  the  amount  of  £1,000, 
and  that  overdraft  was  paid  off.  Another  overdraft  also 
occurred,  and  that  was  cleared  off.  A  third  and  final  over- 
draft was  incurred  to  the  amount  of  £1,044  4«.  8<f.,  and 
when  the  company  was  wound  up,  that  amount  of  overdraft 
stood  on  the  books  of  the  bank  to  the  debit  of  the  Company. 
There  is  no  question  as  to  the  appointment  of  directors,  or 
as  to  the  fact  that  the  directors  themselves  overdrew  the 
account;  but  it  is  said  that  there  was  no  extraordinary 
meeting,  that  no  notice  was  given,  and  that  the  ordinary 
shareholders  never  acquiesced  in  this  overdraft ;  and  proof 
of  the  debt  is  opposed  on  the  ground  that  it  was  ultra 
vires  of  the  directors  to  contract  the   debt  without  the 


(p)  2  Jo.  &  Lat.,  24. 

(A)  f  H.  L.  Cas.,  417. 

0)  3DeG.,  M.,&G.,180. 

W.  W.  k  a'b.      vol.  III. — LAW. 


(k)  1  Wy.  &  W.  Law,  229. 

([)    I  H.  &N.,  306. 

(m)  1  Ell.  Bl.  &  EU.,  183. 

N 
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1866.         sanction  of  the  sbarehoiderB.     It  appears  to  us  difficult  to 

/« f^         sustain  this  objection  to  mere  proof  of  the  debt.     Con- 

Ttboit's  Re^  ceding  that  there  is  a  surplus  of  assets  sufficient  to  pay  all 

JSx  parte      debts,  it  seems  almost  premature  to  object  to  the  proof  of 

this  debt,  and  the  ultimate  battle  may  yet  be  fought  on 

the  question  whether  this  debt  should  be  paid,  as  against 

the  general  body  of  the  creditors. 

But  we  think  that  considering  there  is  another  case  in 
which  the  same  point  is  involved  (n),  it  is  expedient  to  deal 
now  with  the  objection  that  this  debt  was  incurred  by  the 
directors  in  such  a  way  as  not  to  bind  the  company.  By 
the  Act  under  which  the  company  was  registered,  No. 
228,  the  directors  are  substantially  the  company.  The 
whole  of  the  management  of  the  company  is  vested  in 
them.  They  have  to  conduct  its  affairs,  so  that  spealdng 
of  the  directors,  practically  and  legally  the  company  is 
meant.  This  debt,  therefore,  was  incurred  by  the  com- 
pany ;  the  money  was  received  by  the  company — that  ijs  to 
say,  the  debt  was  incurred  and  the  money  received  by  their 
duly  appointed  agents,  the  directors.  It  appears  to  us 
that  the  principle  to  be  extracted  from  Ths  Boyal  Bri- 
tish Bank  v,  Tu/rquand  is,  that  a  person  professing  to  do 
a  certain  act,  and  having  the  power  to  do  it,  it  is 
presumed  that  he  has  not,  from  negligence  or  any  other 
cause,  failed  to  observe  the  preliminaries  which  the  Act 
or  deed  imposed  upon  him.  It  was  urged  that  certain 
observations  of  Lord  Wensleydale,  in  the  case  of  Mmut 
V.  Nicholh^  are  opposed  to  this  view.  That  was  a  ease 
of  contract,  in  which  one  company  purchased  the  business 
of  another,  and  the  contract  was  never  carried  out :  but 
although  Lord  Wensleydale  used  strong  expressions  as 
to  the  necessity  of  adhering  to  the  requirements  of  the  deed 
of  settlement,  or  act  of  incorporation,  he  expressly  declared 
that  it  was  not  necessary  to  consider  these  in  actions 

(m)  Vide  next  case. 
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for  goods  sold  and  delivered.     The  case  of  Frend  v.  Dennett         1®^- 
was  also  much  relied  upon.   It  appears  that  there  a  power         j»  re 
was  given  to  a  friendly  sociefcy  to  incur  a  debt,  and  in  the   ^^^p  5f  ^^ 
same  section  in  which  the  power  was  given,  it  is  declared      Ux  parte 
that  every  such  contract  should  be  in  a  certain  form.  Now, 
the  public  are  supposed  to  be  aware  of  the  deed  of  settle- 
ment or  of  the  act  of  incorporation,  and  it  is  their  business 
to  make  themselves  acquainted  with  the  authority  of  the 
agent ;  but  in  that  case  the  contract  was  not  in  the  form 
required  by  statute,  and  therefore  it  was  evident  on  the 
&ce  of  it  that  the  party  contracting  under   the  statute 
had  not  contracted  as  the  statute  required.     There  is  no 
analogy  between  that  case  and  the  present. 

We  are  of  opinion  that  the  principles  laid  down  in  The 
Royal  British  JSank  v,  Ihirqucmd  are  sound,  and  are  sup- 
ported and  recognised  by  subsequent  decisions,  and  we 
think  that  the  proof  of  the  debt  was  rightly  admitted. 

Rule  nisi  discharged. 


N  2 
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THE  COLONIAL  BANK  OP  AUSTEALASLA,  v. 
THE  LOCH  FYNE  GOLD  MINING  COMPAJI^Y 
EEGISTERED. 

X\ULE  nisi  for  nonsuit  in  an  action  to  recover  tlie  sum  of 
£4,415  lent  by  the  local  branch  at  Wood's  Point  of  the 
Plaintiff's  bank,  to  the  company  to  assist  them  in  prose- 
cuting their  undertaking. 

The  trial  was  at  Melbourne  before  Williams,  J.,  12th  and 

13th  November.     The  defence  was  that  the  loan  had  been 

illegally  taken  by  the  ruling  body  without  the  concurrence 

of  the  shareholders  duly  expressed.      The  money  had  been 

advanced  on  cheques  drawn  by  the  manager  of  the  company; 

the  manager  having  been  authorised  to  draw  such  cheques 

by  a  meeting  of  directors  at  which  only  four  out  of  the 

quonwi  of  five  attended.     Subsequently  to  the  advance  a 

fiiU  quorum  approved  of  the  loan.     A  nonsuit  was  moved 

for  on  several  grounds,  the  main  and  the  only  one  here 

material  being  that  all  the  directors  were  not  shewn  to 

have  authorised  the  cheques  of  the  mana&:er.     The  nonsuit 
meeting  of  .     , 

a  qnornm  sub-  Was  granted,  and  leave  was  reserved  to  the  Plaintiff  to  move 

sequent  to  the  to  enter  a  verdict  for  £4,416. 
loan  acknow-  ' 

led^ed  it 
without  con- 
sideration. 

Seld,  in  an 
action  by  the 
bank  to 
recover  the 
loan,  that  the 
company  were 
not  bound  by 
the  loan  either 
as  originally 

authorised  by  a  board  less  than  a  quorum,  nor  as  subsequently  without  consideration 
acknowledged  by  a  quorum. 

The  case  of  The  Tyson* $  Beef  Company,  Ex  parte  Holmes,  affirmed  and  distinguished. 


1866. 

December  4, 
18,  23. 

TheLochPyne 
Gold-mining 
Company 
Registered 
was  managed 
by  a  board  of 
five  directors. 
The  Colonial 
Bank  of  Aus- 
tralasia 
advanced 
money  to  the 
Loch  Fyne 
Compaxiy  on 
the  drafts  of 
the  manager, 
authorised  in 
that  behalf 
by  a  meeting 
of  the  board 
at  which  less 
than  a  quorum 
of  the  direc- 
tors attended, 
as  the  bank 
knew.    A 


Michie,  Q.C.,  Billing,  and  Fullerton,  for  the  company, 
shewed  cause. — The  policy  of  the  "Mining  Companies 
Limited  lAahility  Act  1864"  (o)  is  to  protect  the  share- 
holders of  mining  companies  against  their  directors  and  the 
public,  not  to  protect  the  directories  or  the  public  against 
shareholders.     The  preamble  says  "  Whereas  it  is  expedient 


(o)   No.  228. 
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**  that  encouragement  should  be  given  for  the  investment  of 
"  capital  in  mining  adventures  and  that  provision  should  be 
"  made  for  the  limitation  of  the  personal  liability  of  share- 
"  holders  in  mining  companies."  By  section  3,  the  liability 
of  shareholders  registered  under  the  Act  is  limited  to  the 
amount  of  their  shares.  By  sections  6  and  16,  registration 
of  a  company  is  to  be  by  a  manager  duly  appointed,  and 
the  appointment  of  the  original  manager,  and  of  every  sub- 
stituted one,  is  to  be  notified  to  the  clerk  of  the  Court  of 
Mines  nearest  to  the  company's  place  of  operations.  By 
section  7,  the  manager  alone  can  pledge  the  credit  of  the 
company  to  the  extent  of  £50  and  no  more.  TJnder  section 
26,  the  majority  in  number  and  value  of  an  extraordinary 
meeting  convened  by  the  manager  elects  the  directors,  and 
the  directors  so  elected  are  to  carry  on  and  transact  the 
business  of  the  company.  By  section  23,  the  majority  in 
number  and  value  of  an  extraordinary  meeting  may  increase 
the  capital  stock  of  the  company,  or  borrow  money.  By 
section  23,  fourteen  days'  notice  of  every  extraordinary 
meeting  must  be  given  by  the  manager  in  six  consecutive 
numbers  of  some  paper  published  in  Melbourne,  and  in 
some  paper  published  in  the  neighbourhood  of  the  place  of 
the  operations  of  the  company.  And  such  notice  must 
specify  the  day  and  hour  of  meeting,  and  the  nature  of  the 
business,  otherwise  such  meeting  shall  not  have  any  power 
to  transact  any  business,  but  every  notice  given  shall  be 
sufficient.  By  all  these  elaborate  precautions  has  the  Legis- 
lature sought  to  carry  out  its  principles  of  encouraging 
mining  enterprise,  and  protecting  shareholders  in  mining 
companies.  It  is  a  principle  of  law  that  persons  dealing 
with  any  company  so  formed  are  presumed  to  know  the 
provisions  of  the  deed  imder  which  the  shareholders  are 
associated,  such  deed  being  by  other  portions  of  the  Act 
made  accessible  to  the  public  by  registration  at  the  nearest 
Court  of  Mines.  So  strong  is  this  presumption,  and  so 
femiliar  to  lawyers,  that  it  now  takes  its  place  in  the  modem 
text  books  on  "  legal  presumptions."     The  bank,  therefore, 


1866. 

Colonial 

Bank 

p. 

Loch  Fyne 

Company. 
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1866. 

Colonial 
Bank 

V, 

Loch  Fnri 
CoKPAinr. 


was  bound,  before  advancing  its  money,  to  inform  itself  that 
those  to  whom  it  made  advances  on  the  credit  of  the  body 
of  shareholders,  were  duly  authorised  to  procure  such 
advances  and  pledge  the  credit  of  the  shareholders  for  re- 
payment. They  took  no  such  steps.  Had  they  done  so, 
they  would  have  found  that  the  authority  was  wanting.  It 
is  not  inequitable  to  resist  payment  of  what  was  borrowed 
on  your  account  and  expended  for  your  benefit  if  the  bor- 
rowing was  not  made  in  the  only  manner  your  lender  knew 
you  could  possibly  be  cognisant  of  and  approving  of  the 
loan.  On  the  contrary,  it  is  inequitable  that  a  bank  should 
encourage  the  irresponsible  extravagance  of  directors  by 
lending,  without  the  consent  of  shareholders,  moneys  which 
directors  alone  are  willing  to  spend,  but  shareholders  alone 
are  able  to  pay. 


The  leading  authority  cited  on  this  side  was  Smett  v. 
ITtcholh  (p). 


Dawson  and  Allows  for  the  rule. — ^The  policy  of  encou- 
raging mining  enterprise  and  limiting  the  liability  of  share- 
holders in  mining  companies  is  not  identical.  A  limitation 
of  a  shareholder's  liability  to  the  amount  of  his  shares  is 
not  identical  with  absolving  him  from  all  liability,  even  for 
the  amoimt  of  those  shares — ^it  being  admitted  for  the  bank 
that  the  demand  of  tbe  bank  is  only  good  against  the  com- 
pany, and  not  against  any  individual  shareholder,  and  good 
only  to  the  extent  of  the  unpaid  capital  of  the  shares,  so 
that  a  verdict  for  the  whole  amount  claimed  may  yet  turn 
out  but  a  barren  verdict.  The  best  encouragement  of  mining 
enterprise  may  not  be  a  view  of  the  law  which  discourages 
the  assistance  of  capitalists.  The  enactments  prescribing 
formalities  as  to  the  constituticm  and  functions  of  the  board 
of  directors  are  rather  the  conoitions  in  favor  of  the  public 
on  fulfilment  of  which  the  shareholders  get  limited  liability, 
than  conditions  in  favor  of  the  shareholder  which  must  be 
(p)   6  H.  L.  Cm.,  417. 
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fulfilled  before  the  public  cau  recover  back  moneys  lent  to         1866. 
the -company  to  aseist  it  in  the  very  objects  of  its  formation.       Colonial 
It  is  against  equity  that  the  shareholders  should  take  ad-         Bank 
vantage   of  their  own  wrong — of    omissions  to  do   acts     Loch  Fynb 
incumbent  on  the  company,  and  the  performance  or  non-         ^^ 
performance  of  which  the  company  alone  has  the  means  of 
knowing — to  defeat  a  just  claim  for  the  repayment  of  money 
which  it  is  admitted  the  directors  received  and  spent  for  . 
the  benefit  of  the  shareholders.     It  may  be  a  principle  of 
law  that  third  persons  dealing  with  such  companies  are 
bound  to  know  their  deeds  of  association,  but  it  is  not  a 
principle  of  law  that  such  persons  are  bound  to  see  that  all 
the  provisions  of  such  are  complied  with.     It  is  impossible 
that  third  persons  should  be  aware  of  all  such  matters. 
The  presumption  in  fact  is  different :  it  is  this — that  when 
you  have  found  the  right  persons  to  deal  with  you  may 
presume  that  they  have  complied  with  the  terms  of  their 
deed.     The  question  is   thus  reduced  to  one  of  agency. 
Who  are  the  authorised  agents  to  bind  the  company  ?    The 
directors  are,  as   to    third  persons,   the   company  itself. 
Even  a  resolution  by  the  shareholders,  authorising  persons, 
not  being  the  directors,  would  not  be  valid  ;  it  would  con- 
tradict the  fundamental  points  of  the  Act  No.  228,  that  such 
companies  are  corporations,  and  that  such  corporations  can 
act  and  transact  their  affairs  only  by  the  directors.     Here 
the  directors  were  duly  appointed ;  or  at  all  events  the  loan 
was  duly  authorised  by  a  duly-convened  meeting,  and  after- 
wards duly  ratified     It  is  sufficient  if  a  meeting  legally 
does  something  leading  up  to  the  contract,  enabling  the 
directors  to  effect  the  loan.     The  case  relied  on  by  the 
other  side,  Ernest  v.  JSicholU^  contains  much  that  was  not 
necessary  for  the  decision  of  the  points  of  law  in  contest 
there ;  and  has,  as  to  the  extra-judicial  matter  in  it,  been 
the  subject  of  frequent  judicial   comment  and  exception 
since — markedly,  for  instance,  in  The  Prmee  of  Wales  Com- 
pany V.  Harding  (q), 

(q)    1  EIL,  Bl.  &  Ell.,  221. 
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The  other  authorities  cited  on  one  side  or  the  other  were 
— Balfovr  v,  Ernest  (r),  Agar  v,  Athenteum  Life  Assurance 
Society  (*),  Frend  v.  Dennett  (t),  Smith  v.  The  Hull  Plate 
Glass  Company  (v),  Ridley  v.  Plymouth  Chinding  and  Baking 
Company  (w?),  Collins  v,  Blanchard  (a).  Bill  v.  Darenth 
Bailway  Company  (  y),  London  Dock  Company  v,  Sinnett  (z), 
Lowe  V,  London  and  North-Western  Baihoay  Company  (a), 
Pauling  v.  London  and  North-Western  Bailufoy  Company  (b), 
Eastern  Counties  Bailway  Company  v.  Hawks  (c). 


Cur.  adv.  vult. 


December  18.  At  the  request  of  the  Court,  the  case  was  now  further 
argued  on  the  single  point  to  which  the  preceding  report 
of  the  arguments  is  confined. 

Cur.  adv.  vuU. 


December  23.        Stawell,  C.  J.,  read  the  judgment  of  the  Court  as  fol- 
lows ; — 


By  our  judgment  in  the  matter  of  the  Tyson's  Beef 
Company  {d)  we  have  ali*eady  decided  that  in  transactions 
with  a  company  registered  under  the  Act  No.  228,  a  stranger 
may  regard  the  directors  as  having  the  same  power  as  the 
company,  and  that  an  intending  lender,  dealing  with  the 
directors  as  the  board  ostensibly  appointed  to  manage  the 


(r)   5  C.  B.,  624. 
(*)    8  C.  B.,  N.S.,  751. 
It)    4J4.,  576. 

Iv)  8  C.B.,  696,  and  11/6.,  897. 
(w)  2  Ex„  717. 

{x)  1  S.  L.  C,  836,  and  see  the 
oues  cited  in  the  notes. 


(y)  1  H.  &  N..  306. 
(«)  8  fill.  &  Bl.,  350. 
(o)  18  Q.B.,  612. 
(6)   6Jft.,  626. 

(c)  5  H.  L.  Caa.,  382. 

(d)  Vide  last  case. 
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affairs  of  the  company,  may  presume  that  before  those 
directors  borrow  money  for  the  purposes  of  the  company, 
they  have  complied  with  all  the  requirements  of  the  Act 
necessary  to  enable  them  duly  to  effect  the  loan,  nothing 
appearing  on  ^he  proceedings  to  negative  such  a  presump- 
tion.   In  the  case  referred  to,  the  loan  was  made  by  a  bank 
to  the  directors,  and  no  question  arose  as  to  the  regularity 
of  their  appointniients,  or  the  si^ciency  of  the  number  who 
negotiated  the  loan.     In  the  present  case  a  very  large  pro- 
portion of  the  loan  was  sanctioned  by  four  only  out  of  the 
five  directors,  the  loan  itself  was  given  in  the  form  of  an 
overdraft,  and  the  cheques  for  it  signed  by  the  manager 
only.     The  Plaintiff  was  aware  that  five  directors  had  been 
appointed,  but  failed  at  the  trial,  notwithstanding  several 
endeavours  on  his  part,  to  prove  that  all  five  concurred  in 
sanctioning  the  incurring  this  debt.     I£  a  company  appoint 
five  directors  to  be  their  agents  jointly,  it  is  clear  that  they 
are  not  bound  by  the  acts  of  any  number  less  than  five. 
The  creditor,  therefore,  in  this  case  dealt  with  persons  who 
did  not,  and  whom  he  knew  did  not,  possess  the  requisite 
authority  to  bind  the  company,  the  defect  was  not  one  of 
form  ^erely,  but  of  substance.      A  director  was  absent, 
whos^*  presence  was  essential  to  complete  the  obligation. 
Subsequently  the  number  constituting  a  quorum  was  fixed, 
and  that  number,  it  was  said,  adopted  the  loan ;  but  we 
think  such  a  defect  was  not  rectified  by  the  adoption  or 
ratification  of  the  quorum.      It  was  urged   that  as  the 
directors  were  a  governing  body,  it  was  unnecessary  to 
prove  the  identity  of  the  persons  forming  that  body  at  the 
time  the  debt  was  contracted,  with  those  who  afterwards 
ratified  the  debt ;  and  that  if  all  or  a  quorum  had  at  any 
time  recognised  or  ratified  the  overdraft  debt,  that  was 
sufficient.     We  think  the  minutes  of  proceedings  of  the 
meeting  of  directors  on  the  6th  August,  1866,  afford  evi- 
dence of  a  recognition  by  them  of  the  overdraft ;  but  those 
directors  met  to  transact  the  business  of  the  company,  not 
to  ratify  an  act  clearly  ultra  vires  of  their  predecessors.    In 
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1866.  one  sense,  the  directors  form  one  continning  body,  but  this 
theory  will  not  as  against  the  shareholders  authorise  any 
meeting  of  directors  to  sanction  a  past  debt  already  in- 
curred. They  may,  for  example,  ratify  an  agreement  or 
a  contract  for  a  loan  at  a  high  rate  of  interest,  or  confirm 
an  act  informally  done;  which  would  hare  been  valid  if 
formally  done.  But  their  power  is  to  manage  the  affairs  of 
the  company,  and  if  necessary  to  borrow  money,  but  not  to 
promise  to  pay  an  old  debt  without  receiving  any  conside- 
ration for  such  promise.  We  think  the  case  cannot  be 
supported  on  the  grounds  of  subsequent  ratification ;  and 
as  the  Plaintiff  was  aware  of  the  necessity  of  obtaining  the 
presence  and  assent  of  five  directors,  debts  incurred  without 
the  sanction  of  that  number,  or  of  a  duly  constituted 
number,  cannot  be  recovered.  The  overdraft  on  the  23rd 
June,  1866,  was,  according  to  the  minutes,  £4,221  19«.  Sd. ; 
the  amount  proved  at  the  trial,  and  for  which  leave  was 
reserved  to  enter  a  verdict  for  the  Plaintiff,  was  £4,415 
Ss.  Sd.  We  think  there  is  evidence  that  the  portion  of  the 
overdraft  forming  the  difference,  namely  £193  9«.,  was 
incurred  with  ihe  sanction  of  a  quorum,  and  to  that  amount 
the  Plaintiff  is  entitled. 

Sule  absolute  to  enf^r  verdict  for  Plaintif, 
Damages,  £193  9«. 


END  OF  HILARY  TERM. 
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Ih  be  PATRICK  PHELAN,  ak  ALLEaED  Insoltent. 
V-/RDEB  imi  for  compulsory  sequestration. 


1865. 

December  13. 

1866. 
Feb.  1,  26. 


Where  joint 
creditors  peti- 
tion for  se- 
The  petitioning  creditors  were  George  Holmes  and  Hugh  qnestration  of 

Qhus.    The  debt  was  on  a  judgment  in  an  action  for  mesne  e8teL,\nd" 

profits  of  land  of  the  petitioners  occupied  by  the  alleged  o°e  of  them  is 

Insolvent,  who  had  failed  to  satify  the  judgment  or  point  jurisdiction, 

out  sufficient  disposable  property  for  that  purpose.     An  ^\  ^^  ^^'^  ^^^' 
^  ^    .        ,  ^^^^^  ^^^  ^^® 

affidavit  had  been  filed  stating  that  Holmes  was  perma-  other  within 

the  jurisdic- 
tion to  make 
the  affidavit 
required  hy 
sec.  16  of  the 
Insolvency 
Statute. 
In  such  a 

Mr.  Billing  objected  that  there  was  no  affidavit  by  both  ^^4*^^  t®' 
petitioning  creditors  as  required  by  sec.  16  of  the  insol-  duly  author- 
Teucy  statute.  j^iSt"' 

creditor  is 
sufficient,  and  such  affidavit  may  he  made  on  information  and  belief. 

When  the  Commissioner  has  certified  that  security,  required  by  the  same  section,  has 
been  given,  the  Court  will  not  go  behind  his  certificate  to  enquire  by  whom  the  security 
has  been  given. 

An  objection,  though  technical,  if  fairly  taken  at  the  proper  time,  generally  entitles 
the  successful  objector  to  his  costs. 

W.  W.  ft  a'b.  vol.  III. — I.  B.  &  M.  B 


nently  residing  out  of  the  jurisdiction  in  New  Zealand,  and 
the  affidavit  of  debt  was  by  Glass  only. 

No  notice  of  objection  had  been  given. 


In  re 
Phelak. 
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Mr.  Lawes  submitted  that  tlie  debt  was  in  the  nature  of 
a  partnership  debt,  to  which  it  was  only  necessary  that 
one  partner  should  swear.  Ex  parte  Hodghinson  (a).  The 
provision  as  to  every  creditor  making  affidavit  of  the  truth 
of  his  debt  was  nof  intended  to  apply  to  a  case  like  the 
present,  in  which  each  creditor  had  an  interest  in  the 
whole  debt;  but  to  a  case  contemplated  by  section  15,  in 
which  several  creditors  combined  in  one  petition  to  prove 
the  minimum  amount  of  indebtedness  which  would  justify 
a  petition. 

Our,  adv.  mtU. 


1866. 
Debrwuy  1. 


Mb.  Justice  Moleswobth  : — 

In  this  case  the  petitioners  were  not  partners  in  trade ; 
the  debt  was  not  due  to  a  partnership,  but  to  the  joint 
owners  of  real  estate  as  compensation  for  its  tortious 
occupation.  The  Act  is  specific  in  requiring  an  affidavit  of 
indebtedness  by  each  creditor  in  such  a  case.  It  is  a 
matter  of  considerable  importance,  and  an  alleged  insol- 
vent is  entitled  to  have  the  conscience  of  both  his  creditors 
pledged  before  his  estate  can  be  sequestrated  on  their  peti- 
tion. As  an  authority  in  fiivor  of  the  petitioners,  I  have 
been  referred  to  the  case  of  JEa  parte  Hodgkinson,  which 
was  one  of  partnership  debt,  and  turned  rather  upon  the 
construction  which  the  English  Baukruptcy  Act  bore  by 
usage  than  by  literal  interpretation.  I  am  not  deciding 
the  case  as  one  of  partnership,  but  as  one  in  which  two 
joint  creditors  petition,  and  only  one  makes  affidavit.  The 
Order  must  be  discharged  with  costs. 

Mr.  Lawes  submitted  that  the  debt  not  being  disputed 
the  objection  to  the  rule  was  purely  technical,  and  that  it 
had  been  the  practice  in  such  cases  not  to  give  costs. 


(a)  19  Ves.,  291. 
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Mb.  Justice  Moleswobth. — ^I  think  that  an  objection,        1^®®®* 
though  technical,    if  fairly  taken  at    the    proper    time,    ivsoLTxiroT. 
generally  entitles  the  successful  objector  to  his  costs.  J 

PHXLAir. 

Order*  diwharged  with  coats. 


The  same  creditors  obtained  another  Order  on  the  same    Jfeftnkwy  26. 
debt.     The  duly  authorised  agent  of  Holmes  made  affidavit 
that  Chelan  was,  as  he  was  informed  and  believed,  justly 
and  truly  indebted  to  the  petitioning  creditors. 

Notice  of  objections  had  been  filed. 


Mr.  Billing  for  the  alleged  Insolvent. — ^The  16th  section 
of  the  Act  makes  no  provision  for  proof  by  an  attorney 
or  agent  whose  oath  cannot  be  accepted  as  a  substitute 
for  that  of  his  principal.  The  English  law  gave  authority 
specifically  to  the  attorney.  Montagu  and  Ayrtovks  Prac- 
tiee  in  Bankruptcy^  Vol.  I.,  p.  812.  The  absence  of  any 
similar  provision  from  our  Act  should  therefore  be  held 
to  preclude  the  attorney  from  acting.  The  122nd  sec- 
tion of  the  Insolvency  Statute  does  not  apply  to  making 
affidavits  or  doing  preliminary  acts  necessary  to  give  the 
Court  jurisdiction,  but  to  acts  at  meetings  of  creditors  and 
in  the  Insolvent  Court  after  an  estate  has  been  seques- 
trated. Besides  the  affidavit,  even  if  admissible,  is  vague 
and  insufficient;  the  statement  is  only  upon  information 
and  belief  Further,  there  is  nothing  to  shew  that  the 
security  required  by  section  16  has  been  given,  as  it  does 
not  appear  that  the  security  which  has  been  accepted 
has  been  given  by  both  the  petitioning  creditors;  and 
although  it  has  been  given  to  the  satisfaction  of  the  Com- 
missioner, when  looked  at  we  see  that  it  ought  not  to  have 
satisfied  him. 


In  re 

PHBLAir. 
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Mr.  J.  W.  Stephen  and  Mr.  Lawes,  for  the  petitioning 
creditors,  were  not  called  on. 

Mb.  Jttstice  Moleswobth. — As  to  the  last  objection 
I  cannot  go  behind  the  Commissioner's  certificate.  I  think 
that  giving  security  means  procuring  it  to  be  given,  and 
if  given  on  behalf  of  the  petitioning  creditors  I  must  pre- 
sume it  to  have  been  by  their  procuration. 

With  reference  to  the  other  objection,  the  practice  under 
the  Acts  now  consolidated  has  been  uniform  in  allowing 
the  authorised  agent  of  an  absent  creditor  to  make  affidavit 
of  the  truth  of  the  debt.  An  absent  creditor  may  te  repre- 
sented by  an  agent  in  all  matters  relating  to  the  estate, 
and  it  would  deprive  the  provision,  under  which  he  is 
authorised  to  act,  of  all  beneficial  operation  if  he  were  held 
unable  to  perform  a  preliminary  act  necessary  to  set  the 
Court  in  motion.  If  the  effect  of  the  124th  section  were 
thus  restricted  the  practical  consequence  would  be  that  no 
person  out  of  the  jurisdiction  could  petition,  as  proceed- 
ings would  be  locked  up  and  delayed  to  sifch  an  extent  as 
to  render  them  useless.  When  the  agent  makes  the  affida- 
vit it  must  be  guarded  as  to  information  and  beliefl  The 
whole  reason  for  requiring  such  an  affidavit  is  to  protect 
the  debtor  from  vexatious  proceedings;  it  does  not  pre- 
clude him  from  disputing  his  indebtedness,  and  the  rule 
inflicts  no  great  hardship  upon  him  if  he  can  shew  that  he 
is  not  indebted.  I  do  not  think  the  objections  raised  in 
the  present  case  effectual,  and  the  Order  will  be  made 
absolute. 


Order  absolute. 
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Iw  SE  JOHN  BEOWN,  ait  Ikbolybkt. 

x\j^   offer  of  compositioii    under  the  86tli  Bection  of  An  order  re- 

the  Insolvent  Act,  5  Vic.  No.  17,  had  been  made  at  a  esta^frmn 

meeting  specially  called  for  that  purpose.     The  assignee  aequestraUon 

had  advertised  the  meeting  to  decide  upon  the  offer  as  made,  where 

for  Monday,  the  8th  day  of  April,  in  mistake  for  Monday  ^^^^^f "" 

tlie  9th.    The  meeting  was  held  upon  the  Monday,  and  the  in  advertising 

offer  accented  *^®  meetings 

oner  acceptea.  ^^^  ^^ie  accept- 
ance of  the 

Mr.  Bwrmy  now  moved  for  an  order  releasing  the  estate  ^™nThich 

from  sequestration.     He  submitted  that  the  advertisement  the  release  for 

-,  .  , ,  ,  ,  .  i    I  .  sequestration 

was  Bumaent,  as  no  one  could  have  been  misled  mto  sup-  ig  sought. 

posing  that  the  meeting  would  be  held  upon  a  Sunday. 

Our,  adv.  vult 


Mk.  Jttsticx  Molxbwosth. — The  official  assignee  adver-      April  19. 
tised  the  meeting  for  Monday  the  8th,  and  the  8th  fell  on 
a  Sunday.      I  consider  the  notice  as  inoperative  and  a 
nullity.     I  am  sorry  that  I  must  put  the  party  to  convene 
another  meeting. 
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yj^^  Iw  SE  NATHAN  SAMUEL  BBANN,  ait  ALUsaKD 

March  29.  iKSOLTBin?. 

April  10,  26. 

When  an  al-      xjlN  order  fiMt  had  been  eraated  for  seqaestration.     On 
leged  iniolvent     ,  . 

appears  by        the  return  day  of  the  Order  the  petitioning  creditor  applied 

of  tiS^sDm^^  for  an  railargement  on  the  ground  that  Bervice  had  not  been 

mons  upon        effected,  and  with  a  view  to  an  application  for  substitued 

dispell         service,  the  Eespondent  having  sailed  from  Sydney  for  Eio 

with.  de  tfaneiio. 

Roles  of 
Court,  made 

JSvent  iuj?''        ^^'  Solroyd,  for  the  Bespondent,  submitted  that   the 

have  not  the      Order  should  not  be  enlarged,  as  the  estate  had  not  vested 

^fonnlctf  ^    ^  ^^^  assignee,  no  assignees  having  been  appointed  under 

part  of  that      the  Consolidating  Insolvency  Statute. 

Act,  but  may 

be  relaxed 

under  certain        M^  JusTici  MoLSswoBTH,  after  inquiring  if  Mr.  MoU 

Where  per-    royd  appeared  for  the  Eespondent,  stated  that  he  took  his 
of^  SdeT     *ppca«uttce  as  dispensing  with  the  necessity  of  service. 
fM*  for  aequea- 
been^iLpenaed      ^^'  ^<>^^^  applied  for  leave  to  serve  objections  unsigned 

with,  on  the      by  the  Eespondent. 
ground  that 
the  alleged  in- 
solvent i«  out        jjfjj^  JusTiOB  MoLESWOBTH  Considered  that  the  matter 
of  the  juris- 
diction, leave     should   form  the   subject  of   a  special  application,    and 

to^e^bjw-  enlarged  the  Order  nin  for  fourteen  days,  vnth  liberty  to 
tions  without    the  Eespondent  to  apply  in  the  meantime  to  dispense  with 
of  the*  '"^    ^^  signature  to  the  notice  of  objections, 
respondent. 
The  due 
appointment 
of  a  person 
named  as 
official  assig- 

quwtioned  in        The  matter  now  came  on  to  be  heard  upon  motion,  on  4p^ 

opposing  a  notice  to  the  petitioning  creditor,  that  the  signature  of 
motion  to  X-  o  «-»  ^ 

make  absolute  JVi  8,  Brann  to  the  notice  of  objections  intended  to  be  deli- 

In  which'  he*is  ^®^^  °^  ^^  behalf  should  be  dispensed  with,  on  the  grounds 
so  named. 
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that  he  resided  out  of  tlie  jurisdiction,  and  that  his  present 
residence  was  unknown  to  and  could  not  he  ascertained 
hj  hia  solicitor ;  and  on  other  grounds  appearing  irt  the 
affidavit  of  his  solicitor.  This  affidavit  stated  that  on  the 
24th  of  January  last  JT.  8.  Srann  had  executed  a  deed  of 
assignment  under  the  ^^  Insolvency  Statute  1865;"  that  he 
had  lefb  Melbourne  being  unable  to  obtain  employment 
there;  that  he  had  sent  instructions  from  Sydney  for 
defending  the  proceedings  under  the  Order  nwi,  and  that 
the  solicitor  believed  that  he  had  a  good  defence. 


Mr.  HoVroyd  for  the  motion. — Notice  of  objections  need 
not  be  given  until  four  days  after  service  of  the  summons, 
and  under  the  Act  that  service  should  be  personal.  The 
alleged  Insolvent  is,  therefore,  not  yet  aware  of  any  notice 
of  objections  being  required.  He  cannot  be  deprived  of  his 
right  to  £Qe  objections,  because  the  Court  has  given  the 
Petitioner  the  benefit  of  constructive  service.  The  letter 
of  the  rule  should  not  be  adhered  to  as  against  hini  when 
the  Act  has  not  been  strictly  adhered  to  in  his  favor. 


Mr.  Lowes  contra. — ^There  are  three  objections  to  the 
application :  firstly,  the  Court  has  no  jurisdiction  to  enter- 
tain it ;  secondly,  no  case  is  made  out  for  exercising  the 
power,  if  it  existed ;  and,  thirdly,  the  £mH»  shew  that  such 
an  exercise  would  be  improper  in  the  present  instance.  As 
to  the  first  objection,  the  8th  rule  expressly  provides  that 
notice  of  objections  shall  be  signed  by  the  insolvent  perso- 
nally. The  Act  requires  that  rules  made  under  it  should  be 
laid  before  Parliament.  Eules  which  have  been  approved 
acquire  the  force  of  sections  of  the  Act,  and  no  rule  is  a  rule 
under  the  Act  until  it  has  received  Parliamentary  sanction. 
By  granting  the  present  application  the  old  rule  wiU  be 
plainly  violated,  or  by  introducing  an  exception  which  may 
govern  a  large  class  of  cases,  a  new  rule  materially  altering 
the  old  is  virtually  made  without  the  approval  of  Parlia- 
ment.   The  language  of  the  rule  designedly  gives  no  alter- 
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Insolvency. 

In  re 

BHAITN. 
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native  when  the  insolvent  ia  absent  from  the  colony,  because 
the  Act  does  not  in  any  of  its  provisions  contemplate  oppo- 
siti(tn  to  the  role  by  a  person  absent  from  the  colony. 
Upon  the  merits,  the  Bespondent's  attorney  does  not  ven- 
ture to  swear  that  the  assignment  has  been  concurred  in  by 
the  creditors,  whose  consent  is  requisite  to  give  it  validity. 
It  also  appears  that  the  Bespondent  had  personally  full 
notice  of  these  proceedings,  and  might  have  personally 
opposed  them  had  he  chosen  to  do  so.  The  petitioning 
creditor  has  a  right  to  his  attendance,  but  he  has  absconded, 
leaving  instructions  to  throw  every  obstacle  in  the  way  in 
his  absence.  He  is  entitled  to  no  indulgence  from  the 
Court. 


Mb.  Justice  Moleswobth. — ^I  think  that  if  the  Court 
proceeds  so  far  as  to  dispense  with  the  personal  service 
required  by  the  Act  in  favor  of  the  Petitioner,  there  should 
be  a  corresponding  relaxation  in  favor  of  the  Bespondent. 
It  IB  straining  the  Act  to  accept  the  appearance  by  counsel 
as  a  substitute  for  personal  service,  and  when  the  alleged 
Insolvent  has  not  been  personally  served,  it  ia  but  common 
justice  to  enable  him  to  defend  himself  by  his  attorney. 
I  have  at  present  to  deal  with  him  as  having  left  the  colony 
for  his  own  convenience,  and  not  to  treat  him  as  having 
absconded  with  a  fraudulent  intention.  There  is  nothing  in 
the  Act  which  gives  to  the  rule  made  under  it  the  effect  of 
an  Act  of  Parliament.  They  are  framed  to  govern  the 
general  practice  of  the  Court,  but  are  not  to  be  made  the 
masters  of  the  Court,  and  may  be  relaxed  in  accordance 
with  the  exigencies  of  the  occasion. 

Mr.  Latoes  submitted  that  no  rule  required  personal  ser- 
vifc  in  cases  where  the  insolvent  was  out  of  the  jurisdiction, 
or  had  been  contravened  in  favor  of  the  Petitioner. 

Mb.  Justice  Moleswobth. — ^The  rule  has  received  a 
bomowhat  liberal  construction.     The  Act  should  not  be 
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strained  for  the  purpose  of  serving  a  man  out  of  the  juris- 
diction, and  then  the  rule  be  strained  to  lock  him  out  from 
defending  himself.  The  Bespondent  will  have  leave  to  serve 
objections  without  signature. 
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Insolvency. 

In  re 
Bbann. 


Mr.  Lawes  now  moved  the  Order  absolute. 


April  26. 


Mr.  JSolroyd,  contra^  took  a  preliminary  objection  that 
the  official  assignee  named  in  the  order  nisi  had  not  been 
appointed  under  the  **  Insolvency  Statute  1865."  He  sub- 
mitted that  the  Court  would  take  judicial  notice  of  the 
fact  that  the  assignee  named  had  not  been  re-appointed ; 
that  a  person  purporting  to  act  as  an  officer  of  the  Court 
was  not  its  officer. 


Mr.  Lawes  objected  that  the  appointment  of  the  assignee 
waa  not  in  issue,  it  was  a  fact  which  need  not  have  been 
stated  in  the  summons,  and  if  stated,  could  only  have  been 
disputed  upon  specific  notice  of  denial,  which  had  not  been 
given.  This  was  not  the  time  to  raise  the  point,  nor  the 
manner  in  which  it  should  be  raised  ;  and  even  if  it  were, 
the  requisite  notice  not  having  been  given  the  Insolvent 
was  precluded  from  raising  it. 

Mr.  Holroyd  in  reply. — The  point  is  open  upon  the  face 
of  the  proceedings,  and  notice  is,  therefore,  unnecessary. 

Mb.  Justice  Moleswobth. — This  is  not  the  time  for 
raising  the  objection.  What  I  have  now  to  try  is  whether 
an  act  of  insolvency  has  been  committed.  The  matter  of 
the  appointment  should  be  brought  forward  afterwards.  If 
the  order  appointed  an  assignee  who  was  not  qualified  as  an 
assignee,  it  may  be  quashed;   but  the  improper  appoint- 
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iMMi.  raont  is  not  a  ground  on  which  the  present  application  can 

l«4(>i.vHN(  v.    bo  opposed.     I  will  not,  however,  finally  dispose  of  the  case 

without  giving  an  opportunity  for  trying  the  validity  of  the 

hM4NN.        order  on  the  point  suggested,  but  I  think  it  must  be  on  a 

special  application  (b). 

The  case  was  then  proceeded  with.  The  alleged  act  of 
insolvency  was  departing  from  the  colony  with  intent  to 
defeat  or  delay  his  creditors. 

His  HoiroB  was  of  opinion  upon  the  evidence  that  the 
alleged  act  of  insolvency  was  not  supported,  and  discharged 
the  Order  nisi. 

Upon  appeal  to  the  full  Court  the  decision  of  the 
primary  Judge  was  reversed,  and  the  Court  made  the 


Order  absolute. 


r 


(&)  The  Act  No.  800  was  sabseqnently  passed  to  remove  doabt  as  to 
the  validity  of  the  appointments  of  the  Conunisdoners  and  Official 
Assignees.    See  sec  8  as  to  Official  Assignees. — Ed 
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Lsr  SE  JAMES   COLE  ELLIS,  ait  alleged  Iksol^not. 

INSOLVENT.  March  29. 

April  5. 


o 


"BDEBr  nisi  for  compulsory  sequestration.     The  act  of.  A  statutory 
insolvency  relied  on  was  the  not  pointing  out  of  property  t^*^™efit  oT 

to  satisfy  an  execution.     In  answer  to  this,  the  alleged  creditors  until 

signed  by  a 
insolvent  set  up  a  statutory  assignment  of  all  his  property  majority  in 

for  the  benefit  of  his  creditors.     It  was  admitted  that  this  nmnber  and 

value  of  the 
deed  had  not  been  executed  by  a  majority  in  number  and  creditors,  does 

value  of  the  creditors  when  the  aUeged   Insolvent  waa  tiIiio^°from°' 

required  by  the  SheriflTs  officer  to  point  out,  nor  at  the  not  pointing 

date  of  the  order  nisi  /  but,  on  the  other  hand,  that  it  had  |^  the  Sher^ 

since  been,  and  was  now,  so  executed.  levying  an 

execution,  and 
the  subsequent 

Mr.  Lawea  shewed  cause. — This  deed  having  been  executed  f '^ecution  of 

°  the  deed  by 

by  tbe  assignor  prior  to  his  being  required  to  point  out  is  a  the  necessary 

sufficient  excuse  for  his  not  pointing  out,  as  he  had  no  dis-  ^oJJs^no  pro- 

posable  property  within  the  meaning  of  the  "  Insolvency  tection  against 

Statute  1865,"  sec.  13.     If  not  then,  the  deed  being  now  following  upon 

executed  by  a  majority  in  number  and  value  of  the  creditors,  f^'f^fj^^*^^^ 

is,  under  the  proviso  to  that  section,  an  answer  to  this  order 

ntn,  and  the  estate  cannot  be  sequestrated. 

Mr.  Wehb  in  support  of  the  order  nisi, — In  the  case  of 
In  re  Lawrance  (c)  it  was  decided  that  a  creditor's  deed  did 
not  protect  the  assignor  from  being  made  insolvent  until 
.  executed  by  a  majority  of  creditors  in  number  and  value. 
The  protection  given  by  the  proviso  to  sec.  13  is  as  to  the 
debtor  not  pointing  out  sufficient  disposable  property ;  and 
therefore,  to  acquire  the  benefit  of  the  deed,  it  must  have 
effect  at  the  time  of  his  being  required  to  point  out,  and  it 
is  not  sufficient  that  it  be  executed  by  a  majority  in  number 

(<?)  2  Wy.  &  W.,  I.  E.  &  M.,  45. 
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1866.         and  value  of  the  creditors  at  any  time  before  making  the 
Insolvbnct.    order  for  sequestration  absolute. 


In  re 
Ellis. 


Mr.  Lowes  in  reply. 


Our,  adv.  vulL 


April  5.       Mb.  Justice  Moleswobth  : — 


In  this  ease  the  question  is  as  to  the  excuse  for  not 
pointing  out  property  to  the  Sheriff  levying  an  execution ; 
and  whether  the  Insolvent  is  protected  by  a  deed  of 
assignment  for  creditors,  not,  at  the  time  of  his  being 
required  to  point  out,  executed  by  a  majority  in  num- 
ber and  value  of  the  creditors ;  and,  in  fact,  not  so  exe- 
cuted down  to  the  time  of  the  rule  nisi  being  obtained. 
I  have  already  decided  that  such  a  deed  is  not  a  com- 
plete deed,  with  reference  to  the  protection  afforded  by 
it,  until  it  is  signed  by  a  majority  in  number  and  value  of 
the  creditors.  Till  that  time  its  character  is  ambulatory  ; 
and  until  that  is  done,  it  does  not  afford  protection  from 
not  pointing  out.  If  the  opposite  view  were  adopted,  the 
signature  of  a  single  creditor  would  be  sufficient  to  bar  any 
other  creditor  from  having  the  estate  sequestrated.  The 
act  of  insolvency  is  the  not  pointing  out,  and  that  act  being 
committed,  the  deed  affording  no  protection  against  it,  I  do 
not  think  the  subsequent  execution  of  the  deed  by  the 
necessary  majority  affords  any  protection  against  the  seques- 
tration following  upon  the  act  of  insolvency.  I  think  the 
latter  clause  of  the  122nd  section  of  the  "  Insolvency  Statute 
1865,"  fortifies  the  argument  that  the  deed  acquires  its 
power  of  giving  protection  only  from  the  time  of  its  beiog 
signed  by  a  majority  in  number  and  value  of  the  creditors. 
I  therefore  make  the  rule  absolute. 
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1866. 

Insolvency. 
Ik  be  JOHN  SMART  CEATE,  jls  alleged  Iksolvent.         


o 


Majf  81. 

!BDEB  nisi  for  compulsory  sequestration.  The  execution 

of  a  deed  of  • 
assignment 
The  act  of  insolvency  consisted  in  failure  to  point  out  for  the  benefit 

disposable  property  to  satisfy  a  judgment.     The  notice  of  ^^e  member 
objections  set  forth  as  a  ground  of  opposition  to  the  rule  ?^*.^""Vrti* 
that  the  Insolvent  had  executed  a  deed  of  assignment  for  deed,  is  of 
the  benefit  of  his  creditors,  under  the  "  Insolvency  Statute  ^^J^^J^ 
1865,"  which  had  been  executed  by  one  of  the  petitioning  by  the  firm 
creditors  as  trustee.  X'^J^^'. 

tration  of  the 

Mr.  Lawes  moved  the  rule  absolute.  estate. 

Sir  George  Stephen  for  the  alleged  Insolvent. — The  rule 
must  be  discharged,  as  one  of  the  petitioning  creditors  is  a 
trustee  of  the  deed  of  assignment,  and  has  executed  it. 
The  deed,  although  not  executed  by  any  other  creditors,  is 
effectual  to  divest  the  alleged  insolvent  of  his  property;  and 
he  is  therefore  absolved  from  the  obligation  of  pointing  any 
out. 

Mb.  Justice  Moleswobth. — It  appears  that  a  meeting 
of  creditors  was  held,  at  which  a  resolution  was  adopted  in 
favor  of  vesting  the  debtor's  estate  in  trustees,  and  one  of 
the  present  petitioners  was  named  a  trustee,  and  consented 
to  act.  He  further  shewed  his  willingness  by  executing  the 
deed  when  prepared,  supposing  that  it  would  become  effec- 
tual and  operative.  His  execution  as  a  trustee  could  not 
bind  his  firm  as  creditors,  as  a  relinquishment  of  the  debt. 
As  the  deed  was  never  executed  by  any  creditors,  it  could 
not  be  effectual  under  the  statute;  and  from  the  case  of 
Oarrard  v.  Lord  Lauderdale  (d),  it  would  not  appear  to 

(d)  3  Sim.,  1. 

C  2 
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be  binding  as  made  for  valuable  consideration.  Nothing 
has  occurred  to  bind  the  creditors.  The  deed,  until  exe- 
cuted by  the  requisite  number  of  creditors,  is  inoperative 
under  the  Act,  and  in  no  aspect  can  it  afford  tbe  debtor 
any  protection  against  the  present  proceedings.  The  rale 
will  be  made  absolute. 


In  rb  THOMAS  WALTEBS,  ax  iKSOLVBirT. 

xjLPPEAL  by  creditors  against  a  decision  of  the  Chief 
Commissioner  granting  a  certificate  to  the  Insolvent,  a 
member  of  the  firm  of  Walters,  Boultan  ^  Co,  The  objec- 
tions to  the  grant  of  the  certificate  were  as  follow : — (I)  That 
the  Insolvent's  firm  had  contracted  debts  without  having 
any  reasonable  expectation  of  being  able  to  pay  tbem. 
(2)  That  they  bad  obtained  credit  by  means  of  false  pre- 
tences  and  representations.  (3)  That  tbe  general  conduct 
of  the  firm  of  Walters,  BouUon  Sf  Co,  was  calculated  and 
intended  to  deceive  their  creditors. 

Sir  George  Stephen  for  the  creditors  Appellants. 

Mr.  Lawes  for  the  Insolvent. 

The  evidence  in  the  case  sufSciently  appears  from  hi0 
Honor's  judgment. 

Cwr,  adv.  vuU, 


April  5, 12. 

An  objection 
to  the  grant 
of  an  insol- 
vent's certifi- 
cate that  the 
general  con- 
duct of  the 
firm  of  which 
he  was  a 
member,  was 
**  calculated 
and  intended 
to  deceive  the 
creditors  of 
the  said  firm 
as  to  the  true 
position  of  the 
said  firm/'  is 
too  vague. 

An  objection 
that  an  insol- 
vent had  con- 
tracted debts 
without  any 
reasonable  or 
probable  ex- 
pectation of 
being  able  to 
pay  them,  is 
not  sustained 
by  shewing  a  general  inability  to  pay  all  his  debts. 

An  objection  that  an  insolvent  had  contracted  debts  by  means  of  false  pretences  and 
misreprenen  tat  ions  ought  to  allege  who  the  creditors  were  that  had  been  cheated;  and 
the  nature  of  the  particular  false  representations  by  which  credit  had  been  fraudulently 
obtained  ;  and  the  evidence,  in  support  of  such  an  objection,  ought  to  be  the  same  as 
would  sustain  an  information  for  obtaining  goods  by  false  pretences.  Here  exaggera- 
tion of  the  value  of  property  does  not  amount  to  proving  the  offence.  A  false  state- 
ment made  by  one  partner  is  not  proof  against  the  other,  unless  made  with  bis 
concurrence. 
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Mb.  Justice  ]d[i)LE8woBTH : — 

This  was  an  appeal  from  a  decision  of  the  Chief  Commis* 
sioner  of  Insolvent  Estates  granting  a  certificate  of  dis- 
charge. The  charges  against  the  Insolvent  comprise  one  as 
to  the  general  conduct  of  the  firm  of  Walters,  Boulton  Sf  Co., 
as  being  "  calculated  and  intended  to  deceive  the  creditors 
"^  of  the  said  firm  as  to  the  true  position  of  the  said  firm.*' 
I  think  an  imputation  of  this  kind  is  too  vague.  There 
have  been  cases  in  which  it  has  been  decided  that  the 
general  misconduct  for  which  a  certificate  maj  be  refused 
is  not  confined  to  the  specific  Q<^ts  of  misconduct  enumerated 
in  the  Act ;  but  it  is  very  different  to  say  that  a  person  is 
not  to  have  some  specific  charge  made  against  him.  Here 
there  has  been  no  definite  charge  alleged  against  this  Insol- 
venty  and  therefore,  I  think,  this  objection  is  too  vague. 

Another  objection  was,  that  he  had  contracted « debts 
without  having  the  means  of  paying  them,  or  without  any 
reasonable  or  probable  expectation  of  having  the  means  of 
paying  them.  No  case  of  credit  obtained  has  been  proved 
with  sufficient  accuracy  to  sustain  such  an  imputation.  I 
think  a  general  inability  to  pay  all  a  man's  debts  would 
not  constitute  such  an  offence  under  the  Act  in  question. 

Another  objection  was,  that  the  Insolvent,  as  a  partner 
in  the  firm  of  Walters,  Boulton  Sf  Co,,  and  the  firm,  con- 
tracted debts  by  means  of  false  pretences  and  misrepresen- 
tations with  Messrs.  Vtr^oe  if  Son,  Service  ^  Co,,  Moton 
Moss,  and  others,  opposing  creditors.  I  would  regard  the 
objection  as  good  only  as  to  the  three  creditors  or  firms 
named;  and  I  think  that  the  objection  ought  to  have 
alleged,  the  nature  of  the  particular  false  representation  by 
which  credit  had  been  firaudulently  obtained.  This  is  an 
offence  followed  by  a  total  deprivation  of  a  certificate.  It 
is  enacted,  not  in  the  certificate  clause,  but  by  reference  to 
a  previous  clause  of  the  Act,  that  obtaining  goods  by  false 
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Insolvbitct. 

In  re 
Waltebs. 

AprU  12. 
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pretences  shall  be  followed  by  penal  consequences ;  and  that 
clause  employs  tbe  same  words  as  are  used  in  the  various 
statutes  for  punishment  of  cheating,  according  to  the  old, 
or  obtaining  by  false  pretences,  according  to  the  modem 
phraseology.  The  evidence  ought,  therefore,  to  be  the 
same  as  would  sustain  an  information  for  obtaining  goods 
by  false  pretences.  In  this  aspect,  I  very  much  doubt 
whether  the  representations  attributed  to  the  Insolvent 
are  sufficient.  I  think  that  mere  exaggeration  of  the  value 
of  property  does  not  amount  to  proving  the  offence,  nor 
stating  he  was  doing  a  very  good  business,  or  that  at 
the  time  when  a  change  of  management  occurred  in  his 
business  it  had  improved  his  prospects.  As  to  representa- 
tions of  this  nature,  I  am  not  aware  that  in  any  prosecu* 
tion  the  value  of  business,  and  business  property,  being 
untruly  exaggerated,  has  been  held  to  amount  to  a  false 
pretence  of  such  a  class  as  is  contemplated  by  the  clause 
levelled  at  cheating  and  obtaining  goods  by  false  pretences. 
Nor  is  it  proved  that  credit  was  so  obtained. 


Then,  again,  a  false  statement  made  by  one  partner  is 
not  proof  against  the  other,  unless  made  with  his  con- 
currence. One  person  is  not  respon3ible  for  another's 
■misconduct,  unless  a  participator  therein.  Passing,  then, 
to  the  three  particular  creditors  named,  I  do  not  think 
that  the  statements  made  by  BoulUm  to  Virgoe  if  Son, 
and  Service  ^  Co,^  are  evidence  against  Walters  in  the 
matter  of  this  application.  Then  as  to  the  evidence  of 
Mo88y  it  does  not  appear  that  the  representations  made  by 
Walters  were  the  foundation  of  the  credit  given  by  Moss, 
nor  led  up  to  it  at  the  time.  The  conversations  deposed 
to  did  not  take  place  at  the  time  when  Insolvent  was 
getting  credit,  nor  does  it  appear  that  these  conversations 
had  reference  to  the  getting  credit.  I  have  looked  into 
the  cases  of  all  the  other  creditors,  and  on  the  whole 
concur  in  the  decision  of  the  Chief  Commissioner,  and 
confirm  the  granting  of  the  certificate,  and  with  costs. 

Appeal  dismissed  with  costs. 
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iNSOLVEKCr. 

Iir  BE  EOBEET  BOWIE,  an  Insoltent.  

May  10,  29. 

XjLPPEAL  from  the  grant  of  a  certificate  conditionally  Under  the 
upon  the  Insolvent  paying  a  dividend  of  10*.  in  the  pound  statute\mh** 

upon  his  dehts.  *^^  Commis- 

Bioner  haA  a 
discretion  of 

Dr.  Bowie,  the  Insolvent,  being  more  than  sixty  years  of  i«>P08»»g  a 
'  '  o  jj^        pecuniary 

age,  had  been  required  to  retire  from  the  public  service  payment  as  a 

under  the  Act  No.  160,  sec.  39,  and  received  as  superan-  ^^nt  to  ^^^ 

nuation  allowance  a  pension  of  £287  10*.  per  annum.  After  granting  a 

retiring,  he  resumed  the  practice   of  his   profession,   and  ^^  insolvent. 
sequestrated  his  estate  within  about  three  years  from  his      ^  certificate 

r^  1    •        /.      1  •  •  /.  •  1  ^*^  granted 

retirement.     On  applying  for  his  certificate,  it  was  granted  by  the  Com- 

by  the  Chief  Commissioner  of  Insolvent  Estates,  subject  to  ™^e°"®  ^  jhe 
compliance  with  the  above  condition.    The  Insolvent  now  payment  by 
appealed  from  such  conditional  grant  of  the  certificate.  of  V^vidend 

of  10«.  in  the 

Mr.  Lawes  for  the  Insolvent. — The  Commissioner  had  no  his  debts. 

power  to  attach  a  condition  of  this  nature :  and  even  if  he   ,  ^P  appeal 
:;  .  to  the  pri- 

had,  then  the  Insolvent  s  pension  cannot  be  treated  as  a  mary  Judge, 

fund  available  for  the  payment  of  his  past  debts.     As  to  ^^q^^^^. 
the  first  point,  no  objections  have  been  raised  to  the  grant-  sioner  had 
ing  of  the  certificate,  which  could  be  sustained  as  grounds  a^^^h  »uch  a 
for  its  refusal ;  but  its  indefinite  suspension  by  the  operation  condition,  but 
of  the  condition  is  tantamount  to  refusal ;  and,  in  effect,  the  required  to  be 
possession  of  a  pension  is  made  a  ground  for  refusing  the  P*|j^  "^^ 
certificate.     The  policy  of  the  law  is  opposed  to  attaching  circumstances, 
such  a  condition,  as  the  Insolvent  is  supposed  to  be  freed  f®^"^<^®^  ^^• 
from  his  old  debts  and  to  have  his  income  available  for  dis- 
charging his  current  liabilities.      JEx  parte  Hammond  (e). 
Ex  parte  Anderton  (/),  Ex  parte  Oulhane  (y).     The  point 
has  been  previously  under  consideration  in  this  Court  in  the 
case  of  In  re  Burke  (A),  in  which  a  like  condition  in  favor 

(•)    6  De  G.  M.  &  G.,  699.  (y)  25  L.  J.,  Bky.,  60. 

(/)  1  De  G.  A  J.,  299.  (A)  Sup.  Ct.  Vict.,  14  Feb.,  1861. 
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,^^^^^^      of  one  creditor  was  held  inyalid ;  and  the  judgment  does 

iHsoLTKircT.    not  appear  to  have  proceeded  upon  the  preference  of  a  single 

J~         creditor,  but  on  the  invalidity  of  such  a  condition  under  any 

BowiB.        circumstances.    The  pension,  under  the  "  Civil  Service  Aci^* 

is  to  be  regarded  as  a  retainer  for  future  services,  as  under 

sec.  43,  the  retired  officer  may  be  called  upon  to  resume 

his  duties.     It  falls,  therefore,  within  the  principle  of  WelU 

V,  Forster  (J),  and  is  not  assignable.     It  did  not  pass  under 

the  order   for    sequestration.      The  Insolvent  could  not 

himself  have  assigned  it,  and  the  Commissioner  has  no  right 

to  order  payments  to  be  made  out  of  it.   The  circumstances 

of  the  case  involve  peculiar  hardship ;  and  assuming  the 

discretion  to  exist,  it  has  been  improperly  exercised. 

Sir  George  Stephen  for  the  opposing  creditor. — Burke*t 
*  case  is  clearly  distinguishable  on  the  ground  of  the  undue 

preference  to  one  creditor.  The  word  "  conditions,"  used 
in  section  102  of  the  "  Imolvency  Statute^''  clearly  contem- 
plates a  condition  such  as  that  imposed  in  the  present  case, 
which  is  provided  for  in  express  terms  by  sec.  48  of  the 
same  statute.  This  pension  more  resembles  that  of  a  gentle- 
man pensioner,  which  is  assignable  under  the  English  law 
— Ex  parte  Joynes  (k) — than  that  of  a  military  or  naval 
officer.  The  Chief  Commissioner  does  not,  however,  directly 
affect  the  pension,  as  the  required  dividend  may  be  paid 
from  any  source.  The  English  authorities  as  to  the 
impropriety  of  attaching  such  a  condition  have  reference 
to  traders  only,  and  Dr.  Bowie  is  not  a  trader. 

Mr.  Lowes  in  reply. — Section  48,  by  expressly  authorising 
the  imposition  of  conditions  as  to  payment  before  granting 
the  certificate,  impliedly  negatives  the  right  to  impose  such 
conditions  afterwards. 

Cur,  adv.  vuU. 


(j)  8  M.  &  W„  149.  (k)  1  Cook,  Bk.  Law,  SlGii. 
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Mb.  Justice  Molsswpbth: — 

This  matter  has  come  before  me  bj  way  of  appeal  from 
the  learned  Commissioner  as  to  the  condition  imposed 
upon  the  granting  of  a  certificate,  that  the  Insolvent  should 
pay  10s.  in  the  pound  upon  his  debts  as  a  condition  prece- 
dent. The  subject  of  the  Insolrent  haying  a  pension  from 
the  Gt>Temment  is  also  in  some  degree  involved,  as  to  the 
propriety  of  the  discretion  exercised  by  the  learned  Com- 
missioner. 

The  first  question  I  have  to  consider  is  whether  in  point 
of  law  it  is  competent  to  the  Commissioner  to  impose  the 
term  of  a  payment  by  the  Insolvent  as  a  condition  prece- 
dent. In  Jones  v.  BarJcley  (J)  it  was  held  that  an  under- 
taking entered  into  by  the  friends  of  a  bankrupt  in  order 
to  his  obtaining  his  certificate,  that  a  sum  of  money  should 
be  paid  by  the  friends  to  the  creditors  was  invalid,  as 
contrary  to  the  policy  of  the  bankrupt  laws.  That  was 
under  the  5  Qeo.  II.,  cap.  xxx.,  which  required  that  before 
an  insolvent  obtained  his  certificate  he  should  make  an 
affidavit  that  it  was  obtained  without  fraud;  and  by  a 
subsequent  clause,  which  is  nearly  similar  to  the  one  we 
have,  it  was  provided  that  any  security  given  for  subse- 
quent payments  as  a  condition  of  obtaining  a  certificate, 
ahould  be  void.  That  case  virtually  decided  that  a  security 
for  subsequent  payments  was  void,  although  for  the  benefit 
of  all  the  creditors.  The  English  Bankrupt  Act  seems  to 
have  been  continued  in  nearly  the  same  language  down  to 
the  6  Q^o.  IV.,  the  statute  in  force  when  our  Act  5  Vic,  No. 
17  was  passed ;  but  the  latter  Act,  section  94,  contains  addi- 
tional words  as  to  the  affidavit  required  from  the  Insolvent, 
namely,  that  his  certificate  is  obtained  without  having 
made  any  secret  compromise  with  his  creditors,  in  order 
to  obtain  their  consent.    This  prohibition  to  secret  compro- 
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In  re 
BowiB. 


mise  seems  to  me  impliedly  to  sanction  open  compromise. 
So  I  think  that  the  Bankrupt  Law  of  Victoria,  in  the 
interval  between  the  5th  and  7th  FIc,  differed  from  that 
of  England  as  to  the  power  of  creditors  to  exact  terms; 
and  that  if  these  terms  were  for  the  benefit  of  all  the 
creditors,  although  it  might  be  a  compulsion  upon  the 
Insolvent,  still,  if  it  was  an  open  matter,  there  was 
nothing  to  prevent  the  creditors  imposing  conditions  as 
to  the  allowance  of  a  certificate.  Then,  in  the  interval 
between  the  5th  and  7th  Vic,  here,  the  English  Act  wa« 
passed  transferring  the  discretion  as  to  the  certificate  from 
the  creditors  to  the  Judges.  Our  Act,  the  7  Vic.,  adopted 
that  change,  and  authorised  the  Chief  Commissioner  to 
grant  a  certificate  without  qualification,  or  subject  to  such 
conditions  as  the  circumstances  might  appear  to  him  to 
require.  For  this  reason,  it  appears  to  me  that  according 
to  our  Acts  the  Commissioner  has  a  discretion  of  imposing 
a  pecuniary  payment  as  a  condition  precedent  to  granting 
the  certificate;  that  he  may  do  now  what  the  creditors 
Delight  previously  have  done  for  themselves. 


There  is  one  case  which  occurred  before  my  brother 
Barry — In  re  Burke  —  in  which  the  learned  Commis- 
sioner imposed  a  condition  of  payment  to  a  parti- 
cular creditor,  and  not  to  the  creditors  generally,  and 
in  that  case  the  decision  of  the  Commissioner  was  over- 
ruled;  but  upon  reading  the  judgment  I  am  not  able 
to  discover  whether  it  is  to  be  regarded  as  laying  down 
a  general  principle  upon  the  subject,  or  is  restricted  to 
that  particular  condition.  There  are  cases  in  which  some 
one  creditor  has  been  worse  treated  than  the  others,, 
and  orders  have  been  made  that  the  certificate  should 
not  protect  against  that  creditor,  although  good  against 
all  the  others,  and  I  think  there  is  power  to  do  that.  Such 
a  case  is  Be  Hammond,  in  which  it  was  held  that  pro- 
visions for  the  payment  of  particular  persons  were  not 
beyond  the  power  of  the  Court,  but  as  matter  of  discre- 
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tion,  were  not  desirable.  In  ^x  parte  Culkane  a  certi- 
ficate was  granted,  but  limiting  the  protecting  powers  of 
the  certificate  until  a  particular  sum  of  money,  which 
appeared  to  have  been  improperly  abstracted  from  the 
bankrupt's  property,  had  been  replaced.  In  that  instance 
the  Court  did  not  deny  the  jurisdiction,  but  disapproved  of 
the  discretion  exercised,  subjecting  a  bankrupt,  after  obtain- 
ing his  certificate,  to  the  liability  to  pay  anything.  What 
was  done  in  that  case  is  pretty  nearly  tantamount  to  what 
was  done  by  the  learned  Commissioner  here,  for  the  grant- 
ing of  the  certificate,  was  postponed  until  some  adjustment 
was  made  by  which  this  fund  should  be  brought  back  for 
the  benefit  of  all  the  creditors. 


1866. 

Insolvekct. 

In  re 
Bowie. 


I  do  not  think  any  distinction  should  be  drawn  as  to  the 
power  of  the  Court  to  impose  such  conditions  as  between 
traders  and  others,  though  as  to  the  discretion  I  should  be 
more  disposed  to  exercise  the  power  of  imposing  such  a 
condition  upon  a  person  having  a  fixed  income,  as  in  this 
case,  than  upon  a  trader.  I  should  say  that,  generally 
speaking,  no  person  ought  to  be  left  to  enjoy  a  large 
income  which  he  derives  either  from  personal  exertions  or 
fit)m  a  pension,  without  something  being  appropriated  to 
his  creditors,  taking  care,  however,  that  the  pinch  upon 
him  is  not  carried  to  an  undue  extent. 


The  present  is  a  case  which  I  certainly  do  not  like  to  see 
as  the  first  instance  of  the  exercise  of  such  a  power,  for 
this  Insolvent  has  been  subject  to  some  especial  hardships. 
He  appears  to  have  had  a  salary  of  £610  per  annum, 
with  various  profits  and  allowances  as  the  head  of  the 
Tarra  Bend  Lunatic  Asylum.  He  lost  that  situation,  and 
lost  it  under  circumstances  which  forced  him  into  very 
heavy  costs  in  litigation  with  newspapers  which  had  made 
attacks  upon  his  conduct  in  it.  It  is  not  my  province  to 
judge  of  the  propriety  of  those  attacks  or  of  the  view 
the  jury   took,   but  he  was   dragged   into  litigation  by 
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newspaper  attacks,  lost  his  situation,  and  a  considerable 
proportion  of  liis  previous  emolument.  He  was  at  tliafc 
T^  time  aged  upwards  of  seventy,  and  is  now  upwards  of 
Bowis.  seventy-four;  he  was  granted  by  the  Government  a  pen- 
sion of  £287  10«.  a  year,  and  he  was  then  forced,  after 
a  long  discontinuance  of  private  practice  in  his  profession, 
to  seek  to  resume  it,  which  he  seems  to  have  done  with 
some  success.  He  has  a  wife  and  two  daughters  to  main- 
tain, entirely  dependent  upon  his  exertions.  He  states 
in  his  evidence  that  under  these  disadvantages,  he  hu 
reduced  his  debts  by  £600  since  he  has  lost  his  situation. 
He  had  a  claim  against  the  Government  for  improvementB 
made  by  him  at  the  Yarra  Bend  whilst  he  was  in  his 
situation,  for  which  he  expected  to  get  £500,  but  ultimately 
got  £120.  A  man  thus  circumstanced  is  an  unhappy  in- 
stance of  the  application  of  the  principle  which  I  am  now 
about  to  recognise,  namely,  that  an  Insolvent  may  be  called 
upon  to  pay  some  of  his  debts  before  he  enjoys  hiB  income. 
I  am  inclined  to  adopt  the  principle  followed  by  the 
learned  Commissioner,  but  not  to  the  same  extent;  and 
I  propose  to  vary  the  condition  of  the  certificate  by  requir- 
ing the  Insolvent  to  pay  Ss.  in  the  pound  on  his  debts, 
exclusive  of  past  dividends,  which  I  understand  have  been 
very  small,  instead  of  10«.  in  the  pound  as  decided  by  the 
learned  Commissioner. 
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Eb  WILLIAM  BAECtAT,  ak  Insolvent.  Insolvency. 

July  5,  15. 

rVlLLIAMBABCLATy  residing  at  Ballarat,  petitioned  T^?  estate  of 

for  sequestration  of  his  estate  as  insolvent  under  the  provi-  resident  at 

sions  of  the  "  Insolvency  Statute  1865,"  and  an  order  was  BaUarat  was 

.  ^  sequestrated, 

made  placing  it  under  sequestration  in  the  hands  of  Charles  and  the  Goe- 

Bafnngtan  Brewer,  Commissioner  of  Insolvent  Estates  for  li^e^nd""'*" 

the  G^elong  Circuit  Court  District,  and  James  Simson,  the  Official  Assig- 

official  assignee  who  acted  for  that  district,  was  appointed  named  hi  the 

assignee.     The  original  Geelong  Circuit  District,  as  consti-  ^^^^-    ^^  *^® 

tuted  by  proclamation  of  24th  March,  1852,  included  Bal-  Act  giving 

larat.    The  Act  18  Tie.,  No.  11,  authorised  the  appointment  Jarisdicbi^  to 

^  ^  a  special  Com- 

of  a  Commissioner  of  Insolvent  Estates  for  the  Geelong  missioner  for 

Circuit  District,  who  was  accordingly  appointed  for  that  circuit  Dis^^ 

district.     After  his  appointment,  Ballarat  was  included  in  trict,"  18  He. 

a  new  Circuit  District,  and  was  thereby  withdrawn  from  rat  formed 

the  Geelong   Circuit  District.      The   ''Insolvency  Statute  ??"? .*^t ^*^^* 

1865,"  No.  273,  repealing  18  Vic,  No.  11,  re-enacted  its  the  date  of  the 

provisions  as  to  the  appointment  of  a  Commissioner,  as  .cf 7^/^1865 " 

follows  : — "  The  Q-ovemor,   with  the  advice  of  the  Exe-  Ballarat  had 

"  cutive  Council,  may  appoint  a  Commissioner  of  Insol-  drawnfrom 

"  vent  Estates  who  shall  have  jurisdiction  in  and  for  that  ^^^^  district 

"  portion  of  Victoria  forming  and  being  the  Gleelong  Cir-  tion,  although 

"  cuit  District."      The   "  Insolvency  Statute  1865  Amend-  ^^^  Geelong 

•^  Commissioner 

ing  Act, "  No.  300,  declared  that  Charles  Babington  Brewer  retained  his 

should  be  deemed  to  have  been  at  the  date  of  the  coming  {"Jjjer  the  Act 

into  operation  of  the  said  statute  Commissioner  for  the  No.  11. 

Geelong  Circuit  Court  District,  as  if  he  had  been  duly  ^jjg  f«  j^soU 

appointed  under  the  said  statute.     Meetings  had  been  held  vency  Statute 

in  Barclay's  estate,  and  debts  proved  before  the  Geelong  in  referring  to 

Commissioner,  and  the  Insolvent  had  applied  for  his  certi-  ^^^  district 

^^  "  forming  and 

being  the  Gee- 
long  Circuit  District/'  must  be  construed  as  referring  to  the  district  as  existing  at  the 
time  of  the  passing  of  that  statute ;  that  the  Oeelong  Commissioner  had  therefore  no 
jorisdiction ;  and  that  the  order  of  sequestration  was  void  and  could  not  be  amended 
under  "  Supreme  Court  Bules,"  cap.  z.,  sec.  26>  which  rule  has  no  application  to 
proceedings  in  rem. 
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ficate.  A  creditor  obtained  a  rule  rUsi  to  amend  the  order 
by  substituting  the  name  of  the  Chief  Commissioner  for  the 
G^elong  Commissioner,  and  that  of  a  Melbourne  assignee 
for  the  Geelong  assignee ;  or  in  the  altematiye  to  set  the 
order  aside  on  the  ground  that  Ballarat  no  longer  formed 
part  of  the  G^eelong  Circuit  District,  having  b^en  with- 
drawn from  it  by  proclamation  before  the  passing  of  the 
Insolvency  Statute. 


Mr.  Lawes  now  moved  the  rule  absolute. 


Mr.  J.  W.  Stephen  for  the  official  assignee. — ^Every  intend- 
ment must  be  made  against  an  alteration  of  the  law  by  the 
consolidating  statute.  The  Act  18  Vie,,  No.  17,  referred  to 
the  Geelong  Circuit  Court  District  as  a  district  known  by 
geographical  boundaries.  It  did  not  contemplate  the 
appointment  of  a  Commissioner  having  jurisdiction  in  the 
Geelong  Circuit  District  as  it  might  be  from  time  to  time 
altered  by  pl*oclamation  under  15  Fik?.,  No.  10,  but  in  a 
certain  tract  of  country  then  conveniently  designated  as 
the  Geelong  Circuit  District.  When  this  district  was 
diminished  by  proclamation,  the  jurisdiction  of  the  Com- 
missioner was  not  diminished  with  it;  the  proclamation 
could  not  alter  the  law.  The  expression  "  Gleelong  Circuit 
District'*  consequently  bore  two  meanings  at  the  same  time. 
Under  the  Insolvent  Acts,  it  included  Ballarat ;  under  the 
"  Supreme  Court  Act^"*  it  did  not.  Wh«i  the  expression  is 
used  in  the  Insolvency  Statute,  it  should,  therefore,  be 
understood  with  reference  to  the  Insolvent  Act,  and  not  to 
the  *'  Supreme  Court  Act,''  and  must  be  taken  to  describe 
the  district  as  known  by  certain  geographical  limits,  not  ay 
defined  by  proclamation.  The  objection  that  Ballarat  is 
excluded  is,  however,  removed  by  the  Insolvency  Statute 
Amending  Act,  which  shews  a  clear  intention  to  continue 
the  Commissioner  under  the  Statute  in  the  same  position 
in  all  respects  as  before  the  statute.  As  to  the  official 
assignee  having  been  wrongly  appointed,  the  objection  is  in 
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any  erent  imfounded.  No  assignee  is  appointed  for  G^eelong 
specially.  All  assignees  are  appointed  under  one  authority 
and  in  the  same  manner,  and  the  distribution  of  particular 
estates  amongst  them  is  matter  of  official  arrangement,  not 
of  law. 
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In  re 
Babclat. 


Mr.  LaiweM  in  reply. — The  question  to  be  determined  is 
the  meaning  of  the  words  ''  the  district  forming  and  being 
the  Qeelong  Circuit  District,'*  used  in  the  Insolvency 
Statute.  They  can  only  be  taken  to  mean  that  which  formed 
and  was  the  district  at  the  time  the  Act  passed.  Upon  the 
passing  of  the  present  Statute,  as  upon  the  passing  of  the 
former  Act,  18  Vic.,  No.  11,  it  was  necessary  to  refer  to  the 
proclamations  constituting  the  circuit  districts  to  find  of  what 
the  particular  circuit  district  consisted  ;  and  upon  doing  so 
now,  we  find  that  Ballarat  no  longer  forms  part  of  the 
Greelong  District.  If  the  words  of  the  statute  had  been 
"  known  as,"  instead  of  "  forming  and  being,"  there  might 
haye  been  some  doubt  as  to  the  point ;  but  the  words  used 
leare  no  altematiye.  The  amending  Act,  Ko.  300,  does 
not  help  the  matter,  as  the  GFeelong  Commissioner  is  to  be 
deemed  properly  appointed  under  the  statute ;  and  he  can, 
therefore,  only  exercise  the  jurisdiction  which  the  statute 
gives  him;  his  jurisdiction  under  the  former  Act  is  not 
continued,  but  doubts  are  removed  as  to  his  jurisdiction 
under  the  statute. 

Cur,  adv.  vuU, 


Mb.  Justice  Molsswobth: 


This  is  a  rule  nin  to  amend  an  order  for  the  sequestration  of 
the  estate  of  an  insolvent  resident  at  Ballarat,  by  substituting 
the  Chief  Commissioner  of  Insolvent  Estates  for  the  Geelong 
Commissioner,  and  a  Melbourne  official  assignee  for  the 
Oeelong  assignee ;  or  in  the  alternative  to  set  it  aside.  The 
main  question  lies  within  narrow  limits.     The  Act  15  Fm;., 
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In  re 
Babclat. 


No.  10,  Bee.  17,  authoriBed  the  Gt>Temor  in  Council  to  &x 
the  limits  of  districts  within  which  circuit  courts  should  be 
held  bj  proclamation,  and  the  Gazette  of  24th  March,  1852, 
fixed  those  for  a  Geelong  Circuit  District,  including  Bal- 
larat.  The  Act  18  Fm:.,  No.  11,  authorised  the  appointment 
of  a  Commissioner  for  the  portion  of  the  colony  forming 
and  being  the  Geelong  Circuit  District,  whose  powers  in 
that  district  should  supersede  those  of  the  Chief  Commis- 
sioner. In  November,  1856,  the  Gazette  announced  a  new 
formation  of  circuit  districts,  constituting  Ballarat  a  new 
circuit  court  district,  and  excluding  it,  of  course,  from  the 
new  Geelong  Circuit  Court  District.  Another  arrangement 
was  made  for  the  appointment  of  an  official  assignee  for 
Geelong  business,  presenting  in  this  case  a  question  upon 
which  I  think  it  unnecessary  to  enter.  After  the  proclama- 
tion of  1856  Ballarat  business  continued  to  be  transacted  by 
the  Geelong  Commissioner,  and  I  think  rightly,  for  the  Act 
18  Vic,,  spoke  of  the  Geelong  district  as  it  was,  not  as  it 
might  afterwards  from  time  to  time  be  :  and  this  argument 
is  strengthened  by  the  preamble  speaking  of  the  district 
known  as  the  Geelong  Circuit  District.  But  the  "  Insol- 
vency Statute  1865"  directs  the  appointment  of  a  ConmuB- 
sioner  for  the  Geelong  Circuit  District,  using  words  baring 
in  1865  a  different  meaning  from  what  they  had  in  1854, 
because  the  Geelong  Circuit  District  had  been  altered  in 
the  interval,  and  each  Act  spoke  as  from  its  date,  especially 
as  the  preamble  of  18  Ftc,  No.  11,  was  not  repeated.  It 
has  been  argued  against  the  rule  nisi  that  Geelong  Circuit 
District  is  to  be  regarded  as  the  known  name  of  a  geogra- 
phical district.  It  never  was  so,  nor  was  supposed  to  be  so, 
according  to  any  terms  appearing  in  the  Acts;  it  never  was 
anything  but  a  description  referable  to  proclamations  by  the 
Governor  in  Council,  defining  areas  under  15  Vicj  No.  10. 
The  difference  of  language  in  the  Acts  and  proclamations  of 
1856  I  think  immaterial ;  the  "  Circuit  Court  District  of 
Geelong"  is  abridged  into  the  "  Circuit  District  of 
Geelong,"  and  the  Geelong  Circuit  District  means  the  same 
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thing  as  the  Circuit  District  of  Qeelong — aa  Somersetshire 
would  mean  the  same  thing  as  the  shire  of  Somerset.  I 
hoped  that  the  Act  No.  800  might  remedy  this  accident ;  but 
what  it  remedies  in  its  enacting  part  is  an  omission  to 
le-appoint  Mr.  Brewer  under  No.  273.  Since  it  passed,  its 
recital  treats  Mj.  Brewer  as  having  been  duly  appointed  to 
the  Geelong  Circuit  District  before,  and  might  indirectly 
aid,  if  tbe  proclamation  of  1856  had  enlarged,  instead  of 
narrowing,  the  G^long  Circuit;  but  as  he  was  duly 
appointed  before  No.  273  to  the  present  Geelong  Circuit  Dis- 
trict and  more,  the  chance  of  accidental  relief  through  No. 
800  fails.  I  do  not  think  I  can  amend  in  this  case  under 
miscellaneous  rules  (chapter  10,  sec.  26),  for  the  proceeding 
^  is  altogether  avoided,  as  a  sequestration  into  the  hands  of  an 
officer  not  legally  qualified  to  receive.  That  process  is 
become  nominal  since  the  appointment  of  official  assignees 
— ^7th  Vte.y  No.  19 ;  but  it  was  practically  the  key  and  the 
symbol  of  all  the  powers  of  the  commission  in  insolvency. 
The  qualification  in  rule  26,  "  so  that  the  parties  cannot  be 
taken  by  surprise,"  I  think,  limits  its  operation  to  cases 
having  parties,  excluding  proceedings  in  rem,  as  sequestra- 
tions. I  much  regret  the  inconvenience  which  must  result 
from  this  objection  succeeding,  especially  during  a  recess  of 
Parliament,  rendering  present  legislative  interference  im- 
practicable, and  blame  myself  for  not  having  refused  to 
issue  orders  since  I  first  heard  rumours  of  the  objection. 


In  re 
BasoUlT. 


BuU  absolute  to  eet  aeide  order,    No  costs. 


•\ 


This  judgment  was  affirmed  on  appeal  by  the  full 
Court  (ffi),  but  without  costs,  the  Court  holding  that  the 
importance  of  the  point  in  issue  justified  the  official 
assignee  in  appealing  (n). 


(m)  Coram  Stawell,  C.  J.,  Barry, 
J.,  and  WUUamt,  J. 

W.W.Ica'b 


(fi)  See  now  the  Act  No.  802. 


VOL.  III. — I.  B.  fc  M. 
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1866. 

Insoltxkcy. 

August  2, 16. 

In  order  to 
escape  the 
liability  to 
have  his  certi- 
ficate refused 
under  the 
Insolvent  Act 
for  having 
contracted  a 
debt  without 
reasonable 
expectation  of 
being  able  to 
pay  it,  the 
insolvent 
when  he  con- 
tracted the 
debt,  need  not 
have  had  a 
good  expecta- 
tion of  being 
able  to  pay  all 
he  owed,  but 
only  the  parti- 
cular debt 
then  con- 
tracted. 

Semble,  that 
the  examina- 
tion of  an 
insolvent  in 
opposition  to 
the  granting 
of  his  certifi- 
cate is  not  one 
in  which  a 
false  answer 
would  subject 
him  to  the 
refusal  of  his 
certificate. 


In  be  JAMES  MASON,  aw  iNsoLYBirr. 

xXPPEAL  from  a  judgment  of  the  Cliief  Commissioner 
of  Insolvent  Estates  refusing  a  certificate  of  discliarge  to 
the  Insolvent,  a  baker ;  and  reporting  him  for  punishment, 
on  the  grounds  that  he  had  contracted  a  debt  without 
reasonable  expectation  of  being  able  to  pay  it,  and  had 
wilfully  given  false  answers  to  questions  upon  examination 
before  the  Commissioner. 

Sir  George  Stephen  for  the  Insolvent. 

Mr.  Lawee  for  the  opposing  creditors. 

On  the  application  of  Sir  George  Stephen,  the  Insolvent 
and  a  witness  were  examined,  with  a  view  chiefly  to  nega- 
tive the  grounds  upon  which  the  Commissioner  had  come 
to  the  conclusion  that  the  Insolvent  had  wilfully  given  fidse 
answers  in  his  examinations  before  the  Court  below,  with 
intent  to  defeat  and  defraud  his  creditors.  The  facts  of 
the  case  sufEiciently  appear  from  his  Honor's  judgment. 

His  Honor  reserved  judgment,  and  ordered  the  Insolvent 
to  enter  into  renewed  bail  for  a  fortnight. 


Mb.  Justice  Moleswobth: —  ^•9- 

This  Insolvent's  certificate  was  refused  and  he  reported 
for  punishment  on  two  grounds.  The  first  ground  of 
objection  was  that  the  Insolvent  contracted  a  debt  without 
reasonable  expectation  of  paying  the  same,  or  intending  to 
pay  it.  The  debt  in  question  waa  contracted  on  the  16th 
June,  with  Martin  Sf  Co.,  for  flour  for  the  purpose  of  his 


l&i 
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trade,  the  amount  being  £94  10s,  The  date  of  the  seques- 
tration is  the  4th  August.  The  Insolvent  seems  to  have 
been  in  difficulties  in  the  early  part  of  the  year,  but  a  ^^ 
creditor,  who  h^  been  pressing  him  in  March,  agreed  to  Masov. 
accept  part  payment.  The  receipts  for  the  half-year,  as 
appears  by  the  books,  amounted  to  £1,000.  During  this 
time  the  Insolvent  paid  off  a  considerable  amount  of  his 
liabilitieB,  and  when  the  debt  to  Martin  if  Co,  was  con- 
tracted, he  paid  them  off  an  old  account  of  £15.  A  meet- 
ing of  the  creditors  was  called  on  the  28th  July,  and  I 
find  that  between  the  16th  June  and  that  date  the  Insol- 
vent paid  off  debts  to  the  amount  of  £170,  which  there  is 
no  reason  to  suppose  preferential.  I  have  before  con- 
sidered this  question  in  another  case  (<>),  and  I  think  that 
the  liability  under  the  Act  refers  only  to  the  particular 
debt  contracted ;  and  that  when  an  Insolvent  contracts  a 
debt  he  need  not  to  escape  it,  have  a  good  expectation  of 
being  able  to  pay  i^U  he  owes,  but  only  the  particular 
debt  then  contracted  \  and  I  cannot  say  in  this  case  that 
the  Insolvent  could  have  had  no  reasonable  means  of 
paying  the  debt  in  question,  if  his  credit  had  not  been 
suddenly  stopped. 

With  reference  to  the  second  objection,  the  questions 
the  Insolvent  was  called  upon  to  answer  related  to  a  house 
he  had  mortgaged,  and  the  equity  of  redemption  of  which 
he  had  sold  to  the  mortgagee.  He  remained  in  the  house, 
some  arrangement  having  been  made  by  his  wife  and 
mother-in-law  as  to  the  payment  of  rent ;  but  he  swore 
in  his  examination  that  he  did  not  pay  any  rent,  and  that 
he  did  not  know  who  did.  Some  ill-feeling  seems  to  have 
existed  between  the  Insolvent  and  the  other  members  of 
his  wife's  family,  and  though  his  statements  were  suspicious, 
they  were  not,  I  think,  of  a  character  to  justify  the  con- 
clusion  that    he   uttered  a    flEdsehood.      Moreover,   this 

(o)  Vid9  In  re  Walters,  <mte  p.  14. 

I)  2 
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examination  was  conducted  in  opposition  to  the  grantiiig 
of  the  Insolvent's  certificate,  and  not  with  the  view  of  dis- 
covering his  estate ;  and  I  have  already  in  another  case  (p) 
intimated  that  such  an  examination  is  not  one  in  which  a 
fiedse  answer  would  subject  the  Insolvent  to  the  refusal  of 
his  certificate. 


Upon  the  whole,  I  have  in  this  case  to  do,  what  I  rarelj 
do,  dissent  from  the  view  taken  by  the  learned  Commis- 
sioner. The  Commissioner's  decision  will,  therefore,  be 
ovenruled,  and  the  certificate  ordered  to  be  issued. 

Appeal  cilowei, 

{p)  Vide  In  re  Thomae,  ante  Vol.  1. 1.  £.  &  M.,  40. 


November\,S. 


Ik  be  JOHN  DETSDALB,  ak  ALLsaw)  Ihsolvtot. 

V>/RDEB.  nisi  for  compulsory  sequestration.     The  act  of 
Insolvency  relied  on  was  not  pointing  out  property  to 


Dtysdale  had  been  in  partnership  with  EitenHaedter  and 
Whitelato.  The  petitioning  creditor  had  obtained  a  judg- 
ment against  the  three  and  issued  a  joint  execution  under 
which  the  Sheriff's  officer  called  upon  DrysdaU  to  point 


A  man  may  be 
made  insol- 
vent upon  a 

debt  which  he  satisfy  a  judgment, 
and  another 
conjointly 
owe;  and  in 
cases  of  part- 
nership the 
creditor  is 
not  bonnd  to 
proceed  to 
make  the 
firm  insolvent,  although  he  may  do  bo  if  he  please. 

A  Sheriff's  officer  called  npon  D.  to  point  ont  property  in  Batisiaction  of  a  jcnaC 
execution  against  D.  and  his  two  co-partners.  D,  replied  that  he  had  no  property 
except  a  mining  lease  and  certain  mining  shares,  of  which  he  handed  a  list  to  the 
officer.    The  Sheriff  returned  the  writ  nmUa  hanct.    On  order  nm  for  aeqaestavtion. 

Held,  that  the  return  was  properly  limited  to  the  property  of  D.,  without  refercDoe 
to  that  of  the  other  partners.  

SembU. — That  if  now  shewn  that  the  mining  shares  and  leajie,  if  put  up  for  sale  by 
the  Sheriff,  with  such  facilities  as  Z>.  could  have  given  to  make  a  title  to  the  purchaser, 
would  have  satisfied  the  execution,  the  pointing  out  woald  be  aofficieiit. 
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ont  property  in   satisfaction  of  it.     JDrysdale,  in  reply,         1®^* 

stated  tliat  be  had  no  property  except  a  mining  lease  and  iirsoLTinroY. 
certain  mining  shares,  of  which  he  handed  a  list  to  the  J 

officer.    The  latter  said  that  he  could  not  dispose  of  these^  Dbtsdaul 
and  the  Sheriff  returned  the  writ  mdla  bona, 

Mr.  J,  W,  Stephen  in  support  of  the  rule. 

Mr.  Lowes  for  the  alleged  Insolvent  contrh, — ^Property 
was  pointed  out,  and  no  exertion  was  made  by  the  Sheriff's 
officer  to  ascertain  its  value.  Mining  shares  are  "  dispossr 
ble  property  "  within  the  meaning  of  the  Act,  and  might 
have  been  sold  by  the  Sheriff.  This  is  a  joint  execution  on 
a  joint  debt,  and  that  cannot  be  made  the  foundation  of  a 
separate  sequestration  against  one  of  the  debtors,  for  the 
debt  must  be  one  that  can  be  proved  against  the  estate 
sequestrated ;  but  this  debt  is  primarily  proveable  against 
the  joint  estate,  and  can  only  be  proved  against  Drysdale^s 
separate  estate  after  payment  of  all  his  separate  creditors. 
Moreover,  the  separate  debt  is  now  merged  in  the  joint 
judgment,  and  no  longer  exists  as  a  separate  debt.  Ex 
parte  ChrisUe  (g),  \_Molemeorthy  J. — ^It  is  joint  with 
reference  to  the  marshalling  of  assets,  but  my  impression 
is  that  a  man  may  be  made  insolvent  here  upon  a  debt 
which  he  and  another  conjointly  owe.]  It  being  shewn 
that  a  partnership  existed  between  Drysdale  and  hia 
co-debtors,  this  proceeding  should  have  been  taken  imder 
the  18th  section  of  the  *"  Insolvency  Statute  1865  "  for  the 
seqoaetration  of  the  partnership  estate.  lMolesuH)rthf  J. — 
I  do  not  think  in  cases  of  partnership  that  the  creditor  is 
bound  to  proceed  under  the  18th  section,  althouglThe  may 
do  so  if  he  please.] 

Mr.  J.  W.  Stephen  in  reply.— In  Eddy  v.  The  United 
Working  Miners'  Ckmpcmy  (r)    it  was  held  that  mining 

(g)  Mou  &  BL,  862. 

(r)  Sup.  Ct.  Vict.,  8  June,  1866.,  Ante  Vol.  II.,  Eq. 
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shares  could  not  be  seized  under  an  execution.  Ab  to  the 
mining  lease,  it  is  incumbent  upon  the  debtor  to  shew  that 
it  was  of  sufficient  value  to  discharge  the  debt ;  and  not 
upon  the  petitioning  creditor  to  shew  the  contrary.  Ex 
parte  White,  In  re  Hewitt  (*).  One  partner  may  be  made 
insolvent  for  not  satisfying  a  judgment  for  a  partnership 
debt. 

Our,  adv,  vuU, 


ybvember  S,     Mb.  JvstIOE  MoleswobtH  ; — 


In  this  case  it  is  sought  to  make  a  rule  for  sequestration 
absolute,  on  the  ground  that  the  debtor  did  not  suffi- 
ciently point  out  property.  The  peculiarity  of  the  caiB 
is  that  there  was  a  joint  debt  contracted  by  Dtygdale 
and  two  others.  Joint  execution  was  issued  against  all 
three,  and  the  officer  called  upon  Drysdale  to  point  out 
property  in  satisfaction.  I  was  at  first  disposed  to  think 
that  the  officer  in  such  cases  ought  to  call  upon  the  person 
to  point  out  any  property  liable  to  the  execution,  and 
make  him  understand  that  he  might  point  out  property 
belonging'to  any  of  the  three  persons  against  whom  judg- 
ment had  been  obtained ;  but  on  looking  carefully  at  the 
Act  I  have  changed  my  ppinion  on  that  subject,  the  words 
of  the  Act  as  to  the  return  being  "  sufficient  disposable 
property  of  such  person,"  not  of  any  person  against  whom 
the  execution  might  be  directed.  I  am  therefore  of  opinion 
that  the  pointing  out  as  explained  by  the  return  required 
should  be  limited  to  the  property  of  the  person  sought 
to  be  made  insolvent. 


In  the  present  case,  the  person  called  upcm  to  point  out 
property  presented  to  the  officer  as  available  assets,  a 
variety  of  mining  shares,  and  a  mining  lease.    It  was  said 


(*)  AnU  Vol.  I.,  I.  B.  &  M.,  24. 
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in  the  course  of  the  arguments  on  the  case  that  mining 
shares  were  not  seizable  in  execution ;  but  a  clause  of  the 
Act,  18  Vic,,  No.  42,  which  was  then  overlooked,  section 
15,  specially  says  that  *'  all'  shares  held  in  any  company 
''  formed  under  the  provisions  of  this  Act  shall  be  deemed 
'*  the  personal  property  of  the  holder  thereof,  and  liable 
*'  to  be  seized,  levied  on,  or  sold  for  the  satisfiEU^ion  of  any 
"  debt  of  such  holder."  So  as  to  the  class  of  shares  which 
oome  under  this  particular  Act,  they .  are  expressly  made 
by  law  liable  under  an  execution,  and  if  this  Insolvent 
pointed  out  such  to  the  officer  it  would  protect  him  from 
sequestration. 
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As  to  the  mining  lease,  I  am  not  satisfied  on  the  evi- 
dence as  it  stands,  whether  the  property  pointed  out  as 
belonging  to  Drysdale  would  or  would  not  have  been  suffi- 
cient to  satisfy  the  execution,  aud  I  shall  be  glad  to  receive 
further  evidence  as  to  this.  The  question  I  would  have 
sifted  is,  if  the  mining  shares  and  lease  had  been  put  up 
for  Bale  by  auction  by  the  SheriiF,  in  the  ordinary  way, 
with  such  facilities  as  Drysdale  could  give  to  make  a 
title  to  the  purchaser,  might  this  debt  have  been  satisfied. 
It  is  only  with  reference  to  that  power  that  I  would  allow 
the  pointing  out  as  sufficient. 

The  case  may  stand  over  for  the  production  of  further 
evidence,  and  I  shall  direct  Drysdale  to  serve  notice  upon 
the  Petitioner  within  two  days  of  his  intention  to  produce 
it,  so  that  the  latter  may  be  apprised  of  the  necessity  of 
coming  prepared  with  his  evidence. 


The  rule  was  ultimately  made  absolute. 
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Insolvency. 

November  29. 

A  warrant  of 
attorney  g^ven 
to  a  creditor 
for  the  pur- 
pose of  pre- 
venting 
another     ' 
creditor  from 
proceeding  in 
an  action 
against  the 
insolvent  is 
fhiudnlent 
within  the 
meaning  of 
section  18  of 
the"/fwo;. 
veney  Statute 
1866;"  and 
the  giving  of 
such  warrant 
is  an  act  of 
•  insolvency. 


Ik  bb  kerb  Ain>  GhBAY,  alleged  Iksoltbitts. 


o 


EDEE  nisi  for  oompulsory  BequeBtration. 


The  Insolyents  were  trading  in  partnership  at  BalLunt. 
The  alleged  act  of  insolvency  was  the  execution  of  a  fraudu- 
lent warrant  of  attorney,  whereby  their  estate  had  been  or 
might  be  affected  (t),  Kotice  of  objections  was  served, 
but  the  Petitioners'  debt  was  admitted. 

Mr.  J,  W.  Stephen  and  Mr.  Latoee  in  support  of  the  rale. 

It  appeared  that  about  a  year  before  the  present  pro- 
ceedings four  sureties  had  given  a  bond  to  secure  the 
Insolvents'  banking  overdraft  to  the  extent  of  £1,000. 
The  Insolvents  fell  into  difficulties  in  October,  1866,  and 
at  the  end  of  that  month  the  Petitioners  investigated  their 
affairs,  when  one  of  the  Insolvents  then  assured  tibem  that 
no  security  had  been  given  over  any  part  of  their  estate, 
and  that  none  should  be  given,  and  promised  immediately 
to  take  stock  and  call  a  meeting  of  their  creditors.  The 
promise  was  not  performed,  and  on  the  Petitioners  com- 
plaining, they  were  informed  (15th  November)  that 
Mclkoan  tf  Qo.^  other  creditors,  had  issued  a  writ  against 
the  Insolvents,  but  that  as  they  had  given  a  warrant  of 
attorney  to  the  sureties,  McSwan  Sf  Oo,  could  do  nothing. 
Two  of  the  sureties  called  on  the  Petitioners  (21st  Novem- 
ber), and  proposed  to  pay  ike  creditors  a  composition  of  5#. 
in  the  pound,  which  was  refused.  The  warrant  of  attorney, 
dated  3rd  November,  was  given  to  the  sureties  to  secure  a 
bond  of  even  date,  and  at  that  date  the  banking  account 
was  overdrawn  to  nearly  the  faW.  amount  secured.  Pinal 
judgment  was  entered  up,  and  a  writ  of  ^.  fa*  issued  15th 


(0  Fm20  No.  273,  sec  13. 
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Koyember  upon  the  warrant.     There  had  been  no  Bale 
under  the  execution. 

Mr.  Solrotfd,  for  the  alleged  Insolvents,  contrct. — ^In  Kbeb&Grat. 
Dovmiev,  Graham  (v)  an  alienation  in  payment  of  an  existing 
debt  was  held  not  to  be  fraudulent  within  the  Act ;  and  there 
can  be  no  distinction  between  an  alienation  to  satisfy  a 
debt,  and  an  alienation  to  satisfy  a  liability  such  as  that  of 
the  Insolyents  to  their  sureties.  Fraud  will  not  be  inferred 
from  suspicious  circumstances,  but  must  be  strictly  proved 
in  a  case  of  this  nature,  which  is  analagous  to  a  criminal 
prosecution. 

Mir.  J.  W,  Stephen,  in  reply,  referred  to  Ghrev,  Lloyd  (w). 

Mb.  Justice  Moleswobth. — I  do  not  consider  that  the 
preference  of  one  honest  creditor  over  another,  by  'giving 
him  a  warrant  of  attorney,  would  be  fraudulent,  even  though 
accompanied,  as  in  the  present  case,  by  some  degree  of 
evasion  of  other  creditors  and  breach  of  promise  to  them; 
but  if  one  creditor  is  suing,  and  a  warrant  of  attorney  is 
given  to  another  for  the  purpose  of  stopping  the  suing 
creditor,  and  holding  an  execution  under  the  warrant  as 
a  shield  between  him  and  the  Insolvent,  I  think  it  would 
be  fraudulent  within  the  Act.  In  the  present  case  I 
regard  the  execution  as  a  shield  between  the  Insolvents 
and  their  creditors.  It  is  doubtfrd  whether  it  was  not 
originally  so  intended,  and  practically  it  has  been  so  used 
by  the  wish  of  the  Insolvents.  Execution  appears  to  have 
issued  irregularly  under  the  warrant,  and  the  Insolvents 
did  not  attempt  to  avail  themselves  of  the  irregularity, 
but  allowed  the  execution  to  be  used  to  keep  off  creditors. 
They  have  given  no  satisfactory  explanation,  and  the  rule 
will  be  made  absolute. 

{v)  1  Wy.  k  W.,  Law,  195.  («)  12  M.  &  W.,  468. 
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1864. 

Insolysnot. 

„^ „  Ex  PABTB  FLO  WEE,  SALTING  &  CO., 

February  11.  '  ' 

May  3, 13.      IiT  SB  WILLIAM  EUTLEDGE  &  CO.,  Iksoltctts. 

1866. 

JDeeemher  14.  |J 

XVULE  nisi,  obtained  on  belialf  of  JFlaweTf  SaUina  A  Co., 

Til  AftA    /IttWl 

only  be  one      creditors  of  this  estate,  calling  on  the  official  assignee  to  file 

plan  of  distri-  a  further  plan  of  distribution  of  a  sum  of  £14,000  admitted 

bution  filed  in  .       7 

an  inaolvent     to  be  in  his  hands. 

estate.    Any 

sabaeqnent 

distribution         Mr.  Laices  moved  the  rule  absolute. 

necessary, 

must  be 

effected  by  an      Mr.  Moore  shewed  cause. — ^The  affidavits  filed  against  the 

that  plan;  the  ^^^  ^^^^  ^^^^  ^^  ^^^  hearing  of  an  appeal  in  this  estate. 

Court  having  the  Chief  Justice,  in  dealinfi:  with  an  application  made  after 

no  authority  ^ 

to  direct  the    the  delivery  of  judgment,  used  expressions  to  the  effiect 

fiirth  ^^  kn-    *^**'  ^  *^®  official  assignee  paid  anymore  moneys  away,  he 

would  do  it  at  his  own  risk  (x)  ;  also,  that  of  the  £14,000 

now  in  hand,  £5,000  are  claimed  by  the  bank  as  against  the 

estate.    The  whole  of  the  £14,000  is  invested  at  interest. 

On  the  true  construction  of  the  Insolvent  Act,  5  Vie,, 

No.  17,  sec.  91,  a  "further  plan"  of  distribution  can  never 

be  properly  filed  in  any  estate — the  original  plan  must  be 

amended,  or  other  machinery  provided  by  the  Act,  resorted 

to — the  first  plan  being,  when  confirmed,  the  final  judgment 

of  the  Court. 

Mr.  Latees  replied. 

Mb.  Justics  Moleswobth. — The  expression  attributed 
to  the  learned  Chief  Justice  cannot,  I  think,  absolve  the 
official  assignee  from  the  performance  of  any  duty  which  may 
be  imposed  on  him  by  law ;  and  when  those  expressions  were 
used,  the  fiill  Court  expressly  refiised  an  application  made 
with  the  object  of  relieving  the  assignee  from  hisresponsi- 
bility.  As  to  the  point  raised  on  the  wording  of  the  Act, 
(x)  2Wy.&W.,  I.E.&M.,56. 
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I  confess  I  feel  some  doubt.    But,  taking  into  consideration         ^^^ 

the  balance  of  inconyenience,  the  convenience  will  be  all  one    Ikbolybwoy. 

way,  and  the  inconyenience  all  the  other — the  injury  to  the      ^      ^^ 

official  assignee  by  filing  a  further  plan  nothing,  and  the      Floweb, 

injury  to  creditors  by  his  not  doing  so  possibly  something     ^^^^^ 

considerable.     If  no  plan  be  filed,  no  contestable  claims  on      BuxLEDas 

the  estate  can  be  made,  or  contested,  or  adjudicated  on.    If 

on  the  other  hand,  a  plan  of  distribution  be  filed,  any  claim 

made  on  the  fund  can  be  advanced  by  objection  to  the  plan, 

and  be  so  determined  upon.     Until  the  plan  be  confirmed, 

no  payments  need  be  made  by  the  official  assignee;  and 

after  confirmation,  any  payments  made  under  it,  will  be 

protected  by  the  confirmation  of  the  Court.     Upon  the 

whole,  therefore,  I  think  that  the  rule  nisi  for  filing  a  new 

plan  should  be  made  absolute ;  but  as  the  official  assignee 

haa  been  made  a  mark  for  attack  on  both  sides,  and  has 

acted  under  some  difficulty,  I  think  there  should  be  no  costs 

given. 

Hule  ahsohUe,  without  costs. 


Prom  the  judgment  making  the  rule  absolute  the  official       JTay  8. 
assignee  now  appealed  to  the  full  Court  (y).  . 

Mr.  Moore  and  Mr.  Holroyd  for  the  Appellant. — ^The 
Insolvent  Act  throughout  speaks  of  one  plan  only,  and 
under  no  circumstances  should  more  than  one  plan  be  filed. 
Section  45  expressly  sanctions  the  alteration  of  a  plan  of 
distribution  after  confirmation,  and  does  not  contemplate 
the  filing  of  an  additional  plan.  Any  objection  to  the  alte- 
rations or  amendments  can  be  raised  in  the  same  way  as  to 
the  plan  itself. 

Mr.  J.  W,  Stephen  and  Mr.  Lawes  for  the  Eespondent. — 
The  appeal  depends  upon  a  question  not  of  jurisdiction,  but 
(y)  Corain  8taw0U,C,J.,  Bony,  J.,  and  WUl%ams,J, 
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of  discretion.    There  is  no  erpreas  junsdietion.  to  require 
the  filing  of  a  Airther  plan,  nor  is  there  any  to  compel  the 
^^~.       assignee  to  hand  over  a  surplus  in  his  hands.    In  each  case 
Flowsb,      the  Court  must  have  an  inherent  summary  jurisdiction  aver 
^^%e     "  *^®  assignee  as  its  own  officer.    Although  the  Act  speaks 
RuTLBDax     of  a  plan  in  the  singular,  it  may  intend  a  series  of  plans, 
together  forming  and  described  as  ''  the  plan'' — as  a  bill  of 
supplement  and  reriyor  would,  with  the  original  biUy  be 
described  as  ^'the  bill."    Technically  a  plan  can  only  be 
altered  by  filing  an  additional  plan.    If  the  original  plan 
is  to  be  disturbed,  it  would  require  re-confirmation.   Amend- 
ment by  supplemental  plan  is  adopted  as  the  most  conTe- 
nient  course,  and  is  as  much  within  the  Act,  as  that  contended 
for  by  the  Appellants.     It  has  always  been  the  practice  to 
file  a  succession  of  plans  where  alterations  in  the  first  liave 
been  required,  and  the  practice  should  be  followed  where  the 
statute  leaves  the  point  in  doubt.    Mp  parte  ike  Overmen  of 
Tollerton  (z). 

Mr.  Moore  in  reply. 

Our.  adv.  vuU, 


May  ld»  The  Chief  Justice. — We  think  it  is  better  to  let  this 

case  await  the  decision  of  the  Privy  Council  upon  the  appeal 
now  pending  from  this  Court,  upon  other  questions  which 
have  arisen  in  this  insolvency,  and  therefore  we  postpone 
our  decision  in  this  case  until  the  result  of  that  appeal  is 
known  (a). 


(»)  3  Q.  B.,  792.  2  Wy.  &  W.,  I.  E.  A  M.,  26,  61. 

(a)  Vide    Bx    parte    Flower,  The  dedaion  of  the  Ck)urt  in  both 

SaUing  4*  Cb.,  /•  re  W,  Rutledge  these  omob  was  afflnned  bj  the 

Sf  Co.,  1  Wy.  &  W.,  I.  E.  &  M.,  Judicial  Committee  of  the  Privy 

143;    and    Ex    parte    Bolfe    8c  Council,  1  Feb.,  1866.    Beported 

Bayley,  In  re  W.  UiKtUdge  ^  Co.,  1  L.  B.,  P.  C^  27. 
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The  Chixf  Jttsticb: —  l®^« 

LfBOLTENOT. 

In  thia  case  an  appeal  has  been  lodged  against  the  decision       ml~ll#- 
of  the  priniary  Judge  sitting  in  Insolyency,  making  absolute      Fi.owbs, 
a  pule  to  file  a  further  plaQ  of  distribution.    A  plan  was  SALnNoftOo. 
filed,  which  had  been  duly  prepared,  and  having  lain  open     BuTLXDax 

for  inspection  for  the  period  required  by  the  88th  section  of         ,' 

the  6th  Vic.,  No.  17,  the  Insolvent  Act  then  in  operation,  I>wember  14. 
was  duly  confirmed,  in  tiie  manner  required  by  the  91st 
section  of  that  Act.  That  section,  having  prescribed  the 
mode  in  which  a  plan  so  prepared  was  to  be  confirmed  by 
the  Court,  proceeds — ^^  And  such  allowance  and  confinpa- 
''  tion  shall  have  the  effect  of  a  final  judgment  of  the  said 
*'  Court  as  between  the  insolvent  and  the  creditors  of  such 
*^  insolvent  respectively  and  as  to  the  amount  of  any  debt 
''  therein  specified  except  against  such  creditors  as  shall 
**  afterwards  be  admitted  by  the  said  Court  in  maimer  here- 
''  inbefore  provided  to  prove  their  debts  and  rank  upon  the 
'isame  estate  at  any  time  before  the  final  distribution 
"  thereof."  Now,  the  "  manner  hereinbefore  provided,"  is 
that  prescribed  by  the  45th  section  of  that  Act.  That 
section  does  not  in  express  terms  authorise  the  Court  to 
alter  a  plan  of  distribution,  but  does  so  merely  by  implica- 
tion. It  provides  for  the  proof  of  debts,  and  directs  that  ' 
the  payment  of  the  assets  distributed  in  liquidation  of  the 
debts  so  proved  shall  be  final,  except  where  a  debt  is 
proved  after  the  plan  of  distribution  has  been  confirmed, 
and  in  consequence  of  such  proof,  an  alteration  in  the  plan 
is  required ;  in  which  case  the  expenses  rendered  necessary 
are  to  be  borne  by  the  creditor  who  thus  endeavors  to  prove 
his  debt  subsequently  to  the  confirmation  of  the  plan.  It 
is  obvious,  looking  at  these  sections  together,  that  power  is 
given  to  the  Court  by  necessary  implication  to  alter  a  plan 
where  it  is  absolutely  required.  That  is  the  only  portion  of 
the  Act  which  authorises  any  alteration  after  the  plan  has 
been  once  confirmed ;  and  the  plan,  when  confirmed,  is  to 
have  the  effect  of  a  final  judgment. 
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1866.  j]iQ  Appellant  before  us  contended  there  was  no  mention 

Ikboltekoy.    ui  the  Act  of  any  but  one  plan,  referred  to  in  the  ein- 
^       '         gular  number,  that  "  plans"  were  not  spoken  of;  that  there 
Flowbb,      was  no  power  in  the   Court  to   direct  the   filing  of  a 
^^^^re         further  plan ;  that  though  it  might  be  possible  the  Court 
RuTLEDOB     could  direct  an  alteration  of  the  plan,  even  that,  it  was 
admitted,  was  only  by  implication;   and  that  there  was 
no  express  authority  to  do  anything  more  than  alter  the 
plan  in  the  way  to  which  I  have  referred — by  proof  of  debt 
subsequent  to  final  confirmation.     The  Bespondents  con- 
tended that  it  was  a  choice  of  difilculties — that  the  power 
to  direct  the  filing  of  a  further  plan  was  just  as  much  given 
by  implication  as  the  power  to  alter  any  plan  after  it  had 
been  once  confirmed ;  that  unless  a  further  plan  was  filed, 
the  88th  section  of  the  Act  could  not  be  complied  with  as 
regarded  that  further  plan ;  and  that  the  alteration  of  a  plan 
would  not,  in  fact,  necessitate  its  lying  open  for  inspection 
in  the  manner  required  by  the  Act,  whereas  if  a  new  plan 
was  filed  it  should  by  analogy  lie  open  as  long  as  the  origi- 
nal one. 


It  appears  to  us  that  though  it  may  be  a  choice  of 
difiiculties,  there  is  scarcely  any  authority  to  direct  to 
the  filing  of  any  further  plan.  The  91st  section  refers  to 
the  plan  as  a  final  one,  and  as  haying  the  effect  of  a  final 
judgment.  Also,  if  a  further  plan  is  filed,  there  appears  to 
be  no  power  whatsoever  for  a  creditor  proving  after  that 
further  plan  has  been  filed,  to  come  in  under  that  further 
plan  for  a  distribution  of  the  assets  under  it.  Now,  that  is 
just  the  case  in  which  it  is  extremely  probable  that  creditors 
might  desire  to  prove.  The  assets  of  an  estate  may  at  first 
be  very  small,  and  several  creditors  may  consider  it  scarcely 
worth  their  while  to  prove ;  but  subsequently,  as  in  this 
case,  assets  having  been  discovered  after  the  confirmation  of 
the  plan,  creditors  might  alter  their  minds  and  desire  to 
prove.  Yet  if  this  further  plan  were  filed,  there  seems  to 
be  no  opportunity  for  the  creditors  so  desirous  to  prove 
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being  able  to  obtain  any  of  the  assets  contained  in  this         ^^^* 
farther  plan,  and  wbich  rendered  tbe  filing  of  it  necessary.    Inboltinct. 

Ex  parte 
It  was  suggested  that  there  was  a  choice  of  difficulties  in      Floweb, 

the  case,  and  that  it  was  within  the  discretion  of  the  Judge  j^%    ^' 

who  had  the  conduct  of  the  business  in  Insolyency,  to  adopt  BuTLSDaB 
any  mode  of  practice  which  he  might  consider  most  expe- 
dient. He  is  charged  with  all  the  responsibility  of  regula- 
ting the  practice  of  the  Court,  aud  I  do  not  think  the  appel- 
late Court  ought  to  alter  a  mere  point  of  practice.  But  it 
appears  to  us  that  it  is  more  than  a  question  of  practice — 
that  it  is  a  question  of  the  construction  of  an  Act ;  and  we 
think  that  this  further  plan  is  not  authorised  by  the  Act. 
Although  an  alteration  of  the  plan  may  be  attended  with 
some  difficulties,  we  think  that  the  whole  spirit  of  the  Act 
is  opposed  to  having  two  plans,  and  that  the  inconyenience 
of  having  two  plans  would  be  so  great  that  it  is  better  to 
adhere  to  the  practice  which  I  believe  has  hitherto  existed 
of  altering  the  plan  when  it  is  necessary.  At  all  events,  we 
think  that  this  rule  nisi  directing  a  further  plan  to  be  filed 
cannot  be  sustained  according  to  the  proper  construction 
of  the  enactment.    We  therefore  allow  the  appeal 

Appeal  allowed  with  eoiti. 
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Sept6,lZ,26. 
December  14. 


In  ee  OLIVER  EGBERT  LECKY,   ak  aixeokd 

InsOLTENT;  and 

Ik  se    CHARLES  WILLIAMSON,   an   alleged 
Inboltent. 


X  HESE  cases  were  heard  and  decided  together  in  the 
Court  below,  and  on  appeal,  and  are  therefore  reported 


An  incorporat- 
ed l)anking 
company  pe- 
titioned for 
the  sequestra- 
tion of  the 
estate  of  a 
dehtor  to  the 
bank, the 
affidavit  of 
debt  being 
made  by  the 
assistant- 
manager  of 
the  bank. 

Meld,  per 
"Molesioorth, 
J;  that  an  in- 
corporated 
company 
being  unable 
literally  to 
comply  with 
the  section 
of  the 

•'  Insolvency 
Statute  ISeS," 
requiring  an 
affidavit  by  a 
petitioning 

creditor  of  the  Lecky^a  case. 
truth  of  his 
debt,  conld  not 
be  a  petition- 
ing creditor 
for  a  compul- 
sory seques- 

On  appeal,        This  case  inyolves  a  question  of  considerable  importance, 

Held,  that  the  whether  the  Colonial  Bank  of  Australasia  may  be  petition- 
provisions  of  •'        * 
the  Act  in  this 

respect  were  directory  only ;  that  it  was  discretionary  with  the  Judge  whether  he  should 
accept  the  affidavit  or  not ;  but  that  the  fall  Court  would  not  interfere  with  the  eierdse 
of  his  discretion. 


together. 

Mr.  LaiveSy  for  the  Colonial  Bank  of  Australasia  (a  com- 
pany incorporated  by  Act  19  Vic.),  applied  for  orders  nid 
for  sequestration.  The  affidavit  of  debt  in  each  case  was 
made  by  the  Assistant  Manager  of  the  bank.  Mr.  Justice 
Molenoarthy  in  making  the  orders,  intimated  his  opinion 
that  the  affidavit  of  debt  was  insufficient,  as  the  corporation 
could  not  comply  with  the  Act  by  making  an  affidavit,  and 
that  the  petitions  should  be  dismissed. 

On  moving  the  rules  absolute,  Mr.  Lawety  in  answer  to 
his  Honor's  objection,  referred  to  In  re  Sneydg  (5),  In  re 
Bickett,  Ex  parte  Collins  (c)  ;  and  Lindley  on  Fartnerehip, 
911.  Judgment  was  reserved,  and  subsequently  orders 
were  made  dismissing  the  petitions  in  both  cases  upon  the 
grounds  stated  in  the  following  judgment  delivered  in 


Mr.  Justice  Moleswobth: — 


&P<.li 


(5)  1  MoUoy,  261. 


(o)  De  Gez,  881. 
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ing  creditors  for  a  compulsory  sequestration  in  insolvency.  1®^* 
I  granted  the  rule  nisi  in  some  degree  contrary  to  my  Imsoltbnoy. 
opinion,  wishing  to  dispose  of  the  case  after  haying  the  J 
benefit  of  argument,  and  in  such  a  manner  that  my  decision  Lsokt. 
might  be  reviewed  by  the  ftiU  Court.  The  alleged  Insolvent  j^^^ 
has  not  appeared,  so  that  I  have  not  had  the  assistance  of  Williamboit. 
counsel  on  his  part  seeking  authorities  and  arguing.  The 
difficidty  arises  from  sections  14,  15,  and  16,  of  the 
'^Insolvency  Statute  1865,"  requiring  an  affidavit  of  a 
petitioning  creditor  of  the  truth  of  his  debt,  with  which 
an  incorporated  company  cannot  literally  comply.  There 
is  nothing  in  the  Act  otherwise  shewing  an  intention 
that  corporations  should  be  petitioning  creditors,  though 
the  case  of  partnership  is  provided  for.  As  to  indi- 
vidual creditors  absent,  section  124  authorises  their 
agents  to  act  for  them  ;  which  shews  that  the  Legislature 
thought  express  enactment  necessary  to  relieve  creditors 
from  literal  compliance  with  duties  imposed.  The  Act 
incorporating  the  petitioners,  19  Vic,,  contains  no  provision 
authorising  them  to  issue  sequestrations.  Such  power  as 
to  commissions  of  bankrupts  is  not  included  in  the  word 
"  sue."  Chuthrie  f>.  Fish  (d).  An  affidavit  of  debt  to  sup- 
port the  proceedings,  is  of  considerable  importance  to  protect 
alleged  debtors  from  the  inconvenience  of  rules  nisi  for 
sequestration  being  obtained  by  persons  not  really  creditors ; 
and  ordinarily  in  the  case  of  corporations,  it  is  more  difficult 
to  find  persons  really  qualified  to  swear  positively  to  a  debt 
being  due,  than  in  the  case  of  individual  creditors.  The 
conviction  of  a  bank  officer  on  the  subject,  rests  generally 
upon  his  reliance  on  entries  and  statements  of  others.  The 
aathorities  on  this  subject  originate  in  Hill  t>.  Heale  (e)y 
on  a  somewhat  corresponding  section  in  the  English  Act 
5  Qeo.  U. ;  but  all  that  it  decided  was  that  the  provision  for 
an  affidavit  was  directory  only — so  that  a  commission  issued 
without  it  was  not  void,  but  voidable.  Sir  A,  Marty  as 
Chancellor  of  Ireland,  in  the  case  In  re  Sneyds,  Ex  parte  The 

(d)  3  B  &  C,  178.  (0  2  B.  &  P.,  N.R..  196. 

W.  W.  k,  a'b.  TOL.  III. — I.  E.  fc  M.  S 
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Bank  of  Ireland,  under  the  Irish  Act,  11  &  12  Geo.  III., 
cap.  8,  sec.  10,  upheld  a  commission  issued  on  the  petition 
of  the  bank ;  but  as  he  relied  almost  entirely  on  Mill  v. 
ITeale,  all  he  could  be  said  to  have  decided  was  that  the 
j^^^  commission  was  not  void,  and  in  his  discretion  he  would  not 
WiLLiAMsoK.  supersede  it.  Now  I  am  not  to  decide  whether  if  the 
sequestration  were  ordered  it  would  be  void,  but  whether 
I  should  order  it,  as  to  which  a  directory  provision  is  as 
binding  as  any.  I  find  a  note  of  mine  upon  In  re  Sneyd^, 
which  makes  me  think  it  was  doubted  in  the  Irish  Court  of 
Chancery — In  re  Hodgens  (/)  ;  but  I  have  not  been  able  to 
procure  a  copy  of  the  reports  from  which  I  took  my  note. 
The  only  English  authority  supporting  In  re  Sneydgy  is  Ex 
parte  Collins,  which  is  very  undecided.  I  was  referred  to 
lAndley  on  PartnersMp,  911,  as  adopting  In  re  Sneyds,  but 
to  no  English  book  on  bankruptcy  or  corporations.  I 
believe  that  the  incorporated  banks  of  Victoria  have  in 
other  cases  obtained  orders  of  sequestration,  and  from  me 
inadvertently ;  but  now  that  my  attention  is  called  to  the 
subject,  I  am  inclined  to  think  I  was  wrong  in  such  orders. 

Or  den  nisi  discharged. 


September  25.       The  Bank  now  appealed  in  each  case  to  the  full  Court  (y). 

Mr.  J,  W.  Stephen  and  Mr.  Lawea  for  the  Appellants. — 
The  proviso  as  to  the  affidavit  of  debt  at  the  end  of  section 
14  of  the  Insolvency  Statute  is  directory  only,  and  the 
jurisdiction  to  sequestrate  is  independent  of  compliance 
with  it.  English  authorities  are  in  favor  of  a  corporation 
having  implied  power  to  do  everything  necessary  for  carry- 
ing on  its  business.  A  banking  company  is  under  serious 
disability  if  it  can  take  no  proceedings  for  sequestrating  an 
estate  \  and  if  an  insolvent  debtor  had  no  creditors  but  cor- 

(/)  8th  November,  1831. 

{g)  Coram  Stawell,  C.  J.,  Barry,  J.,  and  WiUiitme,  J. 
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poratioDSy  his  estate  would  be  altogether  protected  against 
compulsorj  sequestration.  The  authorities  referred  to  below 
are  not  inconclusiye,  as  supposed,  but  are  distinctly  in  favor 
of  the  petitioners'  right  to  sequestrate.  They  have  been 
followed  here  in  several  cases  in  which  corporations  have 
been  petitioning  creditors,  and  we  rely  on  the  maxim 
'^  Curws  curia  est  lea  curug,*^  By  the  decision  appealed 
from,  a  company  incorporated  in  Victoria  is  deprived  of  a 
privilege  enjoyed  under  the  ^'  Instruments  and  Securities 
Statute"  by  foreign  corporations,  that  Act  allowing  creditors 
out  of  the  jurisdiction  to  petition  by  an  agent. 


In  re 
Willulicsov. 


In  addition  to  the  cases  cited  in  the  Court  below,  the 
following  authorities  were  referred  to — Fetersdoff^sAhridg- 
ment,  tit.  Corporation;  Montagu  if  AyrtofCs  Bankruptcy, 
2nd  edition,  VoL  L,  pp.  28  and  102 ;  Be  John  Barry  (A). 


No  appearance  for  the  Sespondent. 


Cfur,  adv.  vuli. 


The  Chiet  Justice  delivered  judgment  in  WilUamson^s   Dwemher  14. 
case,  as  follows : — 

In  this  case  an  application  has  been  made  for  a  rule  nisi 
on  an  affidavit  of  debt  on  behalf  of  the  Colonial  Bank  of 
Australasia,  to  sequestrate  the  estate  of  Charles  Williamson. 
A  rule  was  granted  against  the  opinion  of  the  learned 
Judge,  to  afford  an  opportunity  of  the  question  being  fully 
considered,  and  an  appeal  lodged.  Afterwards  upon  the 
rule  nisi  becoming  returnable,  the  point  was  raised,  whether 
a  corporation  could  comply  with  the  requirements  of  the 
Act,  and  compel  the  sequestration  of  the  estate  of  a  person 
supposed  to  be  insolvent.  After  argument,  the  rule  was 
discharged,  the  Judge  considering  that  on  the  most  favorable 


(*)  1  Wy.  &  W.,  I.  E.  &  M.,  174, 
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construction  for  the  petitioning  creditor,  the  Act  was  but 
directory,  and  left  the  matter  at  his  discretion,  and  he 
~  declined  to  disobey  these  provisions. 

LSCKT. 

'^~^  The  case  relied  on  principally  was  JSr  parte  Sneyd,  in 

WiLLiAifsoK.  which  the  Lord  Chancellor  of  Ireland  considered  it  was 
discretionary  in  the  Judge  to  comply  with  the  directory 
enactment  in  the  section  of  the  old  English  Bankruptcy 
Act,  which  empowered  the  agent  of  a  corporation  to  prove 
debts,  and  declined  to  set  aside  a  fiat  issued  on  the 
application  of  the  Bank  of  Ireland.  The  section  in  that 
Act  which  empowers  the  agent  of  a  corporation  to  prove 
debts  would  by  inference  lead  to  the  conclusion  that,  in 
the  absence  of  express  provision,  a  corporation  could  not 
comply  with  the  requirements  of  an  Act  which  demanded 
the  making  of  an  affidavit.  Strictly  speaking,  a  corpo- 
ration cannot  make  the  necessary  affidavit,  and  cannot 
give  the  security  required  by  the  section  of  the  Act. 
I  think  the  case  of  JEx  parte  Sneyd  would  have  justified 
the  Judge,  if  he  had  so  chosen,  to  make  the  rule  absolute ; 
but  it  was  purely  a  matter  of  discretion.  It  was  discre- 
tionary with  him  whether  he  should  accept  an  affidavit  made 
in  this  manner  or  not.  If  he  had  made  the  rule  absolute, 
I  should  not  have  disturbed  it ;  but  as,  in  the  exercise  of 
his  discretion,  he  declined  to  make  the  rule  absolute,  I  think 
he  should  not  be  coerced  into  disobeying  the  directory  pro- 
visions of  an  Act  of  Parliament. 

Appeal  dumUfed  withaut  eodi> 


A  similar  order  was  made  on  the  appeal  in  Leeky*8  case. 
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1866. 


Ik  the  Mattbb  op  NATHAN  SAMUEL  BEANN,       I^soltinct. 


AWD  OP  THE  "INSOLVENCY  STATUTE  1866."  Oct.  19,  29. 

Dee,  17,  22. 


N. 


ATB:AN  SAMUEL  BE  ANN  executed  a  deed    of  B.  executed  a 
aflsignment  for  the  benefit  of  his  creditors  under  part  XIII.   j^gnt  for  tbe 

of  the  "  Insolvency  Statute  1865,"  dated  24th  January,  1866.  ^"efit  of  hii 
__.  _  -  ,       .,  "       1  creditors. 

His  estate  was  BUDsequentlj  compulsonlj  sequestrated  on  Sabsequently 

the  ground  of  his  having  departed  from  the  colony  with  ^^^^^J^rny' 

intent  to  defeat  or  delay  his   creditors.      There  was  an  sequestrated. 

omission  from  the  schedule   of  property  annexed  to  the  ^^^^ 

deed,  of  a  sum  of  about  £700,  which  had  been  secreted  omitted  from 

by  Brann  under  the  circumstances  stated  in  the  judgment  ^  the  deed. 

of  his  Honor  Mr.  Justice  Molesworth.  ^  rule  nisi 

to  set  aside  the 
deed  on  the 

The  official  assignee   and  two  creditors  of  the  estate  grro«ndof  this 
^  omission, 

obtained  a  rule  fim,  calling  upon  the  trustee  of  the  deed      Held,  by 

and  three  creditors  claiming  under  it,  to  shew  cause  why  (re^yp^in?^ 

the  deed  should  not  be  set  aside  under  section  118  of  the  Molesworth, 

Statute,  on  the  ground  of  the  omission  referred  to,  being  ^heVe  was  a 

a  wilful  and  material  omission.  material  non- 

comphance 
with  the  Act, 

The  Insolvent  was  out  of  the  jurisdiction  and  was  not  •P^  ™^®  ""^^ 

/  absolute. 

served  with  notice  of  the  proceeding.  

Semhle,^ 
That  the  in- 
Mr.   J.    W.   Stephen    and    Mr.   Hohrayd  shewed  cause  solvent,  who 
•     J.  i.1-  J      1  li»d  absconded 

against  fchtf  rule.  .„d  „ot  teen 

served  with 

Mr.  Fellowe  and  Mr.  Lawee  in  support  of  the  rule.  substantially 

represented 
by  his  official 

Cur,  adv.  vult.   assignee,  at 

whose  in- 
stance  the 
rf.  29.    Me.  Justice  Molsswobth  -. —  ™lo  »*»»  had 

- —  been  obtained. 

In  this  case  a  role  niai  was  obtained,  under  the  ''  Ineol- 
vency  Staiuie  1865,"  sec.  118,  to  set  aside  an  assignment 
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to  a  trustee  for  creditors,  under  sec.  115,  dated  24tli 
January,  1866.  The  applicants  are  the  official  assignee 
^~~^  under  a  subsequent  compulsory  sequestration,  some  credi- 
Bbann.  tors  who  did,  and  some  who  did  not  sign  the  deed — 
generally  the  Rutherglen  creditors ;  the  opposing  parties 
are  the  trustee  of  the  deed  (Mr.  Bownuin),  and  some  few 
creditors,  whose  demands  are  more  than  a  moiety  of  the 
entire  debts — ^generally  the  Melbourne  creditors. 

There  is  a  preliminary  difficulty  in  dealing  with  the 
case,  which  I  should  have  more  regarded  before  granting 
the  rule  nisi,  that  Brann,  who  is  out  of  the  jurisdiction, 
is  no  party  to  this  proceeding,  and  making  absolute  the 
rule  would  prejudice  him.  It  seeks  to  set  aside  a  deed 
by  which  the  creditors  who  signed  it  released  him,  and 
revive  his  liability  to  the  debts.  An  answer  is  attempted 
to  this,  that  his  estate  has  been  sequestrated,  and  the 
matter  no  inrther  concerns  him  ;  but  still  he  is  interested 
in  diminishing  his  debts,  as  he  is  liable  to  pay  them  out 
of  his  earnings  xmtil  he  obtains  his  certificate.  I  do  not 
think  that  I  should,  for  the  purpose  of  determining  his 
rights  on  this  point  of  notice  of  proceedings,  have  regard 
to  the  proceedings  in  the  matter  of  his  insolvency. 

The  applicants  alleging  that  the  deed  was  not  executed 
by  a  majority  in  number  of  the  creditors,  have  raised  a 
further  difficulty  urged  by  the  counsel  of  the  Bespon- 
dents,  that  there  is  no  jurisdiction  under  section  118, 
until  a  majority  have  signed.  I  should  be  slow  to  decide 
the  case  upon  that  ground.  The  evidence  before  me  shews 
— in  fact  it  is  the  common  case  of  all  the  parties  appear- 
ing— that  the  deed  was  fraudulent  as  regards  Branny  that 
he  had  secreted  a  sum  of  near  £700,  which  his  wife,  or  a 
woman  passing  as  such,  lodged  in  bank  by  her  maiden 
name,  on  the  30th  January.  (I  take  this  date  from  the  insol- 
vency proceedings.)  But  the  section  118  obviously  intends 
that  the  Court  shall  distinguish  between  fraud  in  the 
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debtor  being,  or  not  being,  shared  by  the  other  parties,  and 
not  make  innocent  parties  suffer  for  the  debtor's  fraud. 
There  is  no  imputation  whatever  here  upon  the  creditors 
opposing  the  rule.     All  creditors  of  an  embarrassed  man 
have  a  right  to  exercise  their  discretion  between  the  Insol- 
vent Court  and  trust  deeds,  as  to  which  course  is  likely  to 
yield  the  best  dividend,  pursue  their  legal  means  of  enforc- 
ing the  former  or  sign  the  latter ;  but  having  elected  to 
sign,  they  have  generally  no  right,  whether  in  majority  or 
minority,  changing  their  mind,  to  coerce  the  others  who 
have  signed  to  submit  to  the  Insolvent  Court  administra- 
tion.    The  deed  in  question  was  resolved  upon  at  a  meeting 
of  Brann^B  Melbourne  creditors.     Bowman  was  liable  as 
surety  to  the  largest  creditor,  as  deeply  interested  as  if  he 
was  himself  a  creditor,  aod  was  appointed  trustee.     In  the 
interval  between  the  resolution  and  the  execution  of  the 
deed,  he  was  informed  that  Brann  was  withdrawing  pro- 
perty from  his  store  at  Rutherglen,  and  at  once  telegraphed 
to  a  Butherglen  creditor  to  have  him  watched — a  proceed- 
ing savouring  little  of  collusion.     He  proceeded  quickly  to 
Butherglen,  took  possession  of  the  property  there,  called  a 
meeting  of  the  creditors,  heard  more  unfavorably  of  Brann 
secreting  property,   and  conveyed    his    own   unfavorable 
opinions  to  the  meetiDg,  urging  them  at  the  same  time  to 
sign  the  deed.     He  told  them  truly  that  Brann  might  as  well 
be  examined  as  to  his  acts  under  the  deed  as  in  insolvency. 
The  present  applicants  allege  that  Bowman  represented 
that  Brann  might  be  punished  under  the  deed  as  well  as  in 
insolvency.     This  he  denies  ;  but  I  think  that  the  prepon- 
derance of  evidence  is  that  he  did  so  represent.    That  is  to 
say,  he  made  an  erroneous  representation  upon  a  matter  of 
law,  not  professing  to  be  a  lawyer,  to  persons  as  capable  of 
informing  themselves  as  he  was,  and  he  alleges  (but  I  take 
his  allegation  with  some  doubt,  as  the  applicants  could  not 
regularly  answer  it),  that  the  Eutherglen  creditors  con- 
sulted a  solicitor  there,  Mr.  Zincke^  as  their  professional 
adviser,  before  they  signed.     Bowman,  returning  to  Mel- 


Inre 
Bbank. 
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bourne,  took  steps  to  have  Brann  sununoned  for  exami- 
nation before  me.  Mr.  Braham  had  been  BranrCs  solicitor, 
and  prepared  the  deed.  Bowman  advised  with  another 
solicitor  as  to  the  summons,  and  bj  his  advice  took  up 
one  of  the  bills  overdue,  for  which  he  was  responsible, 
and  then  signed  the  deed  as  a  creditor,  and  joined  other 
creditors  in  issuing  the  summons,  which  he  did  not  succeed 
in  serving,  as  Bra/nn^  although  watched  by  persons  em- 
ployed by  Bouman,  had  succeeded  in  absconding. 

Bowman's  reasons  for  signing  the  deed  as  given,  in  his 
examination  in  the  Insolvent  Court  and  his  affidavit  here, 
are  somewhat  inconsistent,  and  neither  of  them  sensible. 
He  has  not  got  an  affidavit  to  explain  this  from  his  then 
solicitor.  His  signing  and  issuing  the  summons  might  be 
in  order  to  incur  costs  in  the  name  of  a  trustee,  who  could 
pay  himself  from  the  funds,  rather  than  a  mere  creditor, 
who  could  not.  On  the  whole,  I  see  no  ground  to  attribute 
to  Bowman  any  collusion  with  Brann,  An  attempt  has  been 
made  to  assail  Bowman  through  Braham^  his  solicitor,  in 
this  proceeding.  Solicitors  and  clients  are  not  responsible 
for  the  previous  conduct  of  each  other.  The  imputation 
upon  Braham  is  that  he  advised  Brann  to  leave  Victoria 
afber  the  execution  of  the  deed.  He  was  not  then  Bawman^M 
solicitor,  and  does  not  appear  to  have  known  or  suspected 
the  frauds  of  Brann  then  suspected  by  Bowman^  and  after- 
wards detected. 

The  applicant,  Mr.  O'Rara^  and  other  Butherglen  credi- 
tors of  Brann,  being  dissatisfied  with  the  trust-deed  or 
the  trustee,  wished  to  throw  the  estate  into  the  Insolyent 
Court,  and  accordingly,  on  the  3rd  of  March,  obtained  a 
rule  niti  for  sequestration,  grounded  in  the  alternative 
upon  Brann' s  having  quitted  his  residence,  and  having 
quitted  Victoria  to  defeat  his  creditors.  Afterwards  those 
acting  for  O'Sara,  &c.,  detected  a  secretion  which  was 
before  suspected,  and  found  that  Mrs.  Brann  had  lodged 
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near  £700  in  her  maiden  n&me  in  bank.      They  used 
this  fact  with  others,  in  evidence,  to  get  the  rule  nisi  for 
sequestration  made  absolute.     They  incurred,  in  the  insol- 
yency  proceedings,  original  and  appeal,  and  examinations, 
very  heavy  costs,  large  enough,  probably,  to  consume  a  great 
deal  of  the  assets  of  the  estate,  and  the  substantial  struggle 
of  the  parties  before  me  is  between  those  seeking  thus  to  be 
indemnified,  leaving  Bowman  to  bear  a  loss,  and  Bowman 
and  the  Melbourne  creditors  seeking  to  have  the  estate 
divided  imder  the  trust  deed,   deducting  only  Bowman's 
costs  and  expenses.     Those  acting  for  O'Hara  and  others 
seem  to  have  done  the  general  creditors  a  benefit  in  disco- 
vering the  money  secreted ;  but  generally  persons  acting  on 
behalf  of  themselves  or  their  clients,  and  making  discoveries 
advantageous  to  others  as  well,  do  not  impose  on  those 
others  a  liability  to  pay  them.     If  the  facts  had  been  com- 
municated to  Bowman^  he  would  have  had  as  good  a  right 
as  an  official  assignee  to  recover  the  money  secreted.     The 
bank  would  very  probably  have  paid  it  to  him  upon  an 
indemnity.     It  is  quite  an  unfounded  opinion  that  in  all 
cases  property  concealed  by  insolvents  and  fraudulent  con- 
spirators with  them,  can  be  best  recovered  by  an  insolvency 
examination  of  the  conspirators.    The  facts  to  be  proved 
were  very  simple — ^that  the  money  lodged  in  bank  was  so 
lodged  at  a  certain  date,  identifying  the  person  making  the 
lodgment  as  *  the  reputed  wife  of  a  person  desperately 
embarrassed,  shortly  after  making  an  assignment  to  creditors, 
and  then  absconding.     Law  courts  possess  as  much  power 
as  insolvent  courts  of  compelling  unwilling  witnesses  to 
give  evidence,  and  which  is  followed  by  direct  decision  and 
result.     Nothing  material  was  elicited  from  Mrs.  Brann  in 
the  Insolvent  Court.    She  might  otherwise  have  been  shewn 
to  have  been  the  depositor.  She  told  some  story  as  to  her  not 
being  really  married  to  Brann,  and  the  money  being  her  own, 
as  to  which  she  was  not  falsified  by  cross-examination,  but 
which  might  be  discredited  for  its  improbability — indeed, 
probably,  would  not  have  been  told  in  an  ordinary  court. 


1866. 

Insolvenot. 

In  re 
Bhakn. 
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But,  on  the  whole,  I  see  no  reason  whj  the  liability  to 
the  costs  of  those  insolvencj  proceedings  should  be  shaied 
by  creditors  who  encouraged  neither  their  commencement 
nor  prosecution.  Though  acquitting  Bowman  of  fraud,  I 
think  his  conduct,  as  to  stating  that  Brann  might  be 
punished,  his  execution  of  the  deed  of  trust,  and  bad  expla- 
nations of  his  motives,  produced  a  suspicion  of  it  in  the 
minds  of  some  of  the  applicants  ;  and  I  also  think  it  hard 
that  the  applicants  who  discovered  the  secreted  fund,  should 
lose  all  benefit  of  the  discovery,  by  the  costs  they  have 
incurred.  For  these  reasons  I  discharge  the  rule  nm,  with- 
out costs. 

Bule  nisi  discharged,  without  costs. 


December  17.  From  this  judgment  the  official  assignee,  and  the  cre- 
ditors  who  had  obtained  the  rule  «m,  appealed  to  the 
fiiU  Court  (J). 

Mr.  Ireland,  Q.C.,  Mr.  Fellows,  and  Mr.  Lawes  for  the 
Appellants. — By  the  use  of  the  word  "  wilful  "  it  is  clear 
that  the  fraud  contemplated  by  the  Act  is  that  of  the 
debtor  alone,  and  that  the  deed  may  be  set  aside  in  the 
absence  of  collusion  on  the  part  of  any  creditor.  On 
proof  of  a  wilful  material  omission,  any  creditor  has  a 
right  to  have  the  deed  set  aside  without  giving  evi- 
dence on  any  other  point.  The  word  "liable"  does  not 
give  the  Court  discretion  to  discharge  the  rule  nisi.  Beg. 
V,  Boteler  (k).  The  only  discretion  which  the  Court  could 
have  exercised  would  have  been  that  given  in  the  alterna- 
tive to  deprive  the  debtor  of  all  benefit  under  the  deed 
which  has  not  been  exercised. 


Mr.  J.  W,  Stephen  and  Mr.  Holroyd  for  the  Bespondents 
-This  is  not  a  question  between  the  debtor  and  his  credi- 

{J)  Coram  StaweU,  C.  J.,  Barry,  J.,  and  WilUame,  J. 
(k)  88  L.  J.,  Mag.  Cas.,  101. 
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tors,  but  between  conflicting  creditors.     The  liability  to  be         ^®^' 
Bet  aside  is  to  be  enforced  at  the  discretion  of  the  Court    Inbglvenot. 
for  the  benefit  of  creditors  generally.*   The  power  is  to  be  .       T~^ 
exercised  for  their  advantage  and  not  for  the  punishment        Bbakn. 
of  the  debtor ;  it  is  therefore  necessary  to  consider  whether 
in  point  of  fact  it  will  be  more  beneficial  to  set  aside  the 
deed,  or  to  allow  it  to  stand.     The  proceeding  is  ex  parte 
as  to  the  debtor,  who  has  had  no  opportunity  of  explaining 
the  circumstances  under  which  the  omission  complained  of 
occurred. 

Mr.  Ireland  in  reply. 

(}ur,  adv.  vult 


The  Chiep  Jitstice. — In  this  case  a  rule  nui  has  been  December  22. 
obtained  to  set  aside  a  deed  of  assignment  by  Brann,  It 
appears  that  Brann,  being  in  embarrassed  circumstances, 
executed  the  deed,  and  then  lefbthe  country,  having  entrusted 
to  a  woman  with  whom  he  was  living,  and  who  was  consi- 
dered his  wife,  a  sum  of  about  £700,  being  the  whole  of  his 
assets.  This  sum  was  deposited  in  the  name  of  this  woman 
in  a  bank  at  Melbourne  upon  a  deposit  receipt.  Brann  went 
to  New  South  Wales,  and  the  woman  followed  him,  and  a 
rule  to  sequestrate  his  estate  was  ultimately  made  absolute. 
The  present  rule  is  obtained  by  the  official  assignee,  with 
the  concurrence  of  several  of  the  creditors.  The  deed  of 
assignment  omitted  all  reference  to  this  sum  of  £700  depo- 
sited in  the  bank,  and  thereby  there  was  a  wilful  and  very 
material  omission  from  the  schedule. 

Some  difficulty  appears  to  have  been  felt  in  dealing 
with  the  rule  in  the  absence  of  the  Insolvent  himself.  I 
confess  I  do  not  in  any  way  share  in  that.  The  Insolvent 
remained  wilfriUy  absent ;  and  apart  from  that,  it  appears 
to  me  that  the  Insolvent  was  substantially  represented  by 
the  official  assignee.    However,  notwithstanding  that  diffi- 


54 


STJPEEME  COUET:  VICTOEIA. 


culty,  the  rule  nm  was  granted,  and  the  rule  absolute  was 
dealt  with  on  other  grounds. 

Now  the  fact  of  the  wilful  and  material  omission  is 
conceded,  and  the  118th  section  of  the  "  Insolvency  Statute 
1865  "  prescribes  the  course  to  be  pursued  by  the  Court 
in  such  instances.  The  word  "liable"  to  be  set  aside  is 
inserted,  and  it  was  urged  that  "  liable  *'  was  not  discre- 
tionary. A  man  who  steals  a  horse  is  liable  to  a  sentence  of 
seven  ;years  on  the  roads,  but  it  could  hardly  be  argued  that 
it  was  discretionary  with  the  Judge  to  say  to  the  person  con- 
victed-^" You  are  liable,  but  I  will  not  sentence  you."  It 
was  suggested  that  this  was  a  case  of  discretion,  and  that 
the  Appellate  Court  would  rarely  interfere  with  the  exercise 
of  any  discretion  in  such  a  case.  No  doubt  that  is  the 
general  principle  of  all  Courts ;  but  the  answer  is  conclu- 
sive, the  discretion  has  not  been  exercised.  The  Judge  had 
power  to  do  one  thing  or  the  other,  and  he  has  done  neither. 
He  iias  dismissed  the  rule,  and  has  not  exercised  the  discre- 
tion. The  case  cannot  remain  as  it  is — something  must  be 
done.  Now,  I  confess,  looking  at  the  whole  case,  this  is 
not  an  instance  in  which  the  assignees  or  trustees  deserve 
any  peculiar  sympathy.  There  are  various  circumstances 
which  require  explanation,  and  no  explanation  has  been 
afforded.  The  case  was  put  as  if  it  was  incompetent  for  a 
class  of  creditors  who  have  assented  to  a  deed  of  assignment, 
afterwards  to  change  their  minds  and  say  we  wish  to  have 
the  assets  of  this  estate  administered  in  the  Insolvent  Court. 
It  is  perfectly  competent  to  a  person  to  exercise  any  power 
which  the  law  gives  him.  We  are  not  to  consider  his  tastes 
or  views,  but  merely  say  whether  we  are  justified  in  depriv- 
ing this  person  of  the  right  which  the  statute  has  conferred 
upon  him.  A  creditor  of  an  insolvent  debtor  is  entitled  to 
insist  upon  his  debtor's  estate  being  administered  in  the 
Insolvent  Court,  and  to  rest  satisfied  with  nothing  short 
of  that;  and  a  debtor  can,  by  means  of  a  statutable 
assignment,  force  the  creditors  to  accept  an  administration 
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under  that  deed.  But  such  a  deed  must  strictly,  in  my 
opinion,  comply  with  the  Act,  and  here  is  a  wilful  and 
material  non-compliance.  This  may  be  a  struggle  for  costs, 
and  no  doubt  it*  is — ^but  that  is  a  mere  subordinate  matter. 
We  are  to  deal  with  the  general  body  of  creditors,  and  the 
rights  which  this  statute  has  conferred  upon  them ;  and  I 
think  before  we  deprive  them  of  those  rights,  we  must  see  that 
the  deed  complies  strictly  with  the  requirements  of  the  Act. 
This  deed  does  not,  and  I  think  the  rule  to  set  it  aside 
ought  to  be  made  absolute.  The  appeal  will  be  allowed, 
and  the  deed  set  aside. 
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Mb.  Justice  Babbt. — The  words  in  the  118th  section 
are  "  every  such  deed."  The  case  of  Macdou^all  v.  Fater- 
ton  (I)  is  one  in  which  the  word  '*may"  was  used,  and 
would  be  a  fortiori  applicable  to  the  present  case,  where  the 
word  "liable"  is  used.  That  appears  to  be  a  very  clear 
authority  for  the  exercise  of  either  one  branch  or  the  other 
of  the  jurisdiction  which  the  Court  possessed.  The  deed 
might  be  set  aside,  or  a  very  peculiar  and  extraordinary 
discretion  might  be  exercised  by  the  Court  depriving  the 
debtor  of  all  claim  under  the  deed.  Neither  course  was 
pursued  by  the  Court  below,  and  it  strikes  me  that  the 
judgment  of  the  learned  Chief  Justice  is  that  in  which  I 
must  concur. 

Mb.  Justice  Williams  concurred. 

Bute  absolute  with  costs.     Appeal 
allowed  with  costs. 


(I)  11  C.  B.,  755. 
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i86e. 

Iksolvenct. 

Oct.  18,  25.        Is  RE  BOBEBT  CTJBLE,  ak  alleged  Iksolteitt. 

Dec.  17,  22. 

The  schedule  V>/BDEB  nisi  for  compulsory  sequestration  on  the  ground 

a  statutory  ^^^^  ^^^  alleged  Insolvent  had  failed  to  satisfy  a  judgment, 

assignment  by  Prior  to  the  judgment,  he  and  his  partner  Joseph  McBride, 

ought  to  con-  trading  under  the  firm  of  McBride  Sf  Co.  had  executed  a 

tain  aU  the  ^^^  ^f  assignment  under  Part  XIII.  of  the  "Insolvency 
creditors  and  °  ^ 

all  the  pro-       Statute  1865."     This  deed  was  relied  upon  as  an  answer  to 

Toint^'and  *^®  alleged  act  of  insolvency,  and  was  objected  to  by  the  peti- 

several ;  but      tioning  creditor,  on  the  following  grounds : — That  all  the 

either  respect    P^^  ^^^  separate  creditors  of  the  debtors  McBride  and  Ourle 

does  not,  per  Yrere  not  named  in  the  schedule,  and  that  the  schedule  did 
w,  render  the  .       _  _  -,'  /•  ^    y 

deed  void,  or     not  contam  the  names  of  any  separate  creditors  of  Ourle, 

^ff^^d"*  ***  ...  That  the  debtor's  wearing  apparel  was  expressly  excepted. 

set  aside,  p>ro-  That  although  part  of  the  debtor's  property  was  real  estate, 

not  pointbiff  *^®  memorial  of  the  deed  was  not  accompanied  by  a  schedule 

out  property  of  all  the  debtor's  property,  real  and  personal,  as  required 

of  an  execu-  ^7  section  116.    That  the  judgment  had  not  been  recovered 

tion.  until  after  the  date  of  the  deed,  and — That  the  deed  was  not 

The  wearing 
apparel  of  the    executed  by  the  petitioning  creditor,  nor  by  four-fifths  in 

assignor  is        number  and  value  of  Curlers  creditors. 

properly 

excepted  firom 

men^ysuch        ^^  George  Stephen  moved  the  order  absolute, 
a  deed,  as  well 

from  the  ^^'  ^^^9  ^OT  the  alleged  Insolvent,  shewed  cause, 

schedule. 

A  statutory  >^  ,  « 

assignment,  if  Cur.  adv.  vult, 

executed  by  a 

majority  in  " 

number  and 
value  of  the 

creditors,  is  a  sufficient  excuse  for  not  pointing  out  property  to  satisfy  an  execution, 
whether  the  judgment  upon  which  the  execution  issued  was  obtained  before  or  after 
the  date  of  the  assignment. 

The  memorial  of  registration  of  such  a  deed  ought  to  be  a  copy  of  the  entire  schedule 
of  property,  both  real  and  personal ;  but  the  Act  in  this  respect  is  directory  only,  and 
non-compliance  with  its  provisions  does  not  render  the  deed  void. 

But,  Semble,  per  Stawell,  C.  J.,  that  the  Act  only  requires  a  copy  of  the  schedule  so 
far  as  the  real  estate  is  concerned,  to  be  registered. 
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Mb.  Justice  Moleswobth: — 

This  was  a  rule  nin  for  compulsory  sequestration,  the  T~ 
alleged  act  of  insolvency  being  the  not  pointing  out  of  Cublb. 
property ;  and  the  answer  to  that  being  an  assignment  under  October  25. 
section  115  of  the  '^Insolvency  Statute  1865,"  as  a  protection 
against  the  liability  to  point  out.  The  question,  then,  has 
turned  upon  the  validity  of  that  assignment  in  this  particular 
instance.  It  was  a  deed  conveying  the  property  of  Curie 
and  his  partner,  and  he  appears  to  have  intended  that  all 
the  joint  creditors  should  be  in  the  schedule.  He  gave 
directions  accordingly,  and  gave  an  accurate  list  of  his 
creditors,  but  he  was  not  as  a  witness  able  from  recollection 
to  say  certainly  that  those  in  the  schedule  to  the  deed  were 
all  his  creditors,  and  there  was  no  definite  suggestion  of  the 
omission  of  any  of  the  joint  creditors.  There  was  evidence, 
then,  of  the  solicitor  having  gone  through  the  list  of  credi- 
tors; and  assuming  that  to  be  fuU  and  complete,  that  a 
majority  in  number  and  value  had  executed  the  deed.  I 
think  the  evidence,  though  certainly  not  as  satisfactory  as 
it  ought  to  be,  is  on  the  whole  sufficient  to  lead  me  to 
suppose  that  a  majority  in  number  and  value  did  sign. 

The  schedules,  however,  are  both  of  them  defective. 
They  ought  to  contain  all  the  creditors  of  each  assignor  to 
make  it  an  effectual  deed  as  to  him,  both  the  joint  and 
several  creditors — whether  it  should  distinguish  the  joint 
and  several  creditors,  I  am  not  prepared  to  say.  From 
'some  misapprehension  on  the  part  of  Giirle,  the  schedule 
does  not  contain  all  his  separate  creditors ;  but  there  is  no 
evidence  to  shew  that  those  separate  creditors  will  probably 
turn  the  balance  as  to  the  deed  being  executed  by  a  majority 
in  number  and  value.  There  was  also  an  omission  as  to 
some  property  of  Curie  which  was  mortgaged.  Curie  alleges 
that  it  has  been  since  sold  by  the  mortgagee  for  less  than 
the  amount  of  the  mortgage,  so  that  practically  it  was 
probably  of  no  value ;   but  the  schedule  is  wrong  in  the 


58 


STJPEEME  COUET:   VICTOBIA. 


In  re 
CUBLK. 


onussion  of  it.  I  do  not,  however,  coiudder  that  the  omissioxu 
to  state  either  creditors  or  property  avoid  the  deed  for  the 
purposes  for  which  we  are  now  dealing  with  it.  The  statute 
contains  a  proper  penalty  for  such  omissions  in  the  118th 
section,  which  enables  the  Court  upon  an  application  for 
the  purpose  either  to  set  aside  the  deed  altogether  or  to 
deprive  the  assignor  of  the  benefit  of  it.  I  think  that 
is  the  sanction  for  the  provisions  of  the  Act  requiring 
the  insertion  of  all  the  creditors,  and  of  all  property ;  and 
that  the  deed,  although  defective  in  that  respect,  affords  a 
protection  for  not  pointing  out,  until  it  has  been  set  aside 
under  the  clause  in  question.  There  is  no  reason  to 
suppose,  in  this  instance,  that  the  errors  were  wilful  or 
material. 


The  next  objection  urged  is,  that  the  wearing  apparel  is 
excepted  from  the  assignment.  It  is  argued  by  Sir  George 
Stephen  that  the  exception  authorised  by  the  Act  is  from 
inserting  wearing  apparel  in  the  schedule ;  but  that  there  is 
no  exemption  from  the  assignment  of  it.  There  certainly 
would  be  on  the  mere  language  of  the  Act  great  force  in 
that  argument ;  but  I  believe  the  practice  for  a  great  many 
years  has  been  uniformly  the  other  way,  and  that  such 
property  has  been  excepted  from  the  assignment,  and  not 
merely  from  the  schedule ;  and  I  think  the  117th  section  of 
the  Act  affords  an  argument  strongly  corroborative  of  that 
view  where  it  speaks  of  "  any  provision  for  enabling  the 
debtor  to  retain  possession  of  his  property,  except  sjb  afore- 
said," having  reference,  I  think,  by  implication  to  a  power 
of  not  assigning  property  of  the  class  in  question. 


The  next  question  I  have  to  deal  with  is  as  to  whether 
the  protection  given  by  the  Act  extends  to  a  creditor  named 
in  the  schedule  whose  debt  existed  at  the  time,  and  who 
obtains  a  judgment  afterwards,  and  seeks  by  requiring  the 
debtor  to  point  out  property,  to  enforce  the  provisions  of  the 
"  Insolvency  Statute  1865  "  as  against  his  debtor.     The  deed 
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afforded  no  defence.      Ourle  could  not  have  resisted  the  ^8^- 

action  if  the  creditors  thought  fit  to  bring  it ;  and  I  think,  iNsoLYzif  or. 

under  the  language  of  the  Act,  the  debtor  is  as  much  pro-  ^^ 

tected  from  a  judgment  of  that  class  obtained  after,  as  Cublb. 
as  from  a  judgment  obtained  before,  the  execution  of  the 
deed. 

The  objection  which  has  pressed  me  most  in  this  case  is, 
that  there  is  no  copy  of  the  schedule  lodged  under  the  116th 
clause.  The  memorial  does  contain  a  copy  of  the  schedule, 
BO  far  as  regards  the  real  property  the  subject  of  the  assign- 
ment, but  not  as  regards  the  personal  property.  I  have 
caused  enquiry  to  be  made  at  the  Eegistrar's  office  as  to 
what  the  practice  is  upon  the  subject,  and  I  find  that  there 
ia  a  considerable  difference  of  practice,  and  that  the  num- 
bers taking  opposite  views  are  pretty  nearly  balanced. 
A  great  many  deeds  have  been  registered  with  a  copy  of  the 
schedule  so  fiur  as  the  real  property  only,  and  a  great  many 
others  have  been  registered  with  a  copy  of  the  schedule  of 
both  the  real  and  personal  property.  It  seems  to  me  that 
the  words  of  the  Act  are  clear  upon  the  subject,  and  that 
the  copy  accompanying  the  memorial  should  be  not  a  copy 
of  a  part,  but  of  the  entire  of  the  schedule.  The  requiring 
a  copy  of  the  schedule  of  the  real  estate  only,  would  be 
merely  surplusage,  because  in  every  case  of  real  property 
it  is  necessary  in  the  memorial  to  give  the  particidars.  It 
may  be  said  that  it  is  rather  odd  legislation  to  say  that  if 
there  is  some  real  property  there  shall  be  registered  a 
schedule  both  of  real  and  personal  property,  but  that  if  the 
property  assigned  is  personal  only,  there  shall  be  no  schedule 
registered.  But  there  is  nothing  absurd  in  such  legislation. 
It  may  be  intended  that  if  from  the  exigency  of  there  being 
real  property  the  registry  ^ce  is  to  be  resorted  to  at  all, 
the  schedule  shall  give  fUl  information  as  to  the  nature  of 
the  property ;  so  there  is  nothing  so  glaringly  unwise  or 
unreasonable  in  the  Act  that  its  distinct  language  should 
he  rejected.     I  therefore  think  that  the  Act  does  require 

W.  W.  k.  a'b.  vol.  III. — I.  E.  &  M.  p 
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1866.         that  in  every  case  where  there  is  real  property  a  copy  of 
Insolvency,    the  schedule,  both  as  to  real  and  personal  property,  should 
Z  be  lodged  in   the   Eegistry   oflBce.      But,   on  the  whole, 

CuBLB.  upon  consideration  of  the  clause  in  question,  I  think  that 
its  provisions  are  directory  only.  The  Act,  in  section 
115,  states  that  the  assignment  being  executed,  and 
notice  being  given  as  prescribed  by  the  Act,  thereupon 
instantly  the  person  of  the  debtor  shall  be  free  from 
arrest.  So,  in  section  119,  upon  the  same  preliminaries, 
it  is  said  that  all  the  property,  real  and  personal,  of  the 
assignor  shall  vest  in  the  trustee ;  and  it  would  be  certainly 
a  strange  construction  to  say  that  after  the  deed  acquired 
operation  in  this  way,  it  should  be  deprived  of  its  opera- 
tion by  the  omission  to  do  something  else,  namely  lodge 
a  copy  of  the  schedule  of  which  I  have  been  speaking. 
Moreover,  the  duty  of  lodging  a  copy  of  the  schedule  is  a 
duty,  not  so  much  of  the  debtor  who  is  sought  to  be  affected 
by  the  argument  now  put  forward,  as  of  the  trustees.  It  is 
the  grantees  of  a  deed  who  are  the  proper  persons  to  register 
it,  and  not  the  grantor.  The  greatest  difficulty  I  have  had 
is  that  if  this  section  is  held  to  be  directory  only,  the  Act, 
in  fact,  has  no  sanction  for  it.  But  I  think  in  section  121 
we  may  find  a  means  of  giving  some  practical  operation, 
some  sanction,  to  the  direction  to  lodge  a  copy  of  the 
schedule  in  question ;  and  that  is,  that  if  the  trustees  were 
summoned  afterwards  to  account,  it  would  be  an  ingredient 
in  dealing  with  them  as  to  costs,  that  by  their  omission  to  file 
a  full  schedule,  and  thus  withholding  information,  they  put 
parties  in  some  degree  under  the  necessity  of  resorting  to 
another  process  to  obtain  the  information  which  the  trustees 
ought  to  have  furnished,  by  filing  the  schedule. 


In  this  case  it  appears  that  the  gentlemen  who  obtained 
this  rule  nisi,  themselves  had  served  notice  claiming  to  be 
treated  as  creditors  under  the  deed,  and  so  far  recognised 
the  validity  of  a  deed,  which  they  are  now  seeking  to  have 
treated  as  null  and  void,  so  &r  as  the  protection  of  the 
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debtor  making  the  assignment  is  concerned ;  and  for  that      ^^^^^ 
reason  I  discharge  the  rule  with  costs.  Insolyency. 

In  re 
Rule  nisi  discharged  with  costs.        Cuble. 


From  this  judgment  the  petitioning  creditor  now  appealed   December  17. 
to  the  full  Court  («). 

Mr.  J,  W,  Stephen  («)  for  the  Appellant. — The  debtor 
relies  upon  the  exception  introduced  by  way  of  proviso  in 
section  13  of  the  Insolyency  Statute,  which  allows  "a  deed 
executed  under  and  in  accordance  with  the  provisions  of 
Part  XIII.,"  as  sufficient  excuse  for  not  pointing  out  pro- 
perty to  satisfy  a  judgment.  As  this  provision  deprives 
creditors  of  a  statutory  remedy,  it  must  be  strictly  construed, 
and  unless  a  deed  in  every  respect  satisfies  the  definition  in 
the  exception,  it  cannot  be  an  answer  to  a  petition.  The 
provisions  of  the  Act  not  having  been  complied  with  in  this 
instance,  it  is  no  answer  to  say  that  such  provisions  are 
directory  only ;  as  whether  directory  or  mandatory  the  deed 
is  bad  for  the  present  purpose,  unless  they  have  been  com- 
plied with.  The  construction  contended  for  was  acted  on 
in  In  re  WoolUy  (p). 

Mr.  Holrwfd  and  Mr.  Lams  for  the  Eospondent. — The 
provisions  of  section  116  are  directory  only.  JPearse  v, 
Morris  (^),  Bex  v.  Inhabitants  of  St.  Gregory  (^).  Sections 
117  and  118  are  inconsistent  with  the  assertion  that  the 
deed  is  void  unless  the  formalities  of  section  116  are  complied 
with.     Aa  to  excluding  wearing  apparel  from  the  assign- 

(fii)  Coram  StotoeU,  C.  J.,  Bar-  Acting  CommiBsioner  of  Insolvent 
fy,  J.,  and  WiUiamt,  J.  Estates. 

(»)  In  the  absence  of  Sir  George  (o)  1  Wy.  &  W.,  I.  E.  &  M.,  81. 

Stephen,    temporarily    appointed  (p)  2  A.  &  E.,  84. 

(q)   Ib„  99. 

P  2 
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^^^^^      ment  by  the  deed,  the  Act  does  not  prescribe  any  mode  by 

Inbolybnot.    which  the  property  is  to  be  excepted,  but  it  clearly  permits 

j^^        the  exception,  which  may  be  made  either  by  a  reservation 

Cu&LB.        from  the  property  assigned,  or  by  allowing  the  debtor  to 

retain  a  part  of  it.    As  to  the  memorial  of  the  deed  not 

being  accompanied  by  a  schedule  of  all  the  debtor's  property, 

the  Begistration  Act  relates  only  to  deeds  affecting  '*  lands, 

tenements,  and  hereditaments,"  and  is  inapplicable  to  a 

schedule  of  personal  estate,  which  cannot  therefore  be 

"duly  registered,"  as  required  by  section  116.    A  literal 

compliance  with  the  Act  is  impossible.    A  deed  may  be 

executed  in  accordance  with  the  Act,  although  not  registered 

in  accordance  with  the  Act ;  and  under  section  13  execution 

alone  is  material     In  re  Lawranee  (r).  In  re  Hall  [e), 

Mr.  J,  W,  Stephen  in  reply. 

Onr.  adv.  vuU. 


December  22,    ThJB   ChIEF  JubTIOE  : — 

In  this  case  a  rule  niH  has  been  obtained  for  the  compul- 
sory sequestration  of  the  estate  of  Boberi  Owrle,  The  alleged 
act  of  insolvency  was  the  not  pointing  out  sufficient  dispo- 
sable property  to  satisfy  a  judgment  obtained  on  a  bill  of 
exchange,  accepted  by  Ourle^  for  £250.  At  the  hearing  of 
the  rule  «m,  OuHe  relied  on  a  statutory  deed  of  assignment 
to  trustees  for  the  benefit  of  his  creditors,  which  he  had 
executed  before  the  judgment,  which  was  signed  by  a  majo- 
rity in  number  and  value  of  his  creditors,  and  under  which 
the  petitioning  creditor  had  himself  claimed  to  rank  as  a 
creditor.  This  deed  was  objected  to  by  the  petitioning 
creditor  on  the  ground  that  the  schedule  attached  to  it  did 
not  contain  all  the  property,  nor  the  names  of  all  the 
creditors ;  and  there  is  no  proof  that  in  point  of  fact  it  did 

(r)  2  Wy.  &  W.,  I.  E.  k  M.,  46.        (»)  2  Wy.&  W..  LB.  k  M.,  87. 
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80.    The  primary  Judge  decided  that  these  errors,  if  they         l^^- 
existed,  were  to  be  corrected  by  an  application  under  the    Iksolvbnct. 
118th  section,  and  that  the  deed  itself,  until  set  aside,  should         7^ 
be  considered  valid ;  and  it  appears  difficult  to  meet  that        Ctrlx. 
argument  or  answer  it  in  any  way.     If  the  deed  is  to  be 
void  if  it  does  not  meet  the  requirements  of  the  Act,  the 
118th  section  is  in  eifect  neutralized.    It  would  be  perfectly 
inconsistent  to  allow  a  discretion  to  the  Judge  not  to  set  a 
deed  aside,  if  the  deed  Was  already  void.    We  therefore 
think  that  these  errors  afford  no  ground  for  considering  the 
deed  void. 

The  next  objection  was  that  the  wearing  apparel  should 
first  have  been  assigned  by  the  debtor,  and  then,  under  the 
117th  section,  a  proviso  should  have  been  inserted  enabling 
the  debtor  to  retain  possession  of  it ;  and  there  is  no  doubt 
that,  according  to  the  technical  reading  of  the  Act,  that  is 
so.  But  that  departure  in  form  merely,  where  the  substance 
has  been  attended  to,  does  not  form  a  ground  for  setting  the 
deed  aside. 

The  third  objection  is  a  more  difficult  one,  and  it  is  sub- 
stantially as  to  the  effect  of  these  assignments  executed  not 
by  four-fifths  in  number  and  value  of  the  creditors,  but  by 
a  bare  majority  as  against  a  judgment  obtained  subsequently 
to  the  assignment  itself.  It  was  urged,  and,  as  it  appears 
to  me,  with  a  great  deal  of  force,  that  the  intention  of  these 
assignments  was  that  where  executed  by  a  bare  majority 
they  protected  the  assignor  solely  against  the  arrest  of  his 
person,  and  that  it  required  an  execution  by  four-fifths  to 
protect  his  property,  or  in  effect  to  give  him  a  release.  But 
this  Court  has  held,  and  there  appears  to  be  very  little 
doubt  about  it,  that  a  deed  executed  by  a  bare  majority 
affords  an  answer  to  a  judgment,  and  a  sufficient  excuse  for 
not  pointing  out.  If  it  is  not  a  sufficient  answer  in  that 
way,  the  Court  must  go  the  whole  length  of  saying  that  the 
deed  is  fraudulent  within  the  Insolvent  Act.    I  think  I 
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am  not  justified  in  holding  Buch  a  deed  fraudulent,  and  it 
seems  to  follow  necessarily  that  I  am  not  justified  in 
holding  that  this  deed  does  not  afford  an  answer  to  a 
request  to  point  out  on  a  levy  under  an  execution.  The 
only  advantage  that  I  can  see  a  judgment  creditor  obtains 
is  that  he  may  levy  on  subsequently  acquired  property. 
He  is  deprived  altogether  of  making  the  debtor  insolvent 
against  his  will.  The  point  is  by  no  means  free  from 
doubt,  but  I  think  the  view  taken  by  the  primary  Judge  is 
correct. 


The  remaining  objection  is  that  a  schedule  of  all  the 
property  was  not  registered,  the  schedule  registered  omitting 
the  personalty.  The  116th  section  requires  that  "there 
shall  be  annexed  to  every  such  deed  a  true  and  particular 
account  of  all  the  property  of  every  description,"  and 
concludes  with  these  words — "and  in  case  any  part  of 
such  property  be  real  estate  situate  in  Victoria  a  memo- 
rial of  the  deed  accompanied  by  a  copy  of  such  last- 
mentioned  schedule  shall  within  the  like  period  of  fourteen 
days  be  duly  registered."  The  only  way  of  construing  the 
whole  section  is  this,  that  "last  mentioned  schedule"  must 
mean  a  division  of  the  other  schedule.  The  necessity  for 
the  provision  at  all  is  not  apparent,  whether  it  is  confined 
to  real  property  or  extends  to  real  and  personal,  because 
the  real  property  must  be  registered,  and  registering  tke 
personal  property  is  superfluous.  I  think,  on  the  whole,  the 
decision  was  right,  and  that  the  appeal  must  be  dismissed. 

Mr.  Justice  Babet  : — 


I  share  in  the  difficulty  which  presented  itself  to  the 
mind  of  the  learned  Judge  who  gave  the  decision  appealed 
from,  and  I  must  own  that  I  have  been  considerably  embar- 
rasHcd  by  this  last  point.  The  first  part  of  the  section  says 
— "  Every  such  deed  shall  be  executed."  That  is  certainly 
as   imperative  as    words   can  be.      The  next  imperative 
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injunction  is  that  a  notice  shall  be  given  which  is  to  be 
attested  by  a  Justice  of  the  Peace.  Next  it  is  directed,  in 
words  equally  imperative,  that  there  shall  be  annexed  to 
the  deed  "  a  true  and  particular  account  of  all  the  property 
of  every  description."  That  appears  to  be  also  an  injunc- 
tion which  must  be  complied  with ;  and  now  we  come  to 
what  is  equally  strongly  insisted  upon,  but  which  appears 
almost  impossible  to  be  performed.  It  says — "  In  case  any 
part  of  such  property  be  real  estate  situate  in  Victoria  a 
memorial  of  the  deed  accompanied  by  a  copy  of  such  last 
mentioned  schedule  shall  within  the  like  period  of  fourteen 
days  be  duly  registered."  What  that  last  mentioned 
schedule  is,  there  is  nothing  in  this  same  section  to  shew  us. 
If  you  go  back  to  the  previous  section,  there  is  merely  a 
schedule  of  the  creditors  referred  to,  and  the  only  thing 
that  can  approximate  to  what  is  meant,  is  not  called  a 
schedule,  but  "  a  true  and  particular  account."  If  it  were  a 
slip  of  the  pen,  and  if  we  had  it  in  our  power  to  read  the 
word  "schedule"  as  "account,"  perhaps  that  would  do.  But 
we  must  take  the  words  as  we  find  them ;  and  notwithstanding 
the  extreme  difficulty  of  reading  some  parts  of  this  section 
as  mandatory,  and  allowing  other  words  equally  imperative 
to  be  merely  directory,  I  see  no  other  alternative  than  either 
adopting  that  course,  or  reading  the  latter  part  of  this 
section  as  unintelligible.  It  is  the  duty  of  the  Court  to 
avoid  the  latter  mode  of  proceeding,  if  possible;  and  there- 
fore I  am  driven  to  the  other  alternative,  which  h^  been 
adopted  by  the  learned  Judge,  of  saying  that  these  last 
words  are  directory. 


1866. 

Insolvency. 

In  re 
CUALB. 


Me.  Justice  Williams  :— The  difficulty  I  have  had  to 
contend  with  in  this  case  is  whether  an  assignment  exe- 
cuted by  a  majority  of  creditors  only,  is  any  answer  to  the 
Sheriff ;  but  I  feel  satisfied  that  it  is.  It  is  an  assignment 
of  all  the  property  of  the  debtor,  and  therefore  I  think  it 
is  sufficient. 

Appeal  dismissed  icifh  costs. 
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In  ths  Gk>oi)8  OP  DONALD  McFASLAITB,  Diceassd, 


February  16.  IktBSTATE. 

March  8. 


Me. 


The  mother  of  IV-lE.  WEBB  moved  for  a  grant  of  letters  of  admiiustra. 

an  intestate  U     . 

entitled  to        ^^^  ^  Ihtgald  McFarlane,  the  eldest  brother  of  the  deceased. 

tfon '"n  *"'  ^®  affidavits  upon  which  he  moved  shewed  that  the  deceased 

priority  to  had  died  unmarried  and  intestate,  leaving  a  mother,  three 

and  before''  brothers,  and  a  sister,  surviving  him. 

administra- 

mitted  to  the  ^^-  •JUSTICE  MoLESwoBTH. — ^The  mother  is  entitled  to 

brother,  there    administration  in  priority  to  the  brother.    Before  the  statute 

should  be  a  . 

consent  by        of  James  she  was  entitled,  as  next  of  kin,  to  the  whole  per- 

^^M^^t^  sonal  estate;  but  by  that  statute  brothers  and  sisters  aie 

that  she  allowed  to  participata     She  is,  however,  still  entitled  to 

take^at  ^        administration  in  preference  to  them  (t),    I  think  there 

administra-       should  be  a  Consent  by  the  mother  to  this  application,  or  an 

affidavit  that  she  declines  to  take  out  administration. 

JpplieaHoH  poHponed, 


March  8.  Upon  the  written  consent  of  the  mother,  verified  by 

affidavit,  administration  was  now  granted  to  the' applicant, 
Dugald  Mclbrlane, 


(0  Vid0  '<  WiUiams  on  Exeoators/'  6th  ed.,  p.  870. 
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Iir  TKB  Beai.  Estate  of  JOHN  TWOMET,  Dscea^bed, 

Iktestats. 

AprU  15, 16. 
J  ORIf  TWOMEY  and  Banul  Tioomey  were  in  partner-  The  Act  No. 
ship,  as  sheep  farmers,  on  the  Kolor  station.    Seal  estate,  dLtributioii  of 
the  property  of  the  partnership,  was  vested  partly  in  John  real  estate 
and  Daniely  as  tenants  in  common — ^partly  in  John  solely,  J^^  jg 

and  partly  in  Darnel  solely.    John  Twomey  died  intestate,  confined  to 

,  ,  .        \.   1         . 1  1  i.  caaea  in  which 

and  upon  the  apphcation  of  the  widow,  upon  the  ordinary  the  deceased 

affidavits,  a  rule  was  granted  under  the  Act  No.  223,  sec  fic^*o^®^ 

16,  to  administer  the  lands  vested  in  the  intestate.  the  property, 

with  power  to 
dispose  of  it 
The  rule  not  having  been  yet  drawn  up,  Mr.  J.  W,  Stephen  reaJly  and 

now  called  the  attention  of  the  Court  to  the  &ct,  which  did  and  does  not 

not  appear  on  the  original  affidivats,  of  the  lands  having  extend  to 

been  held  upon  trust  for  the  partnership ;  and  submitted  which  he 

for  the  opinion  of  the  Court,  before  drawing  up  the  rule,  ^^^  either 

whether,  under  the  circumstances,  a  rule  could  properly  be  directly  or 

granted  under  the  Act  No.  223.  tT^y]^*^ 

Our.  adv,  mdt      R^e  to 
administer 

^  ref\iBed  as  to 

'   *  ■  •  Uuads  held  by 

a  deceased 
4^^^      Mb.  Jitsticb  Moleswobth. — ^In  this  case  Mr.  Stephen  partner  upon 

moved  for  an  order  under  the  Act  No.  223,  sec.  16,  for  the  tr^^J^^l^** 

administration  of  property  of  which  John  Twomey  deceased  partnership. 

was  the  proprietor,  under  the  **Beal  Property  Act*'     The 

matter  does  not  appear  very  distinctly  upon  the  affidavits, 

but  it  has  been  stated  by  Mr.  Stephen  that  in  point  of  fact 

the  property  in  question  was  partnership  property  of  John 

Tieomey  9sdA  Darnel  Tunmey^  so  as  to  be  primarily  applicable 

for  their  partnership  liabilities ;  and  subject  to  that,  to  be 

equally  divisable  between  the  partners.    If,  therefore,  John 

Twomey  had  died  prior  to  the  recent  Acts,  his  heir-at-law 

would  have  been  a  mere  trustee  for  the  surviving  partner, 

^  and  for  the  personal  representative  of  John  Twomey.    The 


J.  TWOMEY. 
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1866.  question,  then,  is  upon  the  construction  of  the  16th  section 
of  the  Act  No.  223,  which  corresponds  with  the  section  in 
the  ^^  Intestate  Estates  Act,^'  as  to  property  not  brought 
In  the  goods  of  under  the  ^  Eeal  Froperty  Act'^  The  section  in  question 
is — "  In  every  case  in  which  the  Supreme  Court  shall  be 
satisfied  that  the  proprietor  of  any  freehold  land  under  the 
^Beal  Froperty  Act*  having  power  to  dispose  of  such  land 
by  will  otherwise  than  solely  by  appointment  by  will  or  by 
writing  in  the  nature  of  a  will  in  exercise  of  a  power  shall 
after  the  passing  of  this  Act  have  died  intestate  as  to 
such  land  such  Court  may  grant  a  rule  in  the  form  in  the 
third  schedule  hereto  that  such  land  shall  be  dealt  with  as 
if  it  had  been  held  for  a  term  of  years."  Then,  upon  the 
order  being  made,  the  Act  provides  that  "  all  the  estate  of 
the  deceased  proprietor  in  such  land  shall  vest  in  the  admi- 
nistrator thereof  and  shall  be  assets  in  his  hands  and  be 
administered  without  any  distinction  between  debts  by 
specialty  and  debts  by  simple  contract  and  otherwise  shall 
be  subject  to  the  same  laws  and  be  distributed  in  the  same 
manner  as  if  such  land  had  been  held  for  a  term  of  years." 
Upon  the  entire  purview  of  the  Act,  I  think  it  must  be 
taken  to  be  confined  to  cases  in  which  the  deceased  was  the 
beneficial  owner  of  the  property ;  and  I  think  that  the  ^ 
words  "  having  power  to  dispose  of  such  land  by  will"  must 
be  taken  to  mean  having  power  to  dispose  really  and  bene- 
ficially of  the  property  in  question.  And  if  it  was  not  vir- 
tually his  own  property — if  he  held  it  as  a  trustee,  either 
directly  or  constructively — I  .do  not  think  it  was  intended 
that  an  order  should  be  made  as  under  this  Act.  In  the 
present  case,  the  deceased  partner  was  virtually  a  trustee 
for  the  partnership.  He  had  some  beneficial  interest  in  the 
land ;  hut  so  far  as  the  legal  estate  was  concerned,  he  stood 
in  the  same  position  as  any  other  trustee  ;  and  I  therefore 
do  not  think  that  the  section  in  question  is  applicable,  or 
that  I  should  make  any  order  under  it.  That,  I  think, 
applies  to  both  classes  of  property,  and  I  think  they  have 
devolved  upon  the  heir-at-law,  as  a  trustee  for  the  partner- 
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flhip.    There  may  be  cases  in  which  it  is  doubtful  as  matter      ^  ^^• 

of  fact  whether  such  a  trust  does  or  does  not  arise — ^whether 

the  property  is  or  not  held  under  such  circumstances  as  to 

create  a  trust.     In  such  cases  I  apprehend  that  the  family  Inthe goods  of 

of  the  deceased  might  obtain  an  order,  and  might  take  their 

chance  of  maintaining  that  order  and  acting  upon  it.     But, 

then,  they  would  be  subject  to  have  a  bill  in  equity  filed 

against  them  to  prevent  their  availing  themselves  of  such  an 

order — just  in  the  same  way  as  in  the  case  of  a  mere  trustee, 

if  he  died,  and  his  heir  endeavored  to  appropriate  the  trust 

property  to  himself,  the  cestui  qui  trust  might  file  a  bill  to 

stop  it. 


In  the  Goods  of  FEANCIS  PATNTEE,  Deceased, 

Intestate.  ^fay  31. 

June  7. 
JLN  this  case  letters  of  administration  had  been- already  A  solicitor 
granted.     In  the  Master's  office,  Mr.  Cuthhert,  an  attorney  ™%t^fo  "his 
and  solicitor  of  the  Court,  had  been  proposed,  as  one  of  the  client,  in  an 
sureties  to  the  administration  bond.    The  Master,  consider-  ^j^^  honidi. ' 
ing  the  case  to  fall  within  the  Eule  of  Court,  cap.  x.,  r.  11, 
refused  to  accept  Mr.  Outhbert  as  surety  without  the  order 
of  a  Judge. 

Mr.  Lawes  now  moved  for  an  order  giving  liberty  to  Mr. 
Cuthbert  to  enter  into  the  bond  as  surety.  IMblestoorthy  J. 
— ^I  think  the  rule  as  to  attomies  not  being  bail  has  gene- 
rally been  rigidly  construed,  and  not  extended  to  cases 
which  might  be  supposed  to  be  parallel.]  "We  put  it  to  the 
Master  that  it  did  not  include  such  a  case  as  the  present, 
but  he  required  the  point  to  be  mentioned  to  the  Court. 

Cur.  adv.  vult. 


1 
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1866.  ]^]i,  JirsTicE  MoLEBWOBTH. — ^This  was  an  application  to 

EocLSBLuB-     permit  a  solicitor  to  be  a  surety  for  an  adminiBtratrix.   I  do 

"^^^        not  think  there  is  anything  in  the  Eule  of  Court  to  prevent 

In  thegoodt  €f  a  solicitor  being  a  surety  in  an  administration  bond.    The 

.   AYNTEB.    ppQ^ji^Qj^  is  to  his  boing  bail,  and  the  Eule  is  not  to  be 

June  7.  extended  beyond  its  legal  terms.  In  FuUing  on  Attomeyt, 
page  409,  it  is  stated  that  this  prohibition  does  not  extend 
to  criminal  cases,  and  he  refers  to  JSeae,  v.  Bowes  («),  which 
seems  to  be  rather  a  doubtful  authority.  Howerer,  it  is 
quoted  as  the  recognised  rule  of  the  Court  in  the  book  to 
which  I  have  referred.  I  have  found  also  some  Irish  cases. 
In  a  case  reported  as  Anonymous  (10),  it  was  held  that  the 
rule  did  not  apply  to  an  attorney  giving  security  for  costs 
for  his  client,  and  the  same  had  been  previously  held  in  the 
case  of  Leonard  v,  Leslie  {x)\  I  think  the  rule  is  to  be 
narrowed  to  the  precise  prohibition  mentioned  in  it,  and 
that  a  solicitor  may  be  allowed  to  become  surety  for  his 
client  in  an  administration  bond.  The  present  application 
is,  therefore,  unnecessary. 

(v)  2  Dong.,  466,11.  (to)  1  Ir.  Law  Bep^  294. 

(x)  J5.,  294,». 


Iw  THE  Goods  op  HENET  BEBWEE  WEBSTEE, 
Deceased. 

Junel4u 
Upon  an  ap-       JL  HE  testator  died  in  England,  on  the  4th  Apnl,  1865. 
frtto«°^^*''^      Probate  was  granted  in  Enghind  to  the  executor  and  execu- 

adminifltra-       triz  named  in  the  wilL 
tion  cum  tetta- 
mento  annexo 

npon  an  m-         Mr.  J,  W,  Stephen  now  moyed,  on  an  exemplification  of 

of*a  wiST  ^°"  the  will,  for  a  grant  of  letters  of  administration  cum  testa- 
proved  in 

England,  there  onght  to  be  evidence  that  there  was  property  to  be  acted  npon  in  Eng- 
land. Where  it  appeared  that  the  asBets  in  England  were  swom  nnder  £460  and  duty 
paid  accordingly, 

Reld^  that  tbis  was  ■ufficient. 
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meiUo  anneaeo  to  Bobert  Sellars^  the  attorney  under  power  of      ^  18^- 

the  executor  and  executrix.    [Molesworih^  J. — I  think  there 

ought  generaUy  to  be  evidence  that  there  wha  property  to 

be  acted  upon  in  England.]     Where  there  is  a  doubt  in  in  the, goods  of 

England,  the  only  result  is  that  adminiatration  is  granted   H.  Wsbstsb. 

instead  of  probate — Larpent  v.  Svndry  {y)  ;  but  here  the 

practice  always  is  to  grant  administration  only. 

Mb.  Justice  Molbswobth. — If  there  is  no  property  in 
England,  probate  may  be  granted  there  without  anybody 
having  any  interest  in  disputing  the  will ;  and,  in  that  case, 
I  would  not  be  disposed  to  adopt  the  English  act  of  granting 
probate  without  some  further  enquiry.  If  there  was  any 
snbstantiaL  property  in  England,  I  would  then  assume  that 
what  was  done  there  was  rightly  done.  In  this  case  it 
appears  by  the  exemplification  that  the  assets  in  England 
were  sworn  under  £450,  and  duty  paid  accordingly,  and 
that  I  think  sufficient. 

JppUcation  granted  (z). 


(y)  1  Hagg,  882.  (z)  Vide  next  < 


Is  THE  Goons  OP  GEOBGE  WILLIAM  GOODMAN, 

DSCEASEB. 

H  yr  •7im«28. 

JxLe.  WOBTHINGTON  moYei  for  a  grant  of  letters  of  UpfJITap. 

administration  cum  testamento  annexo,  upon  production  and  P^*^^^^'"^ 

verification  of  an  exemplification  of  a  will  already  proved  in  administrar 

England.     It  did  not  appear  from  any  of  the  materials  J^^  ***" 

before  the  Court  that  the  testator  had  left  any  personal  annexo  upon 
^     .     -nil  an  exemplifi- 

property  m  England.  cation  of  a  wiU 

,  proved  in 

England,  the  Court  requires  evidence  that  the  testator  left  personal  property  in  Eng- 
Und  to  found  the  jurisdiction  of  the  KngliBh  Court. 
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1866.  Mb.  Justice  Moleswoeth. — ^I  think  I  should  adhere 

EccLKsiAfl-     "w^it^  some  degree  of  uniformity  to  the  practice  generally 
TicAL.         adopted  in  cases  of  this  sort,  and  that  practice  has  been  to 
Inthegoodtof  require  evidence  that  the  testator  left  personal  property  in 
G.  Goodman.    Engian^j     j  ^jji  ^^t,  merely  because  the  Courts  in  England 
have  granted  probate,  and  without  any  evidence  before  me 
that  there  was  property  in  England  to  found  their  jurisdic- 
tion, endorse  what  they  have  done. 

Application  refuted. 


In  the  Goods  op  JOHN  HICKMAN,  Deceased. 

June  14,  21. 

The  Court  X  HE  testator  in  this  case  made  a  will  appointing  two 

adrain^BtS*^  executors,  one  of  whom  was  within,  and  the  other  without, 

tion  cum  tea-  the  jurisdiction  of  the  Court.     The  executor  without  the 

annexo  jointly  jurisdiction  had  appointed  an  attorney  under  power  to  join 

to  an  execu-  ^|;h  the  co-executor  in  taking  out  administration, 
tor  in  the 
colony  and 

the  attorney  ^^  j  j^  Stephen  moved  for  letters  of  administration 

in  the  colony  * 

of  a  co-execu-  cvm  testamento  annexo  to  the  executor  within  the  jurisdic- 

colony;°hut^  tion  and  the  attorney  of  the  absent  executor  jointly;  and 

will  grant  applied  that  they  might  be  permitted  to  take  administra- 

probate  to  the  ...,,..                          *a         -r     i           i     j*r>,           /  \ 

executor  in  tion  Without  giving  any  security.    In  the  goods  of  Cooper  (a). 

the  colony  q^    -^  ^y^^  alternative,  for  probate  to  the  executor  in  the 

reserving  '                                                    ^ 

leave  to  the  colony,  reserving  leave  to  the  co-executor  to  come  in  and 


other  executor 
to  come  in 


prove. 


and  prove.  Cur.  adv.  vuU, 


June  21.  Me.  Justice  Moleswoeth. — In  this  case  application 

7,        was  made  for  a  grant  of  administration  cum  testamento 

(a)  Ante  Vol.  I.,  I.  E.  &  M.,  68. 
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annexo  to  an  executor  here,  and  the  agent  here  of  a  co-         IS66. 

executor  out  of  the  colony.     In  the  absence  of  anj  express 

authority  for  such  a  thing  being  done,  I  do  not  like  to 

make  an  order  so  unusual.     I  am  prepared  to  make  the  In  the  goods  of 

ordinary  order  for  probate  to  the  executor  in  this  country, 

saving  the  rights  of  the  other  executor  to  come  in  and 

prove. 

Order  accordingly. 


J.  Hickman. 


Ix  THE  Will  of  WILLIAM  HAWKINS,  Deceased. 


June  21. 


JL  HE  testator  died  in  November,  1865,  having  appointed  Section  16  of 

three  executors.     Two  of  the  executors  proved  the  will;    j)^^  -^^  -^q 

one  of  the  acting  executors  afterwards  died.  authorising 

the  allowance 
of  commission 

Mr.  Bunm,  for  the   surviving  executor,   moved  for  a  to  executors 

.  .or  administra- 

direction  to  the  Master  to  allow  him  such  commission  as  tors,  wUl  not 

should  be  just  upon  his  collections,  upon  affidavits  stating  l^**^*^  "P^"* 

that  the  testator's  property  consisted  of  real  estate,  pro-  special  cir- 

ducing  an  income  of  about  £900  per  annum,  and  of  a  sum  j^^fyw  a 

of  £1,200  cash  in  bank.     That  it  had  been  necessary  to  departure 

investigate  carefully  various  claims  made  against  the  estate  general  rule 

by  the  testator's  brother-in-law,  one  of  which,  for  £1,400,  o^*^«  9°'^- 
.  .         .  The  long 

involved  considerable  trouble  and  inquiry,  and  that   the  practice  of  the 

testator's  widow,  who  was  interested  under  the  will,  con-  ^^^  a°thimr 

sented  to  the  present  application.     He  submitted  that  the  which  it  had 

Court  had  jurisdiction,  under  15  Vic,  No.  10,  sec.  16,  to  S^oiSd  have' 

make  the  order,  which  jurisdiction  had  been  exercised  in  the  eflFect  of 

a  law  against 

the  will  of  Nicholas  Chadwick  (b).  doing  it, 

unless  under 
special  and 
Mb.  Justice  Moleswobth. — In  that  case  I  proceeded  exceptional 

upon  the  ground  of  the  testator's  domicile,  in  a  colony  where  ^*"^J^™®     ^^ 

such  an  allowance  was  usual,  and  on  his  probable  cont^m- 

{b)  Sup.  a.,  Vic,  10th  Nov.,  1865,  ante  VoL  II. 


74  SIJFEEEME  COTJET:  VICTOMA. 

1866.         plation  of  the  executor's  remtmerstion.      It  might  have 

EccLBsiAB-     b^n  a  good  habit  to  haye  made  such  an  aUowance  in  this 

TicAi.        colony,  but  it  has  not  been  made.    The  Act  has  been  in 

In  tkegoodt  of  force  for  manj  rears,  and  no  rules  have  been  framed  under 

TXT    TTAvrvfya 

'  it ;  and  the  only  cases  in  which  I  am  informed  by  the 
Master  that  it  has  been  acted  upon  hare  been  those  of 
creditors  administering. 

Mr.  Bunny, — ^If  the  Court  consider  that  the  circum- 
stances make  such  an  aUowance  improper  in  the  present 
instance,  I  shall  not  press  the  matter,  but  if  any  difficulty 
is  felt  as  to  the  jurisdiction,  I  submit  that  the  power 
clearly  exists.  The  executor  ought  not  to  be  depriyed  of 
his  rights  because  the  Court  has  neglected  to  frame  rule& 
In  the  greater  number  of  wills  testators  proyide  for  the 
remuneration  of  their  executors  ;  and  it  is  considered 
that  in  default  of  such  proyision  the  Court  might  remedy 
the  injustice.  The  section  of  the  Act  was  introduced  to 
supply  an  omission. 

Mb.  Jvsticb  Molbswobth. — It  originated  in  West 
India  legislation.  Every  person  there  was  supposed  to  be 
resident  temporarily,  employed  exclusiyely  in  making 
money,  and  to  haye  no  leisure  to  attend  to  other  persons' 
estates.  The  special  inducement  was  therefore  held  out  in 
contrayention  of  the  general  prmciple  that  a  trustee  should 
make  nothing  by  his  trust.  Here  the  practice  has  been 
not  to  interfere  with  the  operation  of  the  general  principle, 
and  the  testator  in  the  appointment  of  executors  and  the 
executor  in  declining  to  act,  must  be  assumed  to  haye  been 
guided  by  their  knowledge  of  the  practice,  that  executors 
act  gratuitously,  and  that  that  which  had  been  the  rule 
would  continue  to  be  the  rule.  This  is  a  case  in  which 
the  long  habit  not  to  do  a  thing  should  haye  the  effect 
of  a  law  against  doing  it,  unless  under  special  and  excep- 
tional circumstances. 

AppUeaUan  refuted. 


/ 
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A 


McKAT  V,  BDWABDS.  

Jul^  18. 

DMINTSTEATION  to  the  estate  of  William  Barkley,  j^^^^^, 

an  intestate,  was  granted  to  his  widow  on  the  29th  of  June,  tion  de  bonis 

1865.     Hi9  estate  was  sworn  under  £150.     McKay  and  intestate's 

Edwards,  the  Plaintiff  and  Defendant  in  the  present  suit,  estate,  decreed 

had  ent-ered,  as  sureties,  into  the  administration  bond.    The  the  sureties  to 

administratrix  died  on  the  7th  June,  1866,  leaving  no  per-  J^ati^^W 

Bonal  estate  of  her  own,  but  personal  estate  of  her  late  hus-  who  was  also 

band  unadministered  not  exceeding  in  value  £120.     No  the'^adm^inis- 

relatives  or  next  of  kin  of  the  intestate  husband  were  resi-  tratrix. 

dent  in  the  colony.  The  Curator  of  intestate  estates  refused      Semhle,-- 

to  act.     McKay  caused  the  usual  notice  to  be  given  of  his  "^^^  j"  *** 

ecdesi&stical 
intention  to  apply  for  administration  de  bonis  non  of  the  salt  the  Court 

intestate  husband.      The  Defendant   Edwards   entered   a  J"*y  ^?*^ 

letters  of 

caveat  against  this  application,  and  the  Plaintiff  thereupon  administra- 

filed  his  bill,  alleging  the  foregoing  facts,   and  that  the  ^^^5*^,  jf  the 

administratrix  had  become  indebted  to  the  Plaintiff  on  her  ordinary  affi- 

own  account  in  the  sum  of  £30,  for  sums  advanced.     The  quired  for 

Defendant  by  his  answer  complained  that  the  Plaintiff  had  J^®  »™^*^ 

have  been 

furnished  no  accounts  of  the  administration  of  certain  filed, 
property  of  the  administratrix  which  had  come  to  his  hands, 
alleged  that  he  had  acted  in  the  administration  of  the 
husband's  estate  as  agent  of  the  widow,  and  that  there 
were  relatives  of  the  husband  living  in  England  entitled  to 
administration,  and  submitted  that  the  Plaintiff  had  by  his 
conduct  disentitled  himself  to  Administration.  It  appeared 
by  evidence  at  the  hearing  that  the  Plaintiff  had  acted  as 
agent  of  the  administratrix,  who  had  become  indebt<3d  to 
him,  but  not  to  the  extent  stated  in  the  bill. 

Mr.  J,  W.  Stephen  for  the  Plaintiff. — The  case  of  Murray 
r.  Aitken  (r)  is  an  authority  for  the  present  application.    In 

(©)  Sup.  Ct.,  Vict..  28th  Sept.,  ante  Vol.  II. 
W.W.  Ica'b  vol.  III. — I.  E.  &M.  O 
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that,  as  in  the  present  case,  the  grant  was  asked  by  the 
surety  of  the  administrator,  he  being  interested  in  the  due 
application  of  the  estate,  and  liable  for  its  misappropriation. 
The  Defendant  does  not  allege  that  he  is  willing  to  admi- 
nister, and  unless  the  Plaintiff  be  allowed  to  do  so,  the 
estate  will  be  left  unprotected. 

Mr.  Molesivarth  for  the  Defendant. — There  is  no  English 
authority  for  the  grant  to  a  surety.  The  next  of  kin  is  the 
only  person  entitled,  and  a  grant  to  a  stranger  will  in  all 
cases  be  revoked  at  his  instance.  SJceffington  v.  White  (tp). 
The  Plaintiff  intends  to  pay  a  debt  to  himself,  and  seeks  to 
represent  the  estate  against  which  the  claim  is  made.  He 
has  not  proved  his  debt  in  the  Master's  office  as  a  creditor, 
and  is,  under  the  circumstances,  an  unfit  person  to  appoint. 
The  Defendant,  as  co-surety,  is  substantially  interested  in 
opposing  the  application. 

Mr.  J.  W.  Strphen  in  reply. — The  English  decision  is 
inapplicable  to  the  colonial  Act,  which  vests  an  uncontrolled 
discretion  in  the  Court  as  to  the  person  to  be  appointed. 

Mr.  Justice  Moleswobth,  after  stating  the  facts,  pro- 
ceeded as  follows  : — The  Plaintiff  appears  to  have  managed 
matters  for  the  administratrix,  and  to  have  made  advances 
to  her.  He  now  seeks,  as  surety  to  the  bond,  to  have 
administration  granted  to  him.  He  might  have  taken  a  more 
regular  course  by  obtaining  administration  as  a  creditor  of 
the  wife  first.  As  between  himself  and  another  applicant, 
the  Plaintiff  is  not  an  eligible  person,  having  to  call  himself 
to  account.  I  would  give  him  no  preference,  if  there  were 
any  one  to  compete  with  him ;  but  there  is  not.  There  is 
no  sustained  imputation  upon  his  conduct  as  the  adminis- 
tratrix's agent.  Through  somewhat  reprehensible  careless- 
ness, he  has  overstated  the  amount  of  his  debt,  but  he  has 


(to)  2  Hagg,  626. 
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in  no  way  acted  improperlj.  Neyertheless,  I  should  have 
preferred  the  Defendant,  had  he  applied  for  the  grant,  but 
he  has  not  done  so,  though  as  a  last  resource  he  has  stated 
at  the  hearing  his  willingness  to  accept  it.  Delay  and 
expense  would  be  caused  by  permitting  him  to  seek  it  now. 
I  see  no  probability  of  any  next  of  kin  coming  forward ; 
and,  in  the  meantime,  it  is  necessary  that  somebody  should 
act.  I  shall,  therefore,  make  a  decree  for  the  Plaintiff,  but 
without  costs. 


His  Honor  having  ascertained  that  the  ordinary  affidavits 
had  not  been  filed  to  enable  him  to  grant  administration  by 
the  decree,  gave  the  Plaintiff  liberty  to  apply  for  letters  by 
motion  in  the  ordinary  form. 


1866. 


McKat 

V, 

Edwabds. 


Ik  the  Matteb  of  the  TJitdxtesed  Eeal  Estate  of 

GALBEAITH  MOOEE,  Dbceasei).  July  26. 

Augutt  9. 

iTALBBAITR  MOOBE,  the  testator,  specifically  devised  The  Act  No. 

"the  dwelling-house  in  which  I  now  reside,  with  its  appur-  f^^  t*!^*^^"^^ 

tenances,"  to  his  wife  for  life,  with  remainder  to  his  son.  of  a  rule  to 

Subsequently  to  the  date  of  the  will,  fie  purchased  other  ^idevised' 

property  near  to,  but  not  immediately  adjoining,  the  land  real  estate,  in 

upon  which  his  dwelling-house  stood.     He  subsequently  partial  intes- * 

made  a  codicil  to  his  will,  but  neither  the  will  nor  codicil  **°y  J  *"^  ^^ 

such  a  cane  a 
contained  any  general  devise  of  real  estate.    The  executors,  rule  will  be 

being  advised  that  the  land  subsequently  acquired  was  not  ?™pted,vaned 
included  in  the  specific  devise,  and  that,  therefore,  the  tes-  that  given  in 
tator  had  died  ^testate  as  to  it,  applied  under  the  Act  No.  ^^th^^A^f  to 

230,  for  a  rule  to  administer  the  undevised  real  estate.  ^  to  meet 

the  particular 
case. 
Semble. — That  it  is  generally  more  convenient  that  the  undisposed  of  real  property 
and  the  personal  property,  should  be  administered  by  the  same  person ;  but  in  such  a 
case,  separate  accounts  ot  the  different  parts  of  the  property  should  be  kept. 

o  2 
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^^^^  Mr.  J,  W.  Stephen  for  tlie  motion. — ^There  may  ^  a 

queetion  whether  the  after-acquired  land  passed  by  the  will 
or  not ;  but  upon  the  whole  purview  of  the  will,  I  submit 

In  the  that  it  did  not.  [Moleswarthy  J. — The  form  of  order  given 
Q  MooBE.  ^  *^®  schedule  to  the  Act  seems  to  require  that  all  the 
freehold  land  of  the  person  dying  is  to  be  included  in  the 
order,  and  does  not  appear  to  contemplate  a  case  of  partial 
intestacy.]  The  words  in  section  4 — "  In  every  case  in 
which  the  Court  ****  shall  be  satisfied  that  the  owner  of 
any  freehold  land  ****  shall  ****  have  died  intestate  as  to 
such  land,"  necessarily  point  to  a  partial  intestacy,  and  the 
schedule  must  be  made  to  yield  to  the  Act. 

Owr,  adv,  tmU. 


August  9.  Mb.  Justice  Moleswoeth. — This  was  an  application  for 

a  rule  to  administer  as  personal  property  the  undisposed  of 
real  estate  of  Oalhraith  Moore,  deceased.  The  first^question 
to  be  considered  is  whether  there  is  undisposed  of  real 
estate,  which  turns  upon  the  construction  of  the  will.  [His 
Honor  commented  upon  various  passages  in  the  will,  and 
proceeded:]  Upon  the  whole,  I  think  that  the  wiU  in 
question  did  not  operate  upon  the  subsequently-acquired 
portion  of  land,  and  that  as  to  that  he  died  intestate ;  and 
the  Act  No.  230,  I  think,  applies  to  this  case.  In  its 
recitals,  and  in  the  enacting  clause,  it  expressly  deals  with 
cases  in  which  there  is  an  intestacy  of  any  portion  of  the 
property.  The  only  difficulty  which  arises  in  that  construc- 
tion is  that  the  language  of  the  schedule  seems  to  have 
overlooked  the  case  of  a  man  dying  partially  intestate.  The 
schedule  provides  for  the  rule  embracing  all  the  freehold 
land  of  which  the  intestate  died  seized.  But  it  is  a  general 
principle  that  where  the  language  of  an  Act  is  distinct,  it 
cannot  be  overruled  by  any  inconsistency  in  the  schedule. 
It  is  otherwise  where  the  Act  is  indistinct.  Therefore  I 
shall  have  to  vary  the  rule  in  this  case  by  making  it  apply 
only  to  the  freehold  land  not  specifically  devised  by  the 
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will  OP  codicil,  referring  to  them  bj  dates,  but  making  the  1®^- 

rule  operate  upon  the  rest  of  the  property.  Eccussias- 

TICAI^ 

There  are  in  this  case  a  widow  and  next  of  kin,  and  there  I»  ike 
are  executors  appointed  by  the  wilL  The  executors  apply  q  Moobb. 
for  administration,  and  the  widow  is  willing  to  renounce 
her  claim  in  their  favor.  I  think  as  the  undisposed  of  real 
property  and  the  personal  property  will  have  to  be  adminis- 
tered very  nearly  in  the  same  manner,  it  will  be  more  con- 
venient that  the  same  persons  should  administer  both  ;  and 
I  therefore  make  the  rule  to  administer  in  favor  of  the 
executors,  as  upon  the  consent  of  the  widow.  I  will  not 
make  it  part  of  the  order,  but  it  will  be  convenient  that 
these  gentlemen  should  keep  separate  accounts  of  the  diffe- 
rent parts  of  the  property,  so  that  if  any  question  arises 
hereafter  there  may  be  no  difficulty  in  distinguishing  the 
one  from  the  other,  and  the  application  of  it. 

Motion  panted. 


Lr  THB  Beal  Estatb  of  WILLIAM  WALLIS,  Degbased.     j^u^utt  30. 

September  3, 

William  wall  is  died  intestate,  being  at  the  time  whether  a 
of  his  death  the  lessee  of  certain  Crown  lands  selected  by  ^'Jr^^^so!'* 
him  under  the  provisions  of  the  "  Land  Act  1862,"  sec.  23.  to  administer 
Some  annual  payments  of  rent  had  been  made  by  him,  but  ^^^tate, 
the  whole  sum  of  £1  an  acre  had  not  been  paid  at  the  time  does  or  does 
of  his  death.    Administration  of  the  personal  estate  of  the  ^pon  property 
intestate  had  been  granted,  and  the  administrator  had  sold  P^^^^^^i^^ 
the  intestate's  interest  in  the  Crown  lease  and  land  thereby  a  lease  under 
demised ;  but  the  Commissioner  of  Titles,  under  the  "  Beal  ^  ®^  ig62," 


Froperty  Acty^  refused  to  register  the  transferree  of  the  sec.  23. 
personal  representative  as  owner  of  the  leased  land,  he  being 
of  opinion  that  having  regard  to  the  "  L<ind  Act  1862,"  sec. 
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1866.         22,  the  demised  land  passed  as  real  estate  to  the  heir  or  real 
EcoLssiAs-     representatiTe,  and  not  as  a  chattel  real  to  the  personal 
Tio^        representative. 
In  the 
W.  Walli^      ^^'  ^orihingt(m  now  moved,  under  the  Act  No.  280,  for 
a  rule  to  administer  the  land  in  question. 

Cur.  adv.  vult. 


September  8.  Mb.  Jubticb  Moleswobth. — ^In  this  matter  I  will  make 
an  order  for  administration  under  the  Act  No.  230,  which 
will  he  in  the  form  in  the  schedule  to  that  Act.  It  is 
unnecessarj  for  me  to  decide  now  what  the  operation  of  the 
order  will  he,  or  whether  it  does  or  does  not  operate  upon 
property  of  which  the  intestate  had  a  lease  under  the  ^^Land 
Act  1862." 

Applieatum  ffranUd. 


Aug.  16, 20.       In  the  Ooods  of  WILLIAM  KEIJjY,  Deceased. 

September  25. 

To  render  a  J\l1.0TI0N  for  prohate  of  the   wiU  of  William  Kell^. 
muiit  be  *  ^  *^®  original  will  the  signatures  of  the  attesting  wit- 
signed  by  tiie  nesses  were  ahove  that  of  the  testator,  and  from  the  affida- 
tesUtor  before  _    ,         ,       ,     ,  .     -         .        ,    ,         .,,  ,    « 
the  attesting  ^ts  it  appeared  that  they  had  in  fact  signed  the  ;inll  hefore 

Ito^r         *^®  testator  himself  signed  it. 
•ignatnrei. 

Mr.  Bunny,  for  the  motion,  referred  to  Moore  v.  King  {x\ 
Cooper  V.  Bockett  (y),  and  In  the  goods  of  Hoskint  (z). 

Cur,  adv.  vuU. 


Augwt  20.         Mb.  Justice  Moleswobth. — ^This  is  an  application  for 
probate,  and  the  question  arises  under  the  9th  section  of 

(«)  8  Curt.,  d43.  (y)  8  Curt.,  648;  and  4  Moo.  P.C,  419. 

(«)  82  L.  J.,  Ptob.,  158. 
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the  "  Wills  Actr  The  document  of  which  probate  ia  ^^^ 
sought  appears  in  all  other  respects  to  have  been  carefully 
prepared,  but  unfortunately  the  attesting  witnesses  sub- 
scribed their  names  above  that  of  the  testator,  and  before  IntheaooiUof 
the  testator  signed.  If  the  question  were  untouched  by  '  "^^* 
previous  authorities  I  should  myself  be  disposed  to  say 
that  the  will  ought  to  be  considered  good.  All  the  requi- 
sites of  the  Act  have  been  complied  with,  and  I  do  not 
think  the  Act  requires  that  all  the  several  acts  necessary 
for  the  validity  of  the  wiU  shall  take  place  in  the  order  in 
which  they  are  stated  in  the  Act.  However,  I  fear  that 
the  matter  must  be  considered  as  settled  by  the  authorities. 
There  are  several  cases  in  2  and  3  Cartels  upon  the  point ; 
and  in  Cooper  v,  BoekeU,  Sir  Herbert  Jenner  Fust  arrives 
at  the  conclusion  that  the  signatures  of  the  attesting  wit- 
nesses must  succeed  in  point  of  time  that  of  the  testator. 
In  that  case  there  was  an  appeal  to  the  Privy  Co  mcil,  and 
though  the  Judges  recognised  the  point  of  law  as  debate- 
able,  they  took  a  great  deal  of  pains  to  satisfy  themselves 
that  the  signature  of  the  testator  preceded  those  of  the 
witnesses.  The  pains  they  took  to  avoid  the  decision  of 
the  point  of  law  shews,  I  think,  that  their  views  were  in 
accordance  with  those  of  the  learned  Judge  of  the  Court 
below.  Mr.  Bunny  also  kindly  referred  me  to  the  case  of 
Be  Soskins,  in  which  Sir  Cresswell  Cresswell  appears  to 
have  adopted  the  same  view  in  an  undisputed  case.  I 
think  the  matter  is  so  far  settled  on  authority  that  I  am 
bound  to  follow  the  decisions  and  hold  that  it  is  in  point  of 
law  necessary  that  the  will  should  be  signed  by  the  testator 
before  the  attesting  witnesses  affix  their  signatures.  I 
therefore  refuse  probate  of  this  will. 

Motion  refused. 


Upon  appeal  to  the  fuU  Court  (a)  the  above  decision  September  25. 
was  unanimously  affirmed,  and  the  appeal  dismissed, 
(a)  Corsm  Stawell,  C.  J.,  Barrif,  J.,  and  Williams,  J. 
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In  the  Goods  of  JOHN  MAESH  MINTEE,  Dbcbasid. 

September  27.      ._ 

Ocioh^ll.  Jqj^^  MAB8R  MINTEB  died  in  Victoria  9tli  July, 
Administra-  1860,  and,  as  it  was  supposed,  intestate.  Letters  of  admin- 
goods  of  M.      istration  were  granted  in  Victoria  to  his  widow.    The  estate 

was  granted      in  Victoria  was  sworn  under  £1,000.     A  will  made  by  the 

in  Victoria  as 

upon  intcs-        decease^  in  England,  dated  19th  July,  1845,  was  subse- 

aSSin^shTitrix  ^^^'^^^^   discovered,    by  which   his  widow    and    William 

collected  as-      Richard  Ql^mer  were  appointed  executrix  and  executor. 

^^*of  them    T^®  executor  proved  the  will  in  the  Court  of  Probate  in 

afl  directed  by    England  1st  June,  1861,  and  the  executrix,  who  returned 

discovert"  ^  *^  England,  also  proved  the  will  in  the  Court  of  Probate, 

wiU,  of  which    pursuant  to  leave  reserved,  28th  September,  1861.     The 

executrix,  and  estate  in  England  was   sworn  under  £20.      The  widow 

which  she  and  collected  the  estate  of  her  late  husband  in  Victoria  as 
her  co-execu- 
tor proved  in     administratrix  under  the  intestacy,  but  applied  a  portion  of 

A^r  her  *^®  assets  80  collected  as  executrix  under  the  will,  and  died 

death  the  in  Victoria,  30th  March,  1866,  intestate.     Upon  her  death 

the  surviving  ^^  executor,  resident  in  England,  transmitted  a  power  of 

executor  of  attorney,  authorising  George  Valentine  to  obtain  from  the 

administra-  Supreme  Court  of  Victoria,  probate  or  administration  with 

tion  de  bonie  ^^^  ^^  annexed  of  John  Marsh  Minter. 

non  or  m.,  in 
Victoria. 

Held,  that 
guch  grant  Mr.  Lawes  moved  on  behalf  of  Valentine  as  attorney  of 

could  not  be      ^jj^  executor  of  Minter,  for  administration  de  bonis  nan  with 

made  until 

theadminis-      the  will  annexed,  upon  affidavits  setting  out  the  circum- 

mnted  as        stances,  and  that  the  present  value  of  the  estate  was  under 
nponintes-        £100,  and  upon  an  exemplification  of  the  will  from  the 
calied  in  an^"   Court  of  Probate.    He  submitted  that  the  letters  of  admin- 
revoked,  istration  abready  granted    were  voidable,  not  void.      The 
only  difficulty  which  would  arise  would  be  between  the 
sureties  of  the  administratrix,  or  her  representative,  and 
the  representative  of  the  testator ;  but  that  was  no  objec- 
tion to  the  present  application. 

Our.  adv.  vult 
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Mb.  Justice  Moleswoeth. — In  this  case  it  has  been         1®^^- 
stated  that  Mrs.  Minter  administered  under  the  will,  and     Eoclesiab- 
conseqaentlj  did  not  deal  under  her  obligations  in  Victoria.         "^^'" 
No  proceedings  were  taken  to  revoke  the  Victorian  grant  In  the  goods  of 

as  on  intestacy.     After  living  in  England  for  some  time,  she     '    ' inter. 

returned  to  Victoria,  and  died  here.  An  application  is  now  October  11. 
made  for  administration  de  bonis  non,  in  respect  of  the  pro- 
perty which  she  dealt  with  under  the  administration.  This 
I  cannot  regularly  grant.  I  cannot  recognise  the  wrong 
grant.  The  practice,  as  stated  in  Williams  on  Executops^ 
5th  ed.,  p.  507,  is  to  call  in  and  revoke  the  first  administra- 
tion before  the  second  is  granted.  The  attorney  of  the 
executor  may  call  in  the  grant  on  the  authority  of  Trower 
V.  Cox  (h)y  referred  to  at  p.  514  of  Williams  on  Executors, 
The  administratrix  being  dead,  her  representatives  are  the 
only  persons  who  can  be  called  upon  to  bring  it  in.  I  shall 
require  further  evidence  of  the  authenticity  of  the  English 
will ;  and  if  administration  be  granted,  I  should  grant  it  of 
the  entire  property,  and  require  security  for  £2,000. 


(6)  1  Add.,  19. 
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JV'op.  1,  8. 

There  is  no- 
thing in  the 
•«  Transfer 
of  Land 
Statute"  tor- 
bidding 
separate 
motions  for 
rules  to 
administer 
land  nnder 
that  Act,  and 
land  not  nnder 
that  Act ;  and 
separate  rnles, 
if  applied  for, 
will  be  grant- 
ed at  the 
administra- 
tor's risk  as 
to  costs,  for 
the  costs  of  an 
unnecessary 
motion  will 
not  be  allowed 
on  passing 
the  adminis- 
trator's 
accounts. 


Iir  THE  Ebal  Estate  op  EOBEET  MOREISON, 
Deceased,  Iktestatb. 


Ml 


R.  MOLESWORTR  moved,  under  the  Act  No.  230, 
for  a  rule  to  administer  freehold  lands  of  the  intestate  not 
under  the  *'  Transfer  of  Land  Statute;"  and,  as  a  separate 
application,  for  a  rule  as  to  lands  under  that  statute. 
Although  under  section  72  of  the  "  TraTufer  of  Land 
Statute,''  a  rule  granted  under  the  Act  No.  230  would 
include  lands  under  the  "  Transfer  of  Land  Statute,''  yet  it 
is  submitted  that  it  is  competent  to  the  administrator  to 
obtain  separate  orders  as  to  each  description  of  property. 

Cur.  adv.  vuU, 


Me.  Justice  Moleswobth.— There  is  nothing  in  the  Jo*  8* 
"  Transfer  of  Land  Statute  *'  forbidding  a  separate  motion 
as  to  land  under  that  Act,  and  the  application  will  be 
granted,  although  it  doos  not  appear  to  be  necessary. 
I  may  state,  in  making  the  order,  that  it  is  granted  at  the 
administrator's  risk  as  to  costs,  for  I  should  not  allow  the 
costs  of  an  unnecessary  motion  on  passing  an  administrator's 
accounts. 

Motions  granted. 
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1866. 
TEEACT  V.  TEEACT.  .^^   MATBmoyiAL 

PMajjf  3,  4. 
ETITION  by  Catherine  Treacy  for  divorce  from   hec^  petition  wan 

huflband,  George  Seward  Treacy,  on  the  grounda  of  adultery,  ^^^  *>y  » 
,,.,..  •  husband, 

cruelty,  and  desertion.  praying  a 

divorce,  on  the 
ground  of 
A  petition  had  been  filed  in  July,  1863,  by  the  husband,  adultery  by 

praying  a  divorce  from  the  wife  on  the  ground  of  adultery  J^^^^^  ^ 

charged  in  the  petition.     An  answer  to  that  petition  was  fi\cd  by  the 

vDifia  And 

then    filed  by   the  wife  and   co-respondent,   denying  the  co-respondent, 

charges  on  oath.     That  petition  was  not  further  prosecuted,  denying  the 

,  charges  on 

and  was  lately  dismissed,  on  the  application  of  the  wife,  for  oath,  and  the 

want  of  prosecution.  v^mon  was 

*  subsequently 

dismissed  for 

Mr.  Wood  and  Mr.  DOaon  for  the  Petitioner.  ^'^*/  P^ 

wife  after- 
The  Bespondent  did  not  appear  by  counsel,  or  take  any  tioned  fo/ 
part  in  the  proceedings,  although  personally  present  in  divon^ontho 

Court.  adultery  by 

the  husband, 
cruelty,  and 
Counsel  for  the  Petitioner  brought  under  the  notice  of  desertion. 

the  Court  the  facts  of  the  former  petition  having  been  did^otan^er 

presented  and  dismissed ;  and  the  present  Petitioner,  and  or  defend  the 

the  co-respondent  in  the  former  petition,  were  examined,  wife  and  the 

and  (inter  alia)  denied  on  oath  the  adulteries  charged  in  former  co- 
.  .  respondent 

that  petition.  were  ex- 

amined, and 
denied  on 
The  Chiet  Justice  delivered  the  judgment  of  the  Court  o»th  the  adul- 

in  favor  of  the  Petitioner  upon  the  charges  of  adultery  and  in  the  bus- 
desertion  by  the  husband,  and  proceeded  as  follows : —  band's  i^i- 

Court  being 
satisfied  with 
their  denials  and  explanations,  made  a  decree  for  a  divorce. 


The  mere  &ct  that  the  Bespondent  in  a  ^vorce  suit  is  not  adverse,  is  not  sai&cient 
to  constitnte  collusion  with  the  Petitioner. 


Tbbxot. 
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v^^^^,^  There  remain  only  the  counter-charges,  and  the  ques- 

Matbimonial  tion  of  collusion.  The  co-respondent  in  the  former  case 
Treacy  ^^  been  very  properly  called  as  a  witness  for  the  satisfac- 
tion of  the  Court.  He  and  the  Petitioner,  have  denied  tm 
oath  the  imputations  against  them.  The  facts  on  which 
suspicion  had  heen  based  have  been  explained.  One  of 
those  very  facts  was  originally  stated  by  the  Petitioner 
herself,  the  borrowing  of  money  from  the  co-respondent, 
and  would  not  have  been  known  had  she  herself  not  men-  I 

tioned  it.  The  volunteeriug  of  those  facts  by  the  Peti- 
tioner is  in  her  favor.  The  Court  is  satisfied  with  the 
denials  and  explanations  on  oath  of  the  present  Petitioner  | 

and  the  co-respondent  in  the  former  suit.  I 

As  to  collusion,  the  case  is  abo  peculiar.  The  former 
petition  was  apparently  resisted  in  the  most  effective  way 
possible :  it  was  contested,  and  ultimately  defeated.  The 
husband  may  now  be  ready  to  permit  the  success  of  this  I 

petition,  without  at  the  same  time  being  guilty  of  collufiion,  { 

by  misleading  the  Court,  or  in  any  way  keeping  from  the 
Court  the  real  nature  of  the  case.    The  mere  &ct  that  the  ! 

Eespondent  is  not  adverse,  is  not  sufficient  to  constitute 
collusion  with  the  Petitioner. 

On  the  whole,  we  think  that  the  Petitioner  is  entitled  to 
a  decree  for  a  divorce.  Having  regard  to  the  Eespondent's 
conduct,  we  think  that  if  he  has  the  means,  he  should  pay 
the  costs. 

Decree  far  divorce,  tciih  costs. 
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1866. 
MOFFAT  V.  MOFFAT.  M.^^i.l 

May  1,  4,  14. 

jljL  petition  by  the  wife  for  dissolution  of  marriage  on  Domicile  in 

the  ground  of  adultery  and  bigamy  by  the  husband,  had  Jof^^p^!^ 

been  preeented  to  Mr.  Justice  Barry,  who  reused  to  accept  snmed  from 

it,  on  the  ground  that  the  Petitioner  was  not  domiciled  in  ^^y  residence 

Victoria.     The  statements  of  the  Petitioner  material  to  the  i^®***  ^^^  * 

-   1       .  .  <•  n  T  'I  '®^  months, 

question  of  domicile  were  as  follows  : — "  I  was  mamed  to  followed  by 

"  the  Eespondent  in  Sydney,  in  October,  1863.    I  was  bom  J.^^^^^'q^'! 

"  in  Sydney,  and  prior  to  my  marriage  I  resided  at  Sydney,  finement  in 

"  but  subsequently  I  have  resided  and  am  now  residing  at  E|^^  SS^ 

"  East  Melbourne,  in  Victoria.     The  Eespondent  was  bom  cile- 

"  in  England.     He  resided  for  some  time  in  New  Zealand,  where  the 

"  subsequently  at  Sydney,  afterwards  for  twelve  months  and  ^"f*^  ^^^^^ 

"  upwards  in  Melbourne,  and  he  is  now  a  prisoner  under-  tion  to  make 

"  going   a  sentence  in  Pentridge  Gaol,  near  Melbourne,  dissolutlcm'of 

"  I  and  the  Eespondent  cohabited  at  Sydney  for  about  two  marriage,  it 

"  months  after  our  marriage,  when  he  left  me  on  the  pre-  Jhe  petit^^ 

"  tence  of  awaiting  remittances  at  Maitland,  and  we  never  *°'  ^^®  P^'*- 

pose  of  per- 
"  afterwards  cohabited.    The  Eespondent  was,  in  November,  mitting  an 

«  1864,  tried  and  convicted  in  Melboume  of  obtaining  ?PP*'*V^''  ^\ 
'  °    J:Tivy  Council. 

"  money  under  false  pretences ;  and  in  August,  1865,  was 
"  tried  and  convicted  there  of  bigamy." 

Dr.  Mackaify  for  the  Petitioner,  now  moved  the  full  Court 
for  the  acceptance  of  the  petition. — ^This  is  the  only  mode 
in  which  counsel  can  be  heard  on  behalf  of  the  Petitioner, 
who  cannot  be  represented  in  Chambers.  The  objection  to 
the  reception  of  the  petition  is  that  the  domicile  of  the 
Petitioner  is  in  New  South  Wales,  and  not  in  Victoria ;  but 
the  wife's  domicile  is  that  of  the  husband.  Although  the 
husband  would  not  acquire  a  Victorian  domicile  by  being 
imprisoned  in  Victoria,  it  appears  from  the  petition  that  he 
resided  there  for  some  months  before  his  imprisonment ;  and 
in  the  absence  of  any  evidence  of  an  intention  to  leave  the 
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^J^^^      colony,  the  jurisdiction  attaches  upon  that  residence.    The 
Matbihovial  cases  upon  domicile  regulating  the  suceession  to  property, 
MoppAT       *"^  ^^*  ^  point  upon  the  question  of  domicile  as  to  mar- 
».  riage.     As  to  property,  there  can  be  but  one  domicile. 

Moorhause  v.  Lard  (c),  Whicker  v,  Sume  {d),  Yelverton  v. 
Telverton  (e) .  [The  Chief  Justice.— What  did  the  Petitioner 
come  to  Melbourne  for?]  It  may  be  admitted  that  she 
came  for  the  purpose  of  the  prosecution  for  bigamy,  with- 
out affecting  her  right  to  sue  here,  which  depends  upon  the 
husband's  domicile.  Warrender  v,  Warrender  (/),  Dolp^n 
V.  Eobim  (y),  Argent «.  Argent  (A),  Cox  «.  Cox  {J). 

Cur.  adv,  tmlt. 


Ifoy  14.  The   Chief  Justice. — The   Court  has  no  proof  that 

"^  Moffat  was  domiciled  in  this  countiy  previous  to  his  incar- 
ceration ;  and  confinement  in  a  prison  will  not  give  a  domi- 
cile. If  the  facts  of  this  case  give  the  applicant  a  domicile 
here,  she  might  have  two,  three,  or  more  domiciles  at  one 
and  the  same  time,  and  have  a  right  baf  ed  on  each  domicile 
to  sue  in  as  many  courts  in  different  parts  of  the  British 
dominions  for  a  divorce.  The  hardship,  if  any,  is  due 
to  the  neighbouring  colony  not  having  adopted  a  local  law 
of  divorce.    That  cannot  affect  this  Court.    The  inhabitants  | 

of  New  South  Wales  cannot  complain  if  the  Supreme  i 

Court  of  this  colony  exercises  cautiously  a  jurisdiction 
about  which  it  entertains  doubt.  It  has  been  suggested 
that  the  Court  should,  whatever  its  opinion,  decide  to 
accept  the  petition,  that  there  may  be  an  appeal  to  the 
Privy  Council;  but  the  Court  thinks  it  wiser  and  more 
proper  in  so  grave  a  matter  to  act  the  other  way,  and 
express  its  opinion  m  limine  against  a  jurisdiction  which  it 
does  not  think  it  possesses. 

Petition  rejected, 

(c)  10  Ho.  Lo.  Caa.,  272.  (g)  29  L.  J.  Prob.,  11. 

\d)  7  /*.,  124.  (A)   84  Ih.,  133. 

{e)  29  L.  J.,  Prob.  34.  \S)  30  Ih.,  256.  i 


(/)  2  C.  &  F ,  488. 
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Matrimonial 
BAILEY  V.  BAILEY  AND  GBAY.  

Sept.  24,  25. 

Jl  ETITION  by  John  Bailey,  against  his  wife,  Alicia  Bailey,  A  wife  obtain- 

for  a  divorce,  on  the  ground  of  adultery  with  Edward  Qray^  against  her 

the  co-respondent.     It  appeared  in  the  course  of  the  case  ?"*?*'^^  ^^^ 

that  the  present  Itespondent  obtained,  on  the  12th  October,  separation  on 

1864,  a  decree  against  her  present  husband  for  a  judicial  croelT^^Sub- 

separation  on  the  ground  of  cruelty ;  and  that  the  husband  saqnently  she 

and  wife  have  been  separated  under  that  decree  since  its  ad,iitcry.    On 

date.  petition  by 

the  husband 
for  divorce, 

]tfr.  Mxchie,  Q.C.,  and  Mr.  Lawes  for  the  Petitioner.  ^v^*^'  ^*^*5 

*  ^      '  the  decree  of 

separation  had 
No  appearance  for  the  Eespondent  or  co-respondent.  to  the^ubse- 

quent  adultery 

Acts  of  adultery  subsequently  to  the  degree  of  judicial  ^^^  decree 
separation,  were  clearly  proved  against  the  Respondent.        granted  for 

the  marriage. 

The  Chief  Jctstics. — ^The  decree  in  the  former  suit  is  a 
difficulty,  rendering  further  consideration  necessary. 


Cur,  adv.  vulL 


The  Chief  Justice. — This  was  a  suit  by  a  husband  for  September  25. 
divorce  on  the  ground  of  adultery  by  the  wife.  A  decree 
for  judicial  separation  was  obtained  in  this  Court  in  1864 
by  the  wife  against  the  husband,  on  the  ground  of  cruelty, 
and  they  have  under  that  decree  been  separated  since  its 
date.  All  the  members  of  the  Court  felt  some  difficulty  on 
the  ground  of  doubt  whether  the  decree  of  separation  had 
not  conduced  to  the  subsequent  adultery  of  the  wife.  But 
the  Court  now,  after  examining  the  evidence,  are  unanimous 
in  granting  the  decree  prayed  by  the  husband. 

Decree  for  dissolution  of  marriaye. 
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Matbihoniai. 

Sept.  2^  29. 
Dec,  IS,  22. 

A  wife  pre- 
sented a  peti- 
tion for  disso- 
lution of 
marriage  on 
the  ground  of 
adultery  and 
cruelty.    The 
Court  was  of 
opinion  that 
'  the  adultery 
of  the  hus- 
hnnd  was 
established, 
but  that  the 
facts  proved 
did  not 
amount  to 
legal  cruelty ; 
and  refused  a 
decree  for 
dissolution, 
but  gave  the 
petitioner  the 
option  of 
having  the 
petition  dis- 
mimed,  or 
taking  a 
decree  for 
judicial  sepa- 
ration.   The 
petitioner  did 
not  exercise 
the  option. 


TEESTEAIL  v.  TEESTEAIL. 

Jl  ETITION  by  the  wife  for  dissolution  of  marriage,  on 
the  ground  of  the  husband's  cruelty  and  adultery. 

The  facts  appear  from  the  judgment  of  the  Court. 

Mr.  Michie,  Q.C.,  and  Mr.  Latoes  for  the  Petitioner. 

No  appearance  for  the  Eespondent. 

Our,  adv.  vult. 


The  Chibp  Justice. — In  this  case  a  petition  has  been  SepiA 
presented  for  a  dissolution  of  marriage  on  the  ground  of 
adultery  coupled  with  cruelty.     The  evidence  is  sufficient 
to  satisfy  the  Court  that  adultery  has  been  committed. 


The  case  as  regards  the  cruelty  is  a  peculiar  one.  Stevitia 
may  consist  of  insults  which  lower  the  wife  from  that  posi- 
tion which  she  properly  occupies — whatever  that  position  in 
life  may  be.  Then,  if  the  husband  inflict  violence  on  her,  or 
threaten  her  so  as  to  give  reasonable  ground  for  apprehend- 
ing violence,  that  will  amount  to  savitia.  What  exactly  will 
but  presented  ^^  ^^  ^^*  amount  to  scBvitia  depends  upon  the  circum- 
a  second  peti-    stances  of  each  particular  case ;  and  it  is  almost  impossible 


in  addition  to'    *<>  ^^y  down  a  general  rule  to  apply  to  all  cases.  The  present 

former  facts,     j^g  ]^  strikes  me,  eoes  as  near  to  sttvitia  as  it  can,  but  does 

the  wilful  ^ 

communica-      not  amount  to  it.     The  Petitioner's  feelings  as  a  wife  were 

v  ^nemd  wounded.     She  labored  under  a  strong  conviction,  against 

disease,  which 

from  motives  of  delicacy,  and  being  ignorant  that  it  amounted  to  legal  cruelty,  she  had 

omitted  to  refer  to  on  the  former  petition. 

The  Court,  under  the  circumstances,  consented  to  accept  the  second  petition  on  the 
wife  paying  the  costs  of  the  former  suit. 


Observations  upon  the  character  of  cruelty  amounting  to  ettvitia. 
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Teestbul 

V. 
TSESTBAIL. 


which  she  even  struggled,  that  there  was  an  improper  inter-  l^^- 
course  between  her  husband  and  the  woman  with  whom  he  Matbimonial 
associated.  He  was  in  that  woman's  house,  as  the  Petitioner 
says,  from  night  to  morning,  and  from  morning  to  night. 
All  that  was  very  difficult  to  bear,  but  it  is  not  stevitia.  It 
is  very  improper  conduct  on  the  part  of  a  husband,  but  is 
not  conduct  with  which  this  Court  can  interfere.  A  gain, 
drunkenness  is  most  improper  cgnduct  on  the  part  of  a 
husband.  Betuming  home  intoxicated,  and  a  loathsome 
beast,  just  at  the  time  when  he  ought  to  afford  some  enjoy- 
ment— as  far  as  society  is  concerned — ^to  his  wife,  is  conduct 
of  which  every  man  must  disapprove;  but,  unless  it  is 
accompanied  by  other  acts,  it  is  not  conduct  which,  accord- 
ing to  the  decisions  in  the  mother  country,  this  Court  can 
take  cognisance  of.  No  actual  violence  was  inflicted  upon 
the  Petitioner.  The  utmost  to  which  the  evidence  went 
was  that  lie  slapped  her  on  the  face.  That  is  an  insidt ;  but 
a  mere  slap  on  the  face  with  the  open  hand  is  not,  in  my 
opinion,  violence,  amounting  in  the  eye  of  the  law  to  savitia. 
It  is  said  that  there  were  threats  made  use  of,  and  from 
those  threats  it  was  reasonable  to  apprehend  violence ;  and 
that  on  one  occasion  the  hiisband  pulled  his  wife  out  of 
bed  by  her  neck.  Viewing  that  seriously,  it  is  rather  the 
prank  of  an  idle  school-boy  than  the  act  of  a  husband  who 
intends  to  inflict  serious  violence  on  his  wife.  She  went  to 
an  adjoining  room,  and  afterwards  came  back  to  her  own 
bed,  clearly  shewing  that  she  herself  did  not  apprehend 
violence — and  that  is  by  no  means  an  inaccurate  test  of  the 
probability  of  future  violence.  I  do  not  mean  to  say  that 
a  forgiving  wife  is  not  to  be  protected ;  but  if  a  wife  appre- 
hends no  violence  herself,  it  can  hardly  be  said  that  there  is 
an  apprehension  of  future  violence.  I  do  not  think  there 
is  any  evidence  that  the  wife  ever  entertained  any  appre- 
hension that  her  person  was  in  danger,  or  that  her  husband 
ever  intended  to  inflict  any  injury  on  her.  She  has  been  ill 
treated,  so  far  as  improper  treatment  of  a  wife  is  concerned, 
and  has  a  great  deal  to  complain  of;  but  tbere  is  nothing, 
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1866.  jjj  jQy  opinion,  amounting  to  stffvitia,  of  wliich  this  Court 

MATBDioiriAL  can  take  cognisance.     I  do  not  wish  it  to  be  inferred  &om 

Tr~trail  ^^T^^^S  which  has  fallen  from  me  that  the   Court  will 

9.  sanction  any  such  conduct  on  the  part  of  a  husband  towards 

BE8TSAIL.  j^^  ^^^     ^^  think  the  wife,  if  she  desires  it,  is  entitled  to 

a  decree  for  judicial  separation,  with  costs. 


The  Petitioner  did  not  exercise  the  option  of  taking  a 
decree  for  judicial  separation,  but  on  13th  November,  1866, 
presented  another  petition,  repeating  the  statements  of  the 
former,  but  adding  allegations  in*  paragraphs  Nos.  7  and  8, 
of  cruelty  by  the  husband  in  wilftilly  communicating  vene- 
real disease.  No  mention  of  this  matter  was  made  in  the 
former  petition,  or  in  the  Petitioner's  evidence.  The  second 
petition  explained  the  omission  by  the  following  allegation, 
after  referring  to  the  proceedings  upon  the  first  petition : — 
"  That  subsequently  to  the  hearing  of  the  first  petition, 
"  your  Petitioner  for  the  first  time  communicated  to  her 
"  proctor  the  facts  set  forth  in  paragraphs  7  and  8,  who,  in 
"  conference  with  counsel,  advised  that  if  the  {acts  men- 
"  tioned  therein  did  not  in  themselves  amount  to  legal 
"  cruelty,  they  did  so  in  conjunction  with  the  facts  proved 
"  on  the  hearing  of  the  first  petition.  That  the  reasons 
"  why  your  Petitioner  did  not  disclose  the  matters  alleged 
"  in  paragraphs  7  and  8,  were  that  your  Petitioner  was 
"  ashamed  to  mention  such  subjects,  and  was  not  aware  that 
**  it  was  right  or  necessary  to  do  so ;  and  it  was  only  on 
"  being  advised  by  counsel  in  conference  to  return  to  coha- 
"  bitation,  that  your  Petitioner  reluctantly  mentioned  the 
"  said  matters ;  and  your  Petitioner  says  she  was  greatly 
"  confused  whilst  giving  her  evidence,  from  the  novelty  of 
"  the  position,  the  nature  of  the  trial,  and  the  presence  of 
"  the  Eespondent  and  Mrs.  J. "  (the  person  with  whom 
adultery  was  charged).  This  petition  was  presented  to 
Mr.  Justice  Barry,  in  Chambers,  who  declined  to  accept  it 


INSOLVENCfT,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES.  93 

alone,  but  suggested  that  the  application  should  be  made  to         1866* 
the  fiill  Court.  Mateihoniai. 


Tbestbail 

V. 

Mr.  Lawes  now  moved  accordingly  for  the  acceptance  of  Tbebteaix. 
the  petition. — ^By  the  decree  in  the  former  suit,  the  first  December  18. 
petition  was  converted  into  one  for  judicial  separation. 
The  present  petition  for  dissolution  is,  therefore,  virtually 
in  a  new  suit.  All  that  has  as  yet  been  decided  is  equiva- 
lent to  a  nonsuit,  and  the  Petitioner  may  proceed  de  novo. 
Amendments  have  been  permitted  before  decree — Bowley  v, 
Bowley  (h)  ;  and  after  the  hearing — Walker  v.  Walker  (T), 
In  Levns  v.  Lewis  (m)  the  wife  moved  to  amend  a  petition 
for  judicial  separation  by  inserting  a  prayer  for  dissolution, 
upon  an  affidavit  stating  that  additional  facts  justifying  the 
amendment  had  been  recently  ascertained;  and  although 
the  application  to  amend  was  refused,  leave  was  given  to 
dismiss  the  petition,  in  order  that  a  petition  for  dissolution 
might  be  filed. 

(kir.  adv.  tmlt. 

The  Chief  Justice. — This  was  a  suit  instituted  by  the  December  22. 
Petitioner,  the  wife,  on  the  ground  of  adultery  coupled  with 
cruelty.  There  was  evidence  of  adultery,  but  the  Petitioner 
failed  to  establish  that  cruelty  which  amoimts  to  Bcevitia  in 
law,  and  the  Court  were  constrained  to  refase  a  decree  for 
dissolution  of  the  marriage,  but  offered  the  option  of  a 
decree  for  judicial  separation,  which  offer  was  accepted, 
and  the  decree  drawn  up.  It  appears  now  that  the  Peti- 
tioner was  aware  of  acts  which  would  have  afforded  evidence 
of  swvitiay  if  substantiated ;  but  from  motives  of  modesty 
and  delicacy  she  omitted  to  communicate  them  to  her  pro- 
fessional advisers,  and  she  now  applies  to  us  for  leave  to 
institute  a  suit  for  dissolution  of  th^  marriage,  abandoning, 
80  to  speak,  the  decree  for  judicial  separation.     The  case 

{h)  1  S.  &  T.,  487.  (0  30  L.  J.,  P.  k  M.,  214. 

(m)  29  lb,,  P.  &  M.,  123. 
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yov.  1, 8. 

There  is  no- 
thing in  the 
•*  Tratufer 
of  Land 
Statute"  for- 
bidding 
separate 
motions  for 
rules  to 
administer 
land  nnder 
that  Act,  and 
land  not  under 
that  Act;  and 
separate  rules, 
if  applied  for, 
will  be  grant- 
ed at  the 
administra- 
tor's risk  as 
to  costs,  for 
the  costs  of  an 
unnecessary 
motion  will 
not  be  allowed 
on  passing 
the  adminis- 
trator's 
accounts. 


SUPREME  COTTET:  VICTOEIA. 


Iir  THE  Ebal  Estate  op  EOBEET  MOERISON, 
Deceased,  Iktsstate. 


M, 


E.  MOLESWORTR  moved,  under  the  Act  No.  230, 
for  a  rule  to  administer  freehold  lands  of  the  intestate  not 
under  the  "  Transfer  of  Land  Statute;^'  and,  as  a  separate 
application,  for  a  rule  a«  to  lands  under  that  statute. 
Although  under  section  72  of  the  "  Tranrfer  of  Land 
Statute,''  a  rule  granted  under  the  Act  No.  230  would 
include  lands  under  the  "  Tramfer  of  Land  Statute^'  yet  it 
is  submitted  that  it  is  competent  to  the  administrator  to 
obtain  separate  orders  as  to  each  description  of  property. 

Cur.  adv.  vuU. 


Mh.  Justice  Moleswoeth.— There  is  nothing  in  the  J<*^ 
"  Transfer  of  Land  Statute  *'  forbidding  a  separate  motion 
as  to  land  under  that  Act,  and  the  application  will  be 
granted,  although  it  does  not  appear  to  be  necessary. 
I  may  state,  in  making  the  order,  that  it  is  granted  at  the 
administrator's  risk  as  to  costs,  for  I  should  not  allow  tbe 
costs  of  an  unnecessary  motion  on  passing  an  administrator's 
accounts. 

Motions  granted. 
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1866. 
TEEACT  V.  TEEACY.  ,   Matbimonial 

PMajif  3,  4, 
ETITION  by  Catherine  l}reacy  for  divorce  from   Hec^  ^titionwas 
husband,  George  Seward  Treacy,  on  the  grounda  of  adultery,  ?^®^**^,* 

cnieltj,  and  desertion.  praying  a 

divorce,  on  the 
ground  of 
A  petition  had  been  filed  in  July,  1863,  by  the  husband,  adultery  by 

praying  a  divorce  from  the  wife  on  the  ground  of  adultery  ^ngwOT  was 

charged  in  the  petition.     An  answer  to  that  petition  was  filed  by  the 

Dviie  and 
then   filed  by   the  wife  and   co-respondent,   denying  the  co-respondent, 

charges  on  oath.     That  petition  was  not  further  prosecuted,  denying  the 

and  was  lately  dismissed,  on  the  application  of  the  wife,  for  oath,  and  the 

want  of  prosecution.  P*^''  ^^ 

*  subsequently 

dismissed  for 
Mr.  Wood  and  Mr.  D6b8on  for  the  Petitioner.  ^*?^/  P^" 

wife  after- 

The  Bespondent  did  not  appear  by  counsel,  or  take  any  tioned  for " 

part  in  the  proceedings,  although  personally  present  in  divorce  on  the 

Court.  adultery  by 

the  husband, 
cruelty,  and 
Counsel  for  the  Petitioner  brought  under  the  notice  of  desertion. 

the  Court  the  facts  of  the  former  petition  having  been  did^otanswer 

presented  and  dismissed ;  and  the  present  Petitioner,  and  or  defend  the 

"»  •       1       /•  •      J     suit.     The 

the  co-respondent  in  the  former  petition,  were  ezammed,  ^jf^  ^^^  the 

and  Outer  alia)  denied  on  oath  the  adulteries  charged  in  former  co- 

respondent 

that  petition.  were  ex- 

amined, and 
denied  on 

The  Chief  Justice  delivered  the  judgment  of  the  Court  o*th  the  adul- 

teries  charg^ed 
in  favor  of  the  Petitioner  upon  the  charges  of  adultery  and  in  the  bus- 


desertion  by  the  husband,  and  proceeded  as  follows : —  band's  ^^■ 

their  denials  and  explanations,  made  a  decree  for  a  divorce. 


Court  being 
satisfied  with 


The  mere  fact  that  the  Bespondent  in  a  ^voroe  suit  is  not  adverse,  is  not  sniBcient 
to  constitute  collusion  with  the  Petitioner. 


StcUemeni, 


CASES  IN  COURT   OF 

present  Appellant  to  have  the  case  set  down  for  hearing  at 
the  Court  of  Mines,  to  be  holden  at  Castlemaine,  for  the 
Castlemaine  division,  on  the  6th  April.  The  Judge 
refused  to  allow  the  appeal  to  be  heard  at  Castlemaine  on 
the  6th  April,  and  against  this  refusal  came  the  present 
appeal. 


Argumeni,  Mr.  Holroyd  for  the  Appellant. — By  sec.    212   of  the 

"  Mining  Statute,  1 865," — "  Any  person  who  shall  be  desirous 
"  of  appealing  from  the  decision  of  a  Warden  may  appeal 
"  from  the  same  to  the  Court  of  Mines  of  the  district  within 
"  which  such  decision  shall  have  been  pronounced,  at  that 
"  sitting  of  such  Court  which  next  after  the  expiration  of 
*'  fifteen  days  from  the  day  of  the  making  of  such  decision 
"  shall  be  held  nearest  to  the  place  at  which  such  decision 
"  shall  have  been  made."  The  decision  of  the  Warden 
upon  the  original  cause  of  complaint  having  been  made 
on  the  5  th  February,  the  appeal  against  it  could  not  be 
entertained  at  the  Court  of  Mines  held  at  Fryers-town 
on  the  15th  February.  The  next  Court  of  Mines  of  the 
district  in  which  the  decision  had  been  given  was  fixed  to 
take  place  on  the  6th  April,  at  Castlemaine,  and  this  Court 
"  was  the  proper  one  to  which  the  appeal  should  be  made. 
Sec.  218,  in  order  to  meet  any  difficulty,  provides  that— 
"  Such  appeal  shall  be  heard  at  such  sitting  of  such  Court 
"  at  such  other  place  within  the  mining  district,  and  at 
'<  such  time  as  the  Judge  of  such  Court  shall  by  writing 
''under  his  hand  direct," — and  the  Judge  should  have 
exercised  the  power  given  to  him  by  this  section  of  the 
Act,  and  directed  the  cause  to  be  heard  at  the  Court  of 
Mines  at  Castlemaine,  on  the  6th  April,  the  Court  at 
Fryers-town  being  merely  a  subdivision  of  the  mining 
district  of  Castlemaine. 

No  appearance  for  the  Respondent. 


Cur,  adv,  vuU, 


CHIEF  JUDGE  OF  COURTS  OF  MINES. 


8 


Mb.  Justice  Moleswobth. — This  is  an  appeal  from  a 
decision  of  the  Judge  of  the  Court  of  Mines  for  the 
Gastlemaine  district,  sitting  at  Fryers-town.  There  are 
mining  districts  subdivided  into  divisions,  in  which  Courts 
are  held,  as  at  Castlemaine  and  Fryers-town,  both  in  the 
same  district.  There  was  a  decision  of  the  Warden  at 
Fryers-town,  on  the  6th  February,  and  the  person 
against  whom  that  decision  was  given  wished  to  appeal  to 
the  Judge  of  the  Court  of  Mines.  The  next  sitting  of 
the  Court  of  Mines  at  Fryers-town  was  on  the  15  th 
February.  There  is  to  be  a  sitting  of  the  Court  of  Mines 
at  Castlemaine  before  the  same  Judge  on  the  6th  April. 
The  appeal  was  lodged  as  for  the  6th  April,  at  Castlemaine, 
and  when  the  Judge  was  sitting  at  Fryers-town,  on  the 
15th  February,  application  was  made  to  him  to  order  the 
case  to  be  heard  at  Castlemaine  on  the  6th  April,  which 
application  was  refused.  I  apprehend  from  the  language 
of  the  Act  that  the  appeal  is  to  be  to  the  Court  nearest  to 
the  place  where  the  decision  was  pronounced,  and  conse- 
quently that  the  appeal  ought  to  have  been  to  Fryers-town 
and  not  to  Castlemaine ;  and  the  next  sitting  at  Fryers- 
town  being  within  fifteen  days  of  the  decision,  the  appeal 
ought  to  have  been  to  the  next  sitting  but  one  at  Fryers- 
town.  The  original  appeal  was  to  the  wrong  Court,  and 
if  I  were  dealing  with  the  case  as  one  upon  which  the 
District  Judge  had  a  discretion  as  to  which  Court  it  should 
be  heard  at,  I  have  no  proper  materials  before  me  upon 
which  to  say  that  he  was  wrong  in  refusing  to  hear  the 
appeal  at  Castlemaine.  On  the  ground  that  the  original 
notice  of  appeal  was  misconceived,  and  although  to  the 
right  Judge,  was  virtually  to  the  wrong  Court,  I  concur  in 
the  decision  of  the  District  Judge  and  affirm  that  decision. 


1866. 


Appeal  dismissed. 


B  d 
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1866. 

March  19,  27. 

F,  being  in 
occnpation  of 
ground  as  a 
residence  site, 
the  K.  com- 
pany applied 
for  a  lease  of 
such  site  with 
other  adjoin- 
ing g^nnd, 
and  com- 
menced min- 
ing on  the 
ground  and 
within  the 
site  occupied 
by  F,    The 
lease  was  sub- 
sequently 
gn^nted,  but 
that  part  of 
the  ground 
whereon  Jl 
lived  was 
excised. 

Seld  that 
an  action  for 
encroachment 
might  be  sus- 
tained by 
J^.  against  the 
applicants  for 
the  lease. 

No  costs  will 
be  given  on 
special  cases 
stated  under 
the  **  Mining 
Statute  1866," 
for  the  opinion 
of  the  Chief 
Judge. 

On  a  special 
case  stated  by 
a  Warden 
under  sec.  194 
of  the  "Mining 
Statute  1865," 
the  complain- 
ant in  the 
Court  below 
has  the  right 
to  begin. 


FAHEY  V.  THE  KOH-I-NOOR  QUARTZ-MINING 
COMPANY  REGISTERED. 


a 


•FECIAL  case  stated  by  a  Warden  of  the  gold-fields 
at  Sandhurst,  under  the  <'  Mimng  SuouU  1865,"  sec.  194, 
as  follows : — 


**  On  the  20th  January,  1866,  a  complaint  was  made  that  the 
**  Defendants  had  encroached  on  the  residence  site  of  DamM  AA«y. 
'*  The  case  was  heard  by  me  on  the  2nd  day  of  February,  1866,  when  it 
''  was  shewn  that  Daniel  Fdhe^f  had  been  for  a  veiy  considerable  time 
"  in  occupation,  but  not  in  legal  occupation  at  time  of  application  of 
'*  ground  applied  for  by  Peanam,  Aldwarth  and  others  now  repreaeDted 
"  by  the  Defendants. 

"  On  the  27th  October,  1866,  a  Gazette  notice  appeared  stating  that 
"  after  the  expiration  of  one  month  from  date  the  lease  would  be 
"  granted  to  Pearson,  Aldworth  and  others.  Upon  that  the  applicants, 
"  Pearton,  Aldworth  and  others  registered  themselves  as  the  Koh-i- 
"  noor  Company,  and  commenced  mining  on  the  ground  and  within  the 
'<  site  occupied  by  Darnel  Fdhetf  for  a  residence  site.  The  lease  was 
"executed  by  the  Defendants  on  the  20th  January,  1866,  but  it 
"  appealed  that  that  part  of  the  ground  whereon  Fahejf  lived  was 
''  excised. 

"  The  question  for  his  Honor  the  Chief  Judge  of  the  Court  of  Mines, 
«  18 : — The  ground  having  been  applied  for  under  the  Leasing  Begula- 
«  tions,  and  consequently  protected  agunst  the  world  in  fkvor  of  the 
"  applicants,  could  an  encroachment  be  sustained  against  the  applicants 
"  for  mining  on  the  land  until  the  application  for  that  piece  of  ground 
"  had  been  refHised  ?" 


A  question  having  heen  raised  as  to  the  right  to  hegin. 
His  Honor  held  that  this  being  a  special  case  stated  by  the 
Warden,  and  not  an  appeal  by  the  parties,  the  complainant 
in  the  Cotirt  below  should  begin. 

Mr.  Helm  for  the  Complainant  below. 

Mr.  Martley  for  the  Defendants  below. 

Cur,  adv.  vuU. 


CHIEF  JUDGE  OP  COURTS  OF  MINES. 


Mb.  Justigb  Moleswobth  : — 

This  was  a  special  case  sent  by  the  Warden  at  Sand- 
hurst. The  Plaintiff  in  this  case  is  a  person  whose  only 
title  stated  in  the  case  is  possession  of  the  ground  before 
and  during  the  acts  of  trespass  by  the  Defendants  com- 
plained of.  As  nothing  is  said  of  a  miner's  right,  I  pre- 
sume he  had  it  for  the  period  of  the  alleged  trespass. 
The  Defendants  claim  as  representing  persons  who  applied 
for  a  lease  of  the  same  and  more  land  conjointly  for  mining 
purposes,  under  the  Act  148,  sec.  2,  and  themselves  set 
about  mining  before  the  application  resulted  in  a  lease, 
which  they  had  no  pretence  for  doing.  The  Plaintiff  is 
entitled  to  recover  upon  his  possession  against  the  Defen- 
dants, if  mere  wrongdoers.  Having  no  lawful  title  to 
occupation  when  the  intention  to  apply  for  a  lease  was 
indicated  by  marking  with  pegs  and  a  OaaeUe  notice,  the 
Plaintifi[  might  have  been  sued  by  the  applicants  for  his 
acts  of  possession,  and  damages  might  have  been  reco- 
vered against  him,  but  that  recovery  would  have  been 
under  the  Act  conditional,  subject  to  the  applicants  after- 
wards obtaining  a  lease,  and  if  they  did  not,  the  damages 
representing  profits  made  by  the  Plaintiff  off  the  lands 
should  be  returned  to  him,  which  shews  to  my  mind  that 
his  title  would  be  regarded  as  good  against  all  not  shewing 
a  better,  and  that  the  applicants'  right  was  perfectly  in 
abeyance  until  followed  by  a  lease  to  them. 


1866. 


His  Excellency,  exercising  the  discretion  vested  in  him 
by  the  Act  148,  and  Eegulations  as  to  Leases,  No.  3,  Idth 
October,  1863,  modified  his  adoption  of  the  application  by 
granting  a  lease  of  part  only  of  the  land  applied  for,  exci- 
sing according  to  the  case  the  land  possessed  by  the  Plain- 
tiff; and  the  Defendants  accepted  that  lease.  This  seems 
to  me  to  be  a  complete  disposal  of  the  application  (so  that 
the  Governor  could  not  afterwards,  without  a  new  applica- 
tion, act  upon  the  old),  and  to  be  equivalent  to  a  refusal  of 
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1866.  a  lease  as  to  the  Plaintiff's  part.  I  think,  therefore,  that 
Fahst  the  Defendants'  claims  are  annulled  retrospectively.  The 
Koh-iInoob  ^^^^^  ^  ^  Leases,  No.  5,  provide  that  immediately  upon 
CoxFAirT.  refusal  hy  the  Governor,  the  fact  shall  he  announced 
Judgment.  ^^  ^®  Gazette,  so  as  to  enable  the  public  to  scramble  for 
the  lands  uncovered  by  the  refusal,  which  was  not  done, 
and  it  has  been  ingeniously  argued  upon  this  that  the 
Plaintiff,  having  retained  possession  without  competition, 
ought  not  to  be  let  hold.  This  rule  is  reasonable,  as 
directing  the  Oazetts  publication,  hut  is  not  provided  in 
the  Act,  and,  having  regard  to  the  recognition  of  the  rights 
of  occupants  not  legally  entitled,  to  which  I  have  already 
adverted,  in  the  Act,  should  not,  I  think,  be  taken  to  bar 
the  Plaintiff.  I  have  been  asked  for  costs  to  the  successful 
party.  The  Act  in  several  sections  seems  to  distinguish 
between  appeals  and  special  cases,  providing  a  discretionary 
power  as  to  costs  in  the  Judge  of  appeal  as  to  one,  not  as  to 
the  other.  The  distinction  is  reasonable  regarding  special 
cases  as  resulting  from  the  primary  Judge's  doubts,  and  I 
think  I  should  give  no  costs  upon  special  cases.  Priaiary 
Judges  should,  acting  upon  this  view,  put  parties  whom 
they  think  wrong  to  appeal,  instead  of  giving  them  special 
cases,  unless  their  opinion  is  so  uncertain  that  they  think 
this  result  as  to  costs  fair. 

The  answer  to  the  question  submitted  by  the  case  will 
be — **  That  an  action  for  encroachment  might  be  sustained 
'*  against  the  applicants  for  a  lease  for  mining  on  the  lands 
"  according  to  the  facts  as  to  the  disposal  of  the  applica- 
"  tion  stated  in  this  special  case." 


CROOK  o.  THE  KOH-LNOOB  QU^BTZ-MIKINa 
COMPANY  REGISTERED. 

THIS  WM  a  spedftl  caae  stated  by  the  Warden  at  Sandhnnt  in  temia 
precitely  similar  to  the  last  case,  and  the  same  opnion  was  expnnod 
bj  his  Honor  as  in  that  < 


CHIEF  JUDGE  OF  COUBTS  OF  MINES. 


NIGHTINGALE  v.  DALY. 


S. 


/FECIAL  case  stated  bj  a  Warden  at  Wood's  Point,  A  liceiwe,  if 
under  the  '*  Mining  StatuU  1866,"  sec.  194.    The  facts  stated  ^5t^  under 
were  as  follows : —  No.  148,  sec. 

11,  to  divert 
water  by  race, 

John  NightingaU  was  the  holder  of  a  license  from  the  ^'.]**'  ^"P®' 
^       ^  nonty  over  a 

Crown  to  divert  water  by  race,  &c.,  from  the  Goulbum  prior  existing 

Eiver,  in  connection  with  a  quartz  claim,  to  drive  the  ^^pj^ 

wheel  of  a  crushing  machine.    Defendant,  WUliam  Daly,  under  miner'a 

was  the  holder  of  a  creek  claim,  a  race,  and  a  creek-right  and  the^ider 

in  connection  therewith,  on  the  Goulbum  River,  which  he  of  s^cli  prior 

creek-ngbt  la 
occupied  by  virtue  of  his  miner's  right  only.    Daly's  claim  not  entitled  to 

was  higher  up  the  stream  than  NightinyaWs  quartz  claim,  y^^J^o/any 

and  the  race,  described  and  shown  in  the  license  granted  portion  of  the 

to  the  latter,  passed  through  or  close  to  Daly's  claim,  and  waterspecified 

diverted  the  water  from  the  Goulbum  at  a  point  above  in  8uch  licenae 

when  the 
Daly's  claim,  and  also  above  the  heading  of  his  race,  dis-  natural  supply 

charging  the  water  back  again  into  the  river  below  him.  "  "*^^^**^* 

During  the  present  summer,  after  Nightingale's  race  had     Whether 

been  supplied  with  the  quantity  prescribed  in  his  license,  ^  gtl)^"^ 

8,500,000  gallons  per  diem,  there  was  not  a  sufficient  water  of  a 

quantity  flowing  down  the  river  to  supply  Daly's  race,  and  extent  pre- 

he  was  prevented  from  working  his  claim.     Daly  then  cut  ■cribedin  the 

away  the  side  of  Nightingale's  race  at  a  point  near  his  claim,  against  a  per- 

and  abstracted  water   sufficient  to   reduce  the  quantity  J^^*[*htto 

flowing  in  Nightingale's  race  much  below  the  quantity  which  the  water  in 

he  was  licensed  to  divert.     The  latter  complained  to  the   ^^^  JS^m 

Warden  against  Daly  and  claimed  damages  for  the  injury  throngh  wliich 

done  to  the  race,  and  for  the  abstraction  of  the  water,  diverted. 

It  was  contended  before  the  Warden,  for  the  Defendant,  ?«<*^* 

that    he    was  entitled  under  the  by-laws  of  the  district 

(Beechworth)  to  the  quantity  of  water  specified  in  such 

by-laws  before  the  Complainant  was  entitled   to   divert 

any,  by  virtue  of  his  license ;  and  that  the  superiority  of 
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V, 

Dalt. 
Statemeni* 


1866.  Defendant's  creek-right  to  the  Complainant's  motive-power 
KiGHTiKOAia  right  was  not  disturhed  hj  the  license  granted  subse- 
quently to  Defendant's  occupation  of  a  creek  right  under 
the  by-laws.  It  was  replied  by  the  Complainant  that  the 
license  gave  an  absolute  title  to  the  holder  of  it  to  divert 
the  specified  quantity  of  water  subject  only  to  the  rights 
of  prior  licensees,  if  any.  The  Warden  decided  that  the 
Defendant  had  no  right  to  cut  away  the  Complainant's 
race,  but  asked  this  Court  to  decide  "  Whether  the  De- 
"  fendant,  holding  a  water-right,  known  as  a  creek-right, 
"  prior  to  the  date  of  the  Complainant's  license,  is  entitled 
**  to  deprive  the  Complainant  of  any  portion  of  the  quantity 
**  of  water  specified  in  such  license  when  the  natural 
"  supply  is  insufficient  for  both." 


Argument,  Mr.  Bunny  for  the  Complainant  below.  —  The  fifteen 
years'  license  to  Nightingale  is  paramount  to  any  claims 
that  can  be  raised  under  a  miners*  right.  The  6th  section 
of  the  present  Act  states  what  rights  the  holders  of  miners' 
rights  have.  They  are  subject  to  any  rights  previously 
obtained  by  any  person  from  the  Governor  or  the  Board 
of  Land  and  Works.  A  miners'  right  at  most  amounts 
only  to  a  tenancy  at  will.  Jennings  v,  KinseUa  (a).  A  miners' 
right  is  a  personal  license,  not  even  assignable,  and  can 
only  last  one  year.  Defendant's  counsel  argued  before  the 
Warden  that  the  license  was  good  under  the  by-laws  of 
the  mining  district;  but  the  clause  under  which  the 
PlaintiflTs  rights  are  derived  is  the  11th  section  of  Act  148, 
repeated  in  section  86  of  the  present  Act,  and  the  by-laws 
cannot  control  the  provisions  of  the  Act.  Besides,  the 
only  passage  relating  to  this  question  in  the  by-law,  is  in 
by-law  24,  article  6,  which  provides  that  superiority 
among  rights  of  the  same  class  shall  be  determined  by 
priority  of  occupation.  These  cannot  be  said  to  be  rights 
of  the  same  class,  the  one  being  a  license  for  fifteen  years 
and  the  other  a  right  for  one  year  only,  and  amounting 
(a)  AfUe  yd.  I.,  Law  4r7. 
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only  to  a  tenancy  at  will.     The  by-laws  of  the  district      ^2^1®^. 
(Beechworth)  are  tdtra  vires  in  this  regard.     They  had  no  Nightikgalb 
power  under  the  Act  to  make  by-laws  as  to  water  rights.  jy^^ 


No  appearance  for  the  Defendant  below. 

Mr.  Bunny  mentioned  the  question  of  costs.— There  is 
nothing  in  the  clause  under  which  this  case  is  stated  as  to 
the  power  of  the  Court  to  give  costs,  but  under  the  ordi- 
nary jurisdiction  of  every  Court  in  contentious  business 
there  is  a  power  to  order  either  party  to  pay  costs. 

Mr.  Martley,  am,  cur.,  mentioned  Jenkinson  v.  Cumming  (6), 
as  overruling  Kin  Sing  v.  Won  Paw  (c)  upon  the  question  of 
costs,  and  stated  that  the  uniform  practice  of  the  Court  in 
banco  had  been  not  to  give  costs  upon  special  cases  stated 
by  Judges  of  the  Courts  of  Mines. 

Cur,  adv.  vuU, 


Argumeni, 


His  Honor  subsequently  delivered  out  the  following     Judgment. 
written  opinion : — 

Assuming  that  his  Excellency  might  under  No.  148, 
section  11,  grant  such  a  license  as  that  made  to  John  Night- 
ingale;  I  think  that  it  would  have  superiority  over  William 
Daly's  creek-right,  and,  therefore,  that  William  Daly,  as 
holding  a  creek-right  prior  to  the  date  of  John  Nightingale's 
hcense,  is  not  entitled  to  deprive  him  of  any  portion  of 
the  quantity  of  water  specified  in  such  license  when  the 
natural  supply  is  insufficient  for  both.  The  case,  however, 
suggests  another  doubt.  An  owner  of  lands  bounding  a 
stream  or  river  is  not,  as  between  him  and  owners  lower 
down,  warranted  in  diverting  water  so  as  considerably  to 
diminish  the  volume  of  water  in  the  stream  or  river,  and 
the  above  section  11  directs  that  the  diversion  which  it 
warrants  shall  be  to  no  greater  extent  than  might  be  done 

(6)  1  Wy.  &  W.  Uw  839,  (c)  lb.,  806. 
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1866.         by  the  licensee  if  owner  of  the  land  granted.    In  this 

NiOHTnroAia  view  it  may  he  questionahle  whether  the  grant  to  John 

jw  **  Nightingale,  as  between  him  and  any  person  having  legal 

rights  to  the  water  of  the  Goulburn,  in  the  part  of  it 

^*"*"^'  through  which  its  water  is  diverted,  whether  such  rights 
be  acquired  before  or  after  the  grant,  can  stop  the  water 
to  the  extent  prescribed  in  the  grant.  I  express  an 
opinion  only  on  the  point  directly  submitted  to  me. 


ANDERSON  v.   COYLE. 


Upon  a  special  OPEGIAL  case  stated  by  a  Warden  of  the  gold-fields 

aW^^  ^^  ^^^  ^®  opinion  of  the  Chief  Judge  of  the  Court  of  Mines 

under  the  under  the  "  Mining  Statute  1866,"  sec.  194. 
"  Mining  Sta- 
tute 186'5," 

sec.  194,  being       Upon  the  case  being  called  on  there  was  no  appearance 
called  on  there  '^  ^  ,    ^ 

was  no  appear-  for  either  party.     His  Honor  having  expressed  a  doubt  as 

ance  ^^^^^  to  how  to  deal  with  a  case  where  neither  party  appeared. 


Judge 


Chief. 

and  expressed        ^^'  Bunny,  am.  cur.,  submitted  that  the  case  should  be 

no  opinion        treated  as  abandoned. 

npon  it,  bnt 

subsequently 

^!^^  *  Mr.  MartUy,  am.  cur.— The  Act  says  that  the  case  shall 

opinion  upon  "  be  set  down  for  argument."    In  the  Supreme  Court  in 

fbnru^ed  to  ^^^o  the  practice  always  is  to  strike  out  cases  where  the 

the  Warden  parties  do  not  appear,  except  in  Crown  cases  reserved, 

waa  stated.  where  the  liberty  of  the  subject  is  involved. 

His  Honob  read  the  special  case,  but  expressed  no 
opinion  upon  it,  and  the  case  was  not  again  mentioned  in 
Court. 

NoTB. — ^The  Bqwrlers  ure  informed  that  his  Honor  sufaeeqnflotly 
directed  a  written  opinion  upon  the  caae  to  be  forwarded  to  the 
Warden  by  whom  it  was  stated. 
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CHRISTIAN  AND  Another  v.  KENWORTHT  and 
Another. 


s 


1866. 


FECIAL  case  stated  bj  the  Judge  of  the  Court  of  Adaimnn- 
Mines  at   Sandhurst,  under  the  ''Mining  StatiUe  1866,"  !^^ex^. 

sec.  171.  ing  six  months 

i»  not  pro- 
tected from 

Kmworihy  and  Rett,  the  Respondents  in  the  Court  of  ^^^^f^ 

Mines,  had  applied  to  the  Warden  to  be  put  in  possession  a  Warden 

of  certain  ground  on  the  Sophia  Reef  (claimed  by  Christian  ^on*"^ 

and  Leeds,  appellants  in  the  Court  of  Mines),  alleging  that  pat  in  pones- 

the  same  had  been  abandoned.     The  Warden  decided  in  ^^i^qi,  on  the 

their  favor,  and  from   this   decision  Christian  and  Leeds  ground  that 

the  owners  of 
appealed  to  the  Court  of  Mines.     It  was  admitted  on  the  iuch  claim 

hearing  of  that  appeal  that  no  work  had  been  done  on  the  "®  ^^*^l®  ^ 

claim  for  more  than  six  months,  in  which  case  a  claim  asBeasment 

may  be  declared  abandoned  under  the  Sandhurst  By-law,  payment  has 

No.  6,  sec.  9 ;  but  it  was  submitted  that  as  a  drainage  or  ^*«  not 

been  made* 
assessment  exceeding  Sd.  per  yard  had  been  made  against 

the  owners,  and  as  they  remained  liable  for  payment  of 
the  same,  although  no  payment  had  in  fact  been  made  for 
more  than  six  months,  the  claim  in  question  was,  under 
by-law  No.  6,  sec.  2,  exempted  from  forfeiture.  The  Judge 
of  the  Court  of  Mines  was  of  opinion  that  the  Warden's 
decision  should  be  afBrmed,  but  at  the  request  of  the  Appel- 
lant suspended  judgment  and  stated  this  case.  The 
question  stated  for  the  opinion  of  the  Chief  Judge  was — 
''Whether  a  claim  unworked  for  a  period  exceeding  six 
"  months  is  protected  from  being  declared  to  be  abandoned 
«  by  a  Warden  upon  an  application  to  be  put  in  possession 
"  of  such  claim  on  the  ground  that  the  owners  of  such 
"  claim  are  liable  to  pay  drainage  assessment,  although  no 
"  such  payment  has  been  actually  made  during  the  said 
^*  period," 
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^^2^^  Mr.  J.  W.  Stephen  and  Mr.  Casey  for  the  Appellants 

Chbistiajt     below. — The  question  is  simplj  whether  the  liability  to 

Kbnwobtht.  P*^  drainage  assessment  is  sufficient  to  protect  a  claim 

from  forfeiture.     It  is  admitted  that  ChruHan  and  Leeds  are' 

^'****"^*  still  liable  for  payment  of  the  assessment,  though  they 
have  not  paid  any  portion  of  it  for  a  long  time.  Doubt 
appears  to  have  arisen  in  the  mind  of  the  Judge  of  the 
Court  of  Mines  because  the  words  of  the  clause  relatmg 
to  the  point  are  "  for  which  drainage  assessment  is  being 
"  paid ; "  but  a  personal  liability  to  pay  is  equivalent  to 
payment. 

Mr.  Mardey  for  the  Respondents  below. — ^Nothing  can 
be  held  to  justify  the  leaving  of  a  claim  unworked  for  six 
months.  Under  no  circumstances  can  a  mere  liability  to 
pay  drainage  assessment,  when  the  money  is  not  de  JacU) 
paid,  be  a  protection.  The  drainage  rate  was  payable 
weekly,  and  the  fieust  of  its  not  being  paid  for  more  than 
six  months  affords  pretty  good  evidence  that  it  was  not  the 
intention  of  the  parties  to  pay  it  any  more.  The  words 
used  in  the  clause,  "shall  not  be  liable  to  be  forfeited 
"  during  any  period  for  which  drainage  is  being  paid,"  do 
not  mean  a  mere  assessment  and  liability  to  pay,  but  actual 
payment. 

Mr.  J.  W.  Stephen  in  reply. 


Judgment.  Mb.  Justioe  Moleswobth. — ^I  do  not  well  see  how  the 
words  "  is  being  paid "  can  be  extended  to  the  case  of  s 
person  merely  liable  for  payment  —a  person  who  has  paid 
nothing  and  from  whom  no  payment  has  been  actually 
enforced.  It  is  a  singular  argument  to  use,  that  the  for- 
bearance of  another  person  quite  unconnected  with  the 
public  at  large  to  enforce  his  claim  is  equivalent  to  that 
claim  being  actually  paid.  I  think  that  the  clause  con- 
templates real  payments,  habitually  made,  otherwise  pecu- 
liar privileges  would  be  given  to  people  who  actuaUy  paid 
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nothing.  The  two  clauses  which  have  been  cited,  the  one 
providing  for  the  abandonment  of  a  claim  if  unworked  for 
six  months,  and  the  other  for  forfeiture  of  claims  left 
unworked  for  ninety-six  consecutive  hours,  are  wholly 
unconnected.  It  may  be  a  hardship  for  a  man  who  has 
not  exercised  his  rights  for  six  months  to  be  made  liable 
for  arrears  of  drainage  assessment,  but  it  would  be  a  much 
greater  hardship  for  the  public  if  persons  were  to  be  allowed 
to  obtain  claims  at  the  trifling  expense  of  a  miner's 
right,  and  ignore  occupancy  as  a  condition  of  title.  The 
public  are  not  to  be  cheated  by  a  merely  ostensible  occu- 
pancy. The  question  submitted  I  answer,  according  to 
the  words  of  the  case,  as  follows : — "  A  claim  unworked  for 
"a  period  exceeding  six  months  is  not  protected  from 
"  being  declared  abandoned  by  a  Warden  upon  an  applica- 
"  tion  to  be  put  in  possession  of  such  claim  on  the  ground 
"  that  the  owners  of  such  claim  are  liable  to  pay  drainage 
"assessment;"  and  as  to  the  latter  alternative,  I  add, 
"  whether  such  payment  has  or  has  not  been  made." 


1866. 
Chbibtuk 

KurWOBTHY. 


THOMPSON  V.  LAND. 


s 


FECIAL  case  stated  by  a  Warden  of  the  gold-fields  at 
Tackandandah,  under  the  "  Mining  Statute  1865,"  sec.  194. 


My  6, 19. 


A  mining  by- 
law provided 
that  any  per- 
son taking 
Land  and  another,  the  Defendants  below,  had  appeared  ponesBionof  a 

before  the  Warden  to  answer  a  complaint  of  encroachment,  ^o  so  by  eiwt- 

Having  taken  up  ground  on  the  Bon  Accord  Keef,  160  ™fif  *  1^  **  , 
*    V  each  corner  of 

yards  by  160  yards  in  extent,  they  had  marked  the  claim  the  claim, 

by  fixing  two  pegs  at  the  eastern  boundary,  by  blazing  a  J^J  ^^^"^ 

in  diameter, 
and  extending 
at  least  three  feet  above  the  ground, 

Mtld,  that  the  by-Uw  was  within  the  powers  given  to  the  Mining  Board  by  the  Act 
No.  82,  sec  111,  and  that  a  claim  could  be  lawfhUy  taken  possession  of  only  by  erecting 
a  post  at  each  comer  of  the  claim  of  the  dimensions  and  height  set  forth  in  the  by-law. 
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1866. 


Statement, 


tree  at  the  north-western  houndary,  and  by  adopting  the 
stump  of  a  tree  as  their  south-western  boundary.  The 
mining  by-laws  of  the  district  provide  that — "  Any  person 
''  taking  possession  of  any  such  claim  shall  do  so  by  erect- 
"  ingy  or  causing  to  be  erected,  a  post  at  each  comer  of  the 
*'  claim,  such  post  to  be  not  less  than  three  inches  in 
"  diameter,  to  be  firmly  fixed  in  the  ground,  extending  at 
**  least  three  feet  above  it,  and  to  be  kept  erected  during 
"  the  occupation  of  the  claim."  It  was  contended  by  the 
Complainants  that  it  was  necessary  for  a  post  to  be  put  up 
at  each  corner,  but  the  Warden  did  Dot  consider  this  a 
ground  of  objection  sufficient  to  justify  him  in  deciding 
against  the  title  of  the  Defendants,  though,  at  the  request 
of  the  Complainants,  he  consented  to  state  a  special  case. 


No  appearance  for  the  Complainants  below. 

Ar^meni,  ]\f  j.^  Bunny  for  the  Defendants  below. — ^The  provision  of 
the  by-law  is  directory  only  and  not  mandatory.  There 
are  no  negative  words  saying  that  a  claim  shall  not  be 
taken  up  except  by  posts  of  the  precise  dimensions  speci- 
fied. Attorney-General  v.  Scott  (d),  Caaamajor  v.  Strode  («). 
The  requirements  of  the  by-law  have  been  substantially 
complied  with,  the  only  object  of  it  being  that  sufficient 
notice  shall  be  given  to  the  public  of  the  claim  having 
been  taken  up. 

Cur,  adv.  wit. 


Jul$  19.  Mr.  Justice  Molesworth. — This  was  a  proceeding  taken 

Judgment,      ^J  the  Plaintiffs  to  obtain  possession  of  a  mining  claim 

taken  up  by  the  Defendants  in  April,  1865,  and  held  until 

the  issuing  of  the  summons — the  objection  to  the  title  of 

the  Defendants  by  prior  occupancy  being  that  they  had  not 


(d)  iye8.,413. 


(e)  6  8hn.,  87. 
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daring  their  occupation  complied  with  a  by  law  of  the 
Beechworth  Mining  Board.  [His  Honor  read  the  by-law 
as  above.]  The  Defendants  set  two  posts  at  the  eastern 
boundary;  and  blazed  one  tree,  and  adopted  a  stump 
of  another,  instead  of  posts,  obviously  not  following 
the  by-law.  The  Act  then  in  force,  No.  33,  in  its  first 
clause  defines  a  claim  as  "the  portion  of  land  which 
"  any  person,  in  accordance  with  the  by-laws  to  be  made 
''as  hereinafter  mentioned,  shall  have  taken  possession 
"  of  and  be  entitled  to  occupy  for  the  purpose  of  seeking 
"gold  therein."  The  third  section  states  "that  every 
''miner's  right  shall,  subject  to  the  by-laws  to  be  made 
"  as  hereinafter  mentioned,  entitle  the  holder  to  occupy 
"for  mining  purposes  so  much  of  the  Crown  lands  as 
"may  be  prescribed  by  such  by-laws."  The  111th  sec- 
tion enacts  that  every  board  shall  have  power  to  make  by- 
laws (amongst  others)  "  for  determining  the  quantity  and 
"  form  of  land  which  may  be  occupied  for  mining  pur- 
"  poses  by  virtue  of  any  miner's  right  issued  under  this 
"Act,  the  events  on  which  the  title  to  any  claim  shall 
"  become  forfeited  or  be  deemed  to  be  abandoned,'*  "  for 
"  regulating  the  mode  in  which  the  rights  and  privileges 
"conferred  by  any  miner's  right  issued  under  this  Act 
"  may  be  exercised  or  enjoyed  for  limiting,  qualifying,  or 
"  restricting  the  exercise  and  enjoyment  of  such  rights  and 
"  privileges."  These  powers  seem  to  me  not  to  be  limited 
to  fixing  quantities  according  to  the  earlier  part  of  them, 
but  to  warrant  the  Board  in  requiring  that  persons  taking 
possession  of  claims  shall  by  visible  marks  show  the 
groand  of  which  they  take  possession,  so  that  they  cannot 
be  claiming  indefinitely,  and  that  others  may  know  what 
18  occupied,  what  vacant.  I  think  the  by-law  is  very 
reasonable,  and  within  the  powers  given  by  the  Act,  and 
that  according  to  the  language  of  the  1st  and  3rd  clauses 
of  the  Act  a  non-compliance  with  it  avoids  the  effect  of 
taking  possession,  and  is  not  merely  punishable  by  the 
P^alUes  imposed  for  the  infringement  of  by-laws  gene- 
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1866. 


Judgment. 


rally.  I  shall,  therefore,  answer  the  special  case  saying 
that  the  claim  could  be  lawfully  taken  possession  of  only 
by  erecting,  or  causing  to  be  erected,  a  post  at  each  comer 
of  the  claim  of  the  dimensions  and  height  set  forth  in  by- 
law No.  10,  section  S ;  and  that  the  Defendants,  failing  to 
comply  with  the  by-law,  were  not  entitled  to  occupy  for 
mining  purposes  the  portion  of  Crown  lands  held  by  them. 


July  6, 19. 

A  certificate 
of  exemption 
nnder  the 
Sandhnnt 
Mining  By- 
laws, No.  7,  if 
obtained  by 
fUse  pretences 
is  not  void  ah 
imHo,  but 
voidable  only. 


BUTLER  V.  O'KEEFE  akd  Othebs. 


s. 


SPECIAL  case  stated  by  the  Judge  of  the  Court  of 
Mines  at  Sandhurst,  under  the  *^  Mining  Statute  1865," 
sec.  171,  as  follows : — 


"  This  was  an  appeal  from  the  following  dedsion  of  Mr.  Warden 
MoUiton : — 

"'Warden's  Court,  Sandhurst,  Friday,  13th  April,  1866. — Jokm 
" '  JBtUler,  of  California  Gully  v.  John  QtKwfe,  John  TolgUdaey  and 
" '  Simon  Albert,  of  Long  Gtdly. — ^I  find  that  the  chum  in  dispute  on 
<' '  the  North  Victoria  Beef  is  not  forfeited  by  the  Defendants,  as  it  is 
'"protected  by  an  exemption  certificate,  and  X  adjudge  accordingly, 
'' '  and  dismiss  the  Complainant's  application  to  be  put  in  possession  of 
" '  the  said  chdm ;  but  I  ftirther  adjudge  that  the  sud  certificate  was 
" '  obtained  upon  fiilse  representations,  and  I  adjudge  it  to  be  cancelled 
" '  from  this  date.    C.  Mollibon,  Warden.' 

"  Counsel  for  the  Respondents  admitted  the  fiibcts  as  stated,  namely, 
"  that  the  certificate  was  obtained  under  fiUse  pretences. 

"  Counsel  for  the  Appellants  contended  that  under  by-law  Ko.  6  for 
''  the  Sandhurst  mining  district,  gazetted  on  the  4th  March,  1864,  see- 
"tion  7,  division  "Quartz  Workings,"  the  certificate  was  not  only 
''  voidable  but  void  ab  initio,  and  that  the  object  of  the  last  part  of  the 
"  by-law  is  to  enable  a  neighbouring  claimholder  to  compel  the  parties 
*'  to  go  to  work. 

"  I  was  of  opinion  that  the  Warden's  decision  was  correct  and  ought 
"  to  be  affirmed.  I  agreed  with  Appellants'  counsel  that  the  oertifi- 
**  cate  would,  according  to  the  first  part  of  the  by-law,  have  been  void 


CHIEF  JUDGE  OF  COURTS  OF  MINES. 

'*ai  initios  the  working  being  a  condition  precedent.  Bat  I  was  of 
*  opinion  that  the  last  lines  of  the  by-law  (the  proyiso  as  to  notice  and 
"giTing  f&ar  days  to  go  to  work  again)  governed  the  whole. 
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V, 

"  At  the  request  of  Appellants'  connsel,  I  have  reserved  judgment  ^-^ 

"until  the  opinion  of  His  Honor  the  Chief  Judge  should  have  been      Statement* 
^  gi^en  upon  this  spedal  case. 

"The  question  fbr  opinion  is — 'Whether  the  certificate  was  void 
"'ab  initio.' 

«C.  Bbtjob  SKDorsB,  Judge.'' 


Mr.  J.  W.  Stephen  and  Mr.  Casey  for  the  Appellant  below.      Argummt* 
Mr.  Martley  for  the  Respondent  below. 

Cur.  adv.  vu2t. 


Mr.  Justice  Molesworth. — This  case  turns  on  the 
Sandhurst  mining  district  by-laws  as  to  quartz  workings, 
No.  7,  gazetted  4th  March,  1864.  Those  by-laws  prescribe 
a  means  by  which  persons  who  have  worked  for  some  time 
may  suspend  the  working  of  their  claims  for  a  time  on 
obtaining  a  certificate  of  exemption  from  work  for  a  time 
named  in  the  certificate.  The  manner  of  doing  it  is,  that 
the  person  seeking  the  exemption  goes  to  the  register 
ofBce,  and  of  his  own  motion,  lodges  a  statement  of  the 
length  of  time  he  has  worked  with  a  request  for  the 
exemption.  The  mere  lodgment  of  these  materials  enti- 
tles the  applicant  to  the  certificate.  There  is  provision, 
too,  for  extending  the  tima  Then  follows  the  provision 
that  if  the  Warden  is  informed  that  the  certificate  has 
been  obtained  by  false  pretences  he  is  empowered  to  revoke 
it,  and  that  in  case  the  parties  do  not  work  within  four 
days  afterwards  the  claim  shall  be  forfeited. 

The  question,  agitated  before  the  Warden  in  this  case, 
was,  whether  if  the  certificate  of  exemption  was  obtained 

W.  W.  IB  a'B.     vol.  m. — ^MIKIHO  GASES.  Q 


Julsf  19. 
Jud^fment. 
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under  false  pretences,  it  was  yoid  or  voidable  onlj.  The 
Warden  held  that  the  claim  was  not  forfeited,  because  pro- 
tected by  the  certificate  of  exemption,  and  he  adjudged 
accordingly,  and  dismissed  the  complaint,  but  also  adjudged 
that  the  certificate  be  cancelled  from  that  date.  There 
was  an  appeal  to  the  Judge  of  the  Court  of  Mines.  The 
only  materials  stated  on  the  case  to  have  appeared  before 
the  Judge  of  the  Court  of  Mines  were  the  certificate  and 
the  admission  by  counsel  that  the  certificate  had  been 
obtained  by  false  pretences.  There  was  nothing  to  shew 
what  the  false  pretences  were.  They  might  be  of  a  miti- 
gated sort — as,  for  instance,  that  the  applicant  had  wrought 
for  six  months,  when  he  had  only  wrought  for  four  months; 
or  they  might  not  be  so  mitigated — as  that  the  applicant 
had  worked  for  six  months,  when  he  had  not  worked  at 
all.  On  the  bare  case  stated,  I  must  take  the  false  repre- 
sentation in  the  aspect  most  favorable  to  the  parties 
alleged  to  have  suffered  forfeiture.  I  am  obliged,  there- 
fore, to  answer  the  question  submitted  to  me  as  uncer- 
tainly as  to  distinction  of  objections  as  the  facts  are 
presented  by  the  case.  My  answer  will  be — "  The  certi- 
"  ficate  was  not  void  ab  initio'*  I  am  not  to  be  under- 
stood as  giving  an  opinion  that  a  person  whose  claim 
is  forfeited  can,  by  obtaining  a  certificate  under  rules  of 
Sandhurst  Board,  1864,  quart.z  workings,  division  7,  pro- 
tect himself  from  that  forfeiture. 
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July  6,  23. 


)PECIAL  case  stated  by  a  Warden  of  the  gold-fields  An  applicant 
at  Sandhurst  under  the  **  Mining  Statute  1865,"  sec.  194,  lease  taking 

as  follows  :—  proceedings 

against  tres- 
passers pend- 

••  The  Plaintiff  snmmoned  the  Defendant  before  the  Warden  for  a  ing  the  deci- 

"  trespass  nnder  the  '  Mimnff  Statute  1866/  sec  37.    At  the  hearing  won  on  snch 

« the  Plaintiff  proved  that  he  left  in  due  form  with  the  Warden  an  J^S^dto^  rov 

"  application  for  a  gold-mining  lease  of  the  piece  of  ground  in  dispute  ^^^  qqJy  that 

"  as  directed  by  the  Orders  in  Council  of  the  13th  October,  1862.    He  he  has  marked 

"  also  proved  tbat  at  the  time  directed  by  such  Orders  in  Council  he  the  ground 

"  caused  to  be  erected  at  each  angle  of  the  land  proposed  to  be  leased  o'lt,  but  that 

'•  posts  of  due  height  and  size,  with  the  proper  notices  legibly  painted  ~?  has  inserted 

"  thereon ;  and  that  at  the  date  of  such  proceeding  they  were  still  jugn*-  «.,.«- 

"  standing  uniivjured.    He  did  not  prove  publication  in  any  newspaper  quired  by  the 

"  of  the  notice  required  by  the  Orders  in  Council.     He  also  proved  an  Orders  in 

"  occupation  by  the  Defendants  of  the  land  applied  for  by  Plaintiff,  Council  of  the 

"  snch  occupation  by  Defendants  being  subsequent  to  Plaintiff's  appli-  J^^  ^^'^ 

"  cation.    It  was  objected  by  the  Defendants'  counsel  that  the  Pluntiff  Orders  in 

"  had  not  complied  with  the  Orders  in  Council  in  force,  and  applicable  Council  are 

"  for  the  time  being  to  gold-mining  leases.      Feeling   great  doubt  not  ultra 

**  whether  or  not  such  compliance  was  proved,  I  reserved  and  do  viret. 
'*  reserve  for  the  opinion  of  the  Chief  Judge  of  the  Courts  of  Mines  the 
"  following  question : — 

« 

**  Had  the  Pkintiff  without  proving  the  publication  of  an  adverUse- 
"  ment  complied  with  the  Orders  in  Coundl  in  force  and  applicable 
"  for  the  time  being  to  enable  him  under  the  37th  section  of  the 
**  *  Mining  SteUwte '  to  proceed  for  trespass  against  the  Defendants^ 
"  or  are  the  Orders  in  Council  respecting  publication  by  advertise- 
"  ment  void  as  being  ultra  vire*. 

"  C.  MoLLisoir,  Warden." 

No  appearance  for  the  Plaintiff.  Argumeni. 

Mr.  Casey  for  the  Defendant 

Cur.  adv.  vuU. 


Mb.  Justice  Molbsworth. — The  question  which  arises       J^y  23. 
in  this  case  is  whether  the  applicant  for  a  mining  lease     judawteni. 
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^22^^  taking  proceedings  against  trespassers  pending  the  deci- 
sion on  such  application,  is  hound  to  prove  not  only  that 
he  has  marked  the  ground  out,  hut  that  he  has  inserted 
advertisements  in  a  newspaper  as  required  hj  the  Orders 

^^'^  *  in  Council.  I  consider  that  it  is  quite  within  the  scope 
of  the  power  of  the  Governor  in  Council  to  frame  regula- 
tions requiring  the  insertion  of  advertisements.  The 
"  Mining  Statvte  1865,"  section  87,  requires  applicants  for 
leases  to  prove  that  they  have  complied  with  all  the  regd- 
lations  in  force  respecting  such  applications.  Those 
regulations  require  the  performance  of  a  series  of  acts, 
and  unless  those  requirements  have  all  been  complied 
with,  it  is  provided  that  an  action  for  trespass  cannot  be 
maintained  by  a  party  failing  to  comply  with  theuL  On 
the  whole  I  think  that  the  Plaintiff  not  having  proved  the 
insertion  of  the  advertisements  could  not  maintain  his 
action,  and  I  answer  the  question  submitted  as  follows : — 
*^  The  Plaintiff  had  not  without  proving  the  publication 
"  of  an  advertisement  complied  with  the  Orders  in  Council 
"  in  force  and  applicable  for  the  time  being  to  enable  him 
**  under  the  d7th  section  of  the  <  Mining  Statute  1865 '  to 
"proceed  for  trespass  against  the  Defendants,  and  the 
<'  Orders  in  Council  respecting  publication  by  advertise- 
"  ment  are  not  void  as  being  uUra  virtsJ* 
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COLES  AXD  Othbbs  v.  SPABTA  and  Anothkb. 


s. 


Special  case  stated  by  a  Warden  at  Maryborough.  The  occiipantfl 

The  Defendants  became  the    occupants  of    a  claim  in  ^gter^it 

January,  1866,  which  they  worked  until  the  Slst  Octo-  so  as  to  obtain 
.  an  imnmnity 

ber,    1865,    and    then  registered   the    claim    for    three  from  working, 

months,  so  as  to  obtain  an  immunity  from  working,  on  J^  ^^^  ground 

tiliab  tlicy  wero 
the  ground  that  they  were  unable  to  overcome  the  water,  nnable  to 

and  that  the  adjoining  claims  were  not  down  to  the  water.  JI^tw?™Pend- 

On  the  dOth  January,  1866,  the  registration  was  renewed  i^g  the  period 

for  a  further  period  of  three  months.     On  the  same  day  other  parties 

the  Complainants  gave  to  the  Defendants  notice  of  their  ^\^  notice  of 

intention  to  claim  the  ground,  alleging  that  it  had  been  tion  to  claim 

forfeited.     Defendants  resumed  work  next  day,  without  aHej^g'^tSt 

re-marking  the  ground,  and  shortly  afterwards  the  Com-  it  had  been 

p]ainants  applied  to  the  Warden  to  be  put  in  possession  original  occn- 

of  the  claim.     The  Warden  found  as  matter  of  fact  that  P*^J»  resiimed 

work  without 
the  adjoining  claims  on  either  side  had  got  down  to  the  re-marking 

water,  the  one  in  January,  1866,  and  the  other  in  April,  ^g^JJbter  of 

1865 ;    and  that  the  Defendants   had  not  struck  water  fact  they  were 

which  they  could  not  overcome  by  reasonable  eflforts.   The  ^1,^  exemption 

Defendants  were,  therefore,  not  entitled  to  the  exemption  ^^fy  ^«d  ob- 
tained, but 
they  had  obtained.     But  the  Warden  decided  that  the  the  Warden 

Defendants  had  secured  their  title  by  resuming  work.   ^^^^^^ 

There  was  a  subsequent  re-hearing  of  the  Plaintiffs'  appli-  cured  their 

cation,  and  this  case  was  then  reserved.     The  question  gnming  work. 

asked  by  the  Warden  was — "  Whether  seeing  that  the      ^^^>  ^7 

the  Chief 
"  Defendants  did  not  first  abandon  and  then  re-mark  their  judge,  that 

«*  claim  on  the  81st  January,  1866,  or  at  any  other  time,  ^JJ^^fij^^^^ 
''but  that  they  simply,  after  being  challenged  by  the  abandoning 
"  Plaintiffs  with  the  forfeitures,  resumed  work  under  their  did*not1stu-e 
"old  title  acquired  in  January,   1866,  that  resumption  the  forfeiture, 
"  cured  the  forfeitures  of  the  31st  October,  1865,  and  .30th  the  question 
"January,  1866."  ^  ri^ofst^^ 

(dd  pegs  on  claiming  to  hold  old  ground  under  a  new  title. 
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CASES  IN  COURT  OF 
Mr.  AUdns  for  the  Plaintiffs. 

Mr.  Qidnlan  for  the  Defendants. 


Cur,  adv.  mdU 


July  23.  i^R^  Justice  Molesworth  (after  stating  the  facts  of  the 

Judgment,  c^^e) — I  think  in  this  case  that  the  Defendants  having 
registered  the  suspension,  and,  therefore,  protected  them- 
selves from  the  claimants  heing  able  ito  take  possession  as 
for  forfeiture,  cannot  now  resume  possession  as  upon 
vacant  ground.  It  was  decided  in  Criichley  v,  Graham  {/) 
that  possession  as  for  forfeiture  can  only  be  taken  after  an 
adjudication  of  forfeiture  by  the  Warden.  To  make  the 
land  in  this  case  unoccupied  so  that  the  Defendants  could 
have  taken  it  up  as  a  new  claim,  it  should  either  have 
been  actually  abandoned  by  them  or  adjudged  by  the 
Warden  to  have  been  forfeited ;  otherwise  all  forfeitures 
might  be  avoided  by  a  mere  resumption  of  work  and 
going  through  the  form  of  re-pegging  the  ground,  and  the 
by-law  thus  be  totally  evaded.  The  answer  which  I  give 
to  the  question  submitted  is,  "  The  Defendants  resuming 
"  work  without  abandoning  their  old  title  did  not  cure  the 
"  forfeitures  of  the  31st  October,  1865,  and  30th  January, 
**  1866,  irrespective  of  the  question  of  the  necessity  of 
"  stirring  old  pegs  on  claiming  to  hold  old  ground  under  a 
"  new  title." 


(J)  2  Wy.&W.,Law,211. 
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STEVENS  AND  Anotheb  v.  WEBSTER  and  Anotheb. 

i^TEVENS  and  Vaccari  were  summoned  in  the  Warden's  The  owner  of 

Court  at  Sandhurst  by  Webster  and  McKenzie  "  for  divert-  Crown  lands, 

"  ing  water,  to  the  enjoyment  of  which  the  PlaintiiOfs  were  coMtructed 

"entitled,"  and  the  following  order  was  made  upon  the  authority  of 

summons,    "I  find  that  the  Defendants  have  illegally  32^ ^3^ 

"  diverted  water  from  the  reservoir  of  the  complainants,  not  entitled  to 

"and  I  adjudge  accordingly,  and  award  £1  Is,  damages,  area  for  the 

"and  £S  IBs.  costs.— C.  Mollison,  Warden."     From  this  wpply  ofthe 

'  dam  or  reser- 

order  the  Defendants  appealed  on  the  following  among  yoii. 

other  grounds  : — "  That  the  decision  was  bad  in  law,  and 

"  that  no  person  can  be  said  to  be  lawfully  entitled  to  Semhle.^Oa 

"  water  not  flowing  in  a  defined  channel."  o,^  appeal  to 

the  Conrt  of 
Mines  ft'om 
The  appeal  came  on  to  be  heard  before  the  Judge  of  the  Warden's 

the  Court  of  Mines  at  Sandhurst,  26th  May,  who  stated  a  ^^"""^{^^^ 

case  for  the  opinion  of  the  Chief  Judge,  which  contained  whetherphun- 

the  following  statements,  "  There  was  little  dispute  as  to  ^anrhiu  the 

"  facts,  the  main  question  being  one  of  law,  viz.,  as  to  the  right  to  hegin. 

"  right  of  the  PlaintiiOf  Webster  to  a  drainage  area  for  the 

"  supply  of  his  dam.      It  appeared    that    Plaintiff   had 

"  purchased  the  dam  from  one  Pascal,  the  grant  for  the 

"dam  being  dated  so  far  back  as  1857,  under  the  old 

"  *  Gold-fields'  Act*      That  Pascal  had  some   seven  years 

"ago     made    an     arrangement    with    his    next    neigh- 

"bour,  Delbridge,  apportioning  their  respective  drainage 

"areas,   Pascal  then   taking  up   the  drainage  area  now 

"  claimed.     That  Pascal  came  the  next  day  with  a  plough 

"  and  made  twenty  or  thirty  furrows,  leading  the  rain  fall 

*'  into  the  hollow ;  and  that  after  a  fall  of  rain,  the  water 

''  flowed  down  this  hollow  in  a  stream  into  Plaintiff's  dam. 

"It  appeared  also  that  the  Plaintiff  and  his  vendors  had 

"  been  left  undisturbed  in  his  right  of  drainage  from  the 

^date  of  the  grant,  and  that  the  Defendants  and  their 
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"  yendors  had  received  the  overflow  after  it  had  passed 
"through  Plaintiff's  dam,  which  had  heen  constructed 
"  before  Defendants'  dam.  The  Defendant  SUfvms,  for  the 
"  purpose  of  leading  the  rain-water  into  his  own  dam,  cut 
"  a  drain  eight  inches  deep,  which  was  the  act  complained 
"  of  by  the  Plaintiff,  as  depriving  him  of  the  drainage- 
"  water  before  then  flowing  into  his  dam.  The  question 
"  is  whether  the  Plaintiff  is  entitled  to  the  use  of  the  said 
"  water  under  the  above  circumstances,  and  also  generally 
"  whether  the  owner  of  the  dam  is  entitled  to  a  drainage 
"  area  for  the  supply  of  his  dam." 


Argument  Dr.  Mackai/y  for  the  Respondents  (Plaintiffs),  submitted 
that  he  had  the  right  to  begin  by  analogy  to  the  right  of 
the  supporter  of  a  conviction  on  a  case  stated  from 
Quarter  Sessions.    BmneU  v.  Blackpool  Board  of  Health  (^). 

Mr.  Mardeyy  for  the  Appellants  (Defendants),  submitted 
that  the  practice  on  appeals  in  equity  should  be  followed, 
and  that  the  Appellant  should  begin.  The  appeal  was  in 
the  present  case  transmitted  from  one  court  to  another, 
and  should  be  heard  in  the  same  way  as  it  would  have 
been  heard  in  the  court  from  which  it  was  transmitted. 

Mr.  Justice  Molesworth. — The  appeal  is  still  pending, 
it  has  not  lost  its  character.  It  must  be  dealt  with  in  the 
same  manner  as  if  it  had  come  to  me  without  the  inter- 
vention of  the  intermediate  Court.  As  the  decision  of  the 
inferior  Court  is  supposed  to  be  right,  the  duty  of  shewing 
it  to  be  wrong  devolves  upon  the  Appellant 

Mr.  Martley  for  the  Appellants. — The  power  to  make  and 
use  a  dam  is  given  by  the  Sandhurst  by-laws  of  February  22, 
1864,  PiddUng  and  Crushing  No.  2.  The  only  power  which 
the  Warden  can  have  to  grant  a  dam  must  be  derived  from 


(^)  28  L.  J.,  M.  C.«  208. 
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the  miners'  right,  giving  power  to  hold  so  much  land  as 
the  by-laws  authorised.  There  is  no  specific  power  to 
legislate  by  by-laws  as  to  water-rights.  The  right  of 
storing  water  could  only  be  given  as  the  right  to  store 
wood  for  the  miner's  engine  by  occupying  a  piece  of  land 
for  that  purpose,  it  could  not  be  extended  to  confer  rights 
to  collect  water  or  wood  from  other  lands.  The  Warden 
could  not  create  an  easement  over  Grown  lands  and  forbid 
persons  on  such  lands  from  appropriating  rain  or  other 
water  to  their  own  use.  No  right  to  an  undisturbed 
flow  of  water  can  exist  under  the  by-laws.  Full  powers 
are  given  for  granting  water-rights  by  the  Orders  in 
Council,  32nd  December,  1862,  published  under  the  Act 
25  Ftc.,  No.  148,  regulating  the  use  of  races,  dams,  and 
reservoirs,  and  a  rent  payable  to  the  Government  is  imposed 
upon  every  race.  A  drainage  area  can  only  be  created 
by  the  Board  of  Land  and  Works.  A  miner  cannot 
divert  water  from  a  river.  Nightingale  v.  Daly  (k),  Addison 
en  Wrongs f  2nd  edit,  p.  48,  Broadhent  v.  Ramsbotham  (j). 
The  Respondents  to  succeed  must  shew  that  they  had 
a  right  to  the  water;  it  is  not  enough  to  shew  that 
the  Appellants  had  no  right  to  cut  the  drain.  It  cannot 
be  said  that  any  hardship  will  be  inflicted  on  the 
Respondents  by  dismissing  their  case,  as  they  might  have 
obtained  a  race  in  the  proper  way,  by  paying  for  it  To 
hold  that  persons  may  by  their  acts  inter  se  create 
drainage  areas  will  enable  them  to  defraud  the  revenue. 


1866. 


Dr.  Mackay  for  the  Respondents. — ^The  Respondents' 
title  is  under  the  third  section  of  the  "  Oold-fidds"  Act:' 
Orders  in  Council,  under  a  later  Act,  can  not  retrospec- 
tively affect  it  The  grant  of  a  dam  is  a  grant  by  impli- 
cation  of  the  water  which  would  naturally  flow  to  it  It 
is  an  easement  of  necessity  like  the  implied  grant  of  a 
right  of  way  to  land  sold  and  inaccessible  without  it 


(h)A^i^n. 


(j)  11  £xch.,  602. 
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1866.  The  questions  to  be  considered  are  —  Was  there  any 
authority  to  grant  the  dam  in  1857  to  the  Respon- 
dents ?  Have  they  enjoyed  it  without  interruption  from 
the  grantor  until  the  present  time?  If  the  Bespon- 
Jr^ffumeHi.  dents  should  not  be  considered  entitled,  the  whole 
system  of  water-rights  upon  the  gold-fields  will  be 
destroyed.  Gaved  v.  Martyn  (k)  and  Bainbridge  an  Mines, 
second  edition,  p.  103. 

Mr.  MarlUy,  in  reply,  referred  to  SckuUz  v.  Dryhurgh  (Q, 

Cur.  adv.  vuU^ 


July  26. 
JndgmetU, 


Mr.  Justice  Moleswobth: — 

The  question  in  this  case  is  whether  the  Plaintiffi^ 
deriving  title  to  a  water-dam  on  Crown  lands  from  persons 
who  erected  it  in  1857,  can  recover  against  Defendants, 
holding  a  water-dam  of  later  origin,  damages  for  making  a 
cutting — ^also  on  Grown  lands — diverting  the  surface  water 
produced  by  rain  which  would  naturally  flow  into  Plain- 
tiff's  reservoir  into  Defendant's.  At  common  law  every 
man  may  stop  and  use  and  appropriate  all  rain-water,  a» 
contradistinguished  from  streams,  flowing  over  his  land ; 
may  erect  a  dam  preventing  the  water  going  to  those- 
below  him,  and  after  he  has  done  so,  remains  subject 
to  those  above  him  erecting  dams  stopping  the  water 
which  would  reach  his  dam.  Broadbentv.Ranubotham,  Nayr 
more,  he  cannot  complain  of  a  stranger  interrupting  the 
water  above  him,  for  according  to  the  pleadings  in  that 
case,  as  noticed  in  the  judgment,  the  Defendant  obstruct- 
ing could  not  rely  on  any  privilege  connected  with  his^ 
ownership. 


(h)  84L.J.,  C.P.,S58. 


(0  2  Wy.  &  W.,  L.,  224. 


CHIEF  JUDGE  OF  COURTS  OF  MINES. 


27 


By  the  "  QoU-fiddi  Act;'  21  Vk.,  No.  32,  in  its  third 
section,  every  miner's  right  should — subject  to  by-laws 
to  be  made  by  mining  boards — entitle  the  holder  {inter 
alia)  to  cut,  construct,  and  use  races  and  dams  for 
mining  purposes  (by  first  section  obtaining  gold  by  wash- 
ing earth  to  separate  it)  through  and  upon  any  Crown 
lands,  and  to  divert  and  use  for  mining  purposes  any 
water  which  Her  Majesty  could  lawfully  divert  and  use. 
The  76th  section  gives  a  remedy  before  the  Warden  for 
unlawful  interference  with  any  water-right  or  other  ease- 
ment lawfully  enjoyed  under  the  Act.  I  do  not  think 
these  words  sufficient  to  give  any  person  erecting  dams 
under  these  provisions,  a  right  inconsistent  with  the 
common  law,  to  have  the  ownership  of  a  water-shed  over 
the  area  of  Crown  lands  from  which  the  water  would 
naturally  flow  to  his  dam,  and  which  he  could  only  get  by 
the  express  grant  of  the  Crown.  The  Act  I  think  protects 
him  in  the  ownership  of  the  dam  itself,  and  against  all 
direct  injuries  to  the  dam  itself.  It  enables  him  to  do  on 
Crown  lands  what  he  could  on  his  own,  with  the  same 
consequential  rights.  This  question  in  some  degree 
occurred  in  Schultz  v,  Dryburgh,  but  was  left  undecided. 


1866. 


Jftdgmeid. 


I  do  not  well  understand  a  part  of  the  special  case  in 
which  the  learned  Judge  states  that  the  grant  for  the  dam 
was  dated  in  1857,  under  the  old  Gold-fields'  Act.  No.  32 
came  into  operation  1st  January,  1858,  and  I  find  no 
Sandhurst  by-laws  on  the  subject  before  February,  1861. 
I  do  not  collect  from  the  case  that  the  proceeding  was  as 
under  any  by-law.  I  fear,  from  the  provisions  of  some 
such  by-laws  that  dams  shall  be  licensed  only  upon  notice 
to  proprietors  of  adjoining  dams,  that  my  view  is  incon- 
sistent with  a  generally  received  opinion  in  that  district  of 
the  gold-fields,  and  may  lead  to  an  infringement  of  what 
has  been  deemed  the  rights  of  a  class  of  proprietors  whose 
industry  deserved  every  encouragement.  I  should  be 
sorry  for  that  result,  and  suggest  that  the  Government,  as 
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owner  of  Grown  lands,  may  prevent  it  On  the  whole  my 
answer  is,  that  the  Plaintiffs  are  not  entitled  to  the  water 
under  the  eireumstances,  and  the  owner  of  the  dam  is  not 
entitled  to  a  drainage  area  for  the  supply  of  the  dam  or 
reservoir. 
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VIVIAN  AND  Others,  Appellants,  v,  DENNIS  and 
Others,  Respondents. 

XjLpPEAL    from   the   Court  of  Mines  of  the  Mining  Plaintiffs,  oc- 
District  of  Castlemaine.     The  following  statements  are  ^Jl^ndbeld 

taken  from  the  case  stated  hy  the  Judge  of  the  Court.  under  a  permit 

from  aWarden 
for  the  erec- 

On  the  1st  of  May,  1866,  Dennis  and  others  instituted  in  *;^^  °^™*^" 
•^  cmnery,  com- 

the  Court  of  Mines  at  Maldon  a  suit  in  which  they  alleged  plained  of  a 

that  they  were,  and  had  heen  since  the  9th  of  April,  1858,  thS^^e^br 

in  possession  of  a  piecq  of  land  on  the  Beehive  Reef,  com-  the  holders  of 

monly  known  as  "  The  Great  Western  Company's  Grant,"  Beehive  Reef 

under  a  "  permit "  or  grant  signed  by  a  Warden  ;  that  for  *\^^5^«°'**^ 

the  same  period  they  had  been   in  possession  of  and  the  dips  and 

claimed  to  occupy  under  their  miners*  rights  a  piece  of  'g^^^er  * 

land  adjoining  to  that  occupied  under  the  "  permit,"  ex-  the  authority 

tending  twenty-three  feet  easterly  to  within  100  feet  of  Local  Court 

the  base  line  of  the  reef;  and  that  the  Defendants  had  Regulations  of 

6th  March, 
trespassed  upon  both  pieces  of  land  and  taken  therefrom   i857. 

auriferous  stone.     The  Plaintiffs  prayed  that  the  Defen-  ^  ^M,  revers- 

dants  might  be  ordered  to  remove  therefrom  and  to  make  mfnt  of'^SSe 

compensation  to  them.     On  hearing  the  case  it  appeared  ^J^  ^^ 

AlineSj  that 
that  the  Plaintiffs  had  on  the  9th  of  April,  1858,  obtained  such  regula- 

from  the  Warden  a  document  authorising  them  to  erect  ^^?!^  ^"f  °°* 

^  ultra  mres  ; 

machinery  on  land  described  on  a  plan  deposited  in  the  that  the  plain- 
Warden's  oflSce  on  the  condition  of  their  making  a  road  j^^i^ed  in  their 

round  the  lower  end  of  the  ground  for  the  conyenience  of  machine  area 

could  have  no 
the  Defendants    Vivian  and  others,  and  allowing  them  title  to  fche 

sufficient  water  to  feed  their  machine.     Under  this  docu-  l^^}^  dispute 

hut  that  of 

ment  the  Plaintiffs  went  into  possession  of  the  ground,  unlawful  occu- 
erected  machinery,  sank  a  shaft,  and  crushed  quartz  raised  that'the*^'* 

by  themselves  and  others.     The  Plaintiffs  held  miners'  defendants 

were  in  oon- 
stractive  pdBsesuon  of  the  gold  as  connected  with  the  reef  on  which  their  claim  was 
marked  out.  

Section  78  of  the  "  Mimnff  StaUOs  1866  "  has  a  retrospective  operation. 
W.  W.  k  A*B.      VOL.  m. — ^MIKING  CASES.  D 
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^^^  ^  rights  when  they  obtained  the  permit,  and  by  such  means 
continued  in  occupation  until  the  commencement  of  the 
suit.  They  first  struck  the  reef  at  the  bottom  of  the 
shaft,  obtained  gold  in  December,  1863,  and  continued 
working  the  reef. 

The  Defendants,  Vivian  and  others,  in  May,  1856,  took 
up  a  claim  on  the  Beehive  Reef,  and  after  publication 
of  the  Local  Court  Rules,  published  on  the  6th  of  March, 
1857,  marked  out  their  claim,  measured  along  eighty 
feet  of  the  course  of  the  reef  north  and  south.  The 
third  rule  of  these  regulations  was  as  follows : — "  The 
"  width  of  claim  from  east  to  west  shall  be  200  feet — 100 
"  feet  on  each  side  of  the  working  shaft  on  the  line  of  reef, 
"  and  the  holders  of  quartz  claims  shall  be  entitled  to  the 
"  dips  and  angles  of  all  reefs  found  within  the  reef,  and 
**  may  follow  the  same  to  whatever  distance  they  may  dip, 
"  east  or  west."  The  width  of  claim  was  increased  to«400 
feet  by  a  by-law  of  May,  1869,  and  by  by-law  of  the  18th 
of  August,  1863,  further  extended  to  600  feet ;  and  pro> 
visions  were  made  for  marking  off  and  registering  claims. 
The  Defendants  marked  off  and  registered  their  extended 
claim  accordingly  on  the  23nd  of  January,  1864,  the 
Plaintiffs  unsuccessfully  opposing  the  registration.  The 
Defendants  continued  to  work  their  claim  ever  since  the 
time  when  they  first  took  it  up,  and  were  during  all  that 
time  holders  of  miners'  rights.  Before  the  commence- 
ment of  the  suit  the  Defendants,  following  the  dip  of  the 
reef,  undermined  the  land,  the  surface  of  which  was 
occupied  by  the  Plaintiffs.  This  was  the  trespass  com- 
plained of.  The  locality  of  the  alleged  trespass  was  more 
than  100  feet  but  less  than  200  feet  westerly  firom  the 
Defendants'  shaft,  and  about  143  feet  westerly  from  the 
base  line  of  reef. 

The  Judge's  finding  was  as  follows  : — *^  I  find  as  a 
'*  matter  of  fact  that  the  Plaintiffs  were  in  occupation  of 
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"the  piece  of  ground  called  the  Great  Western  Com- 
"  panj's  Grant,  by  virtue  of  their  miners'  rights,  previous 
"  to  the  Defendants'  claim  accruing ;  and  that  the  Defen- 
«  dants  trespassed  on  the  said  piece  of  ground."  A  decree 
was  made  for  the  Plaintiffs  for  £620  damages,  and  £30  costs. 


1866. 


StaUmmU, 


Mr.  FeUaws  and  Mr.  Holroyd  for  the  Appellants  (Defen- 
dants below). — The  grounds  of  appeal  are  substantially 
that  the  Defendants  have  a  title  and  the  Plaintiffs  have 
none.  The  Plaintiffs  rely  upon  the  permit  or  grant  from 
the  Warden,  and  at  the  same  time  repudiate  the  restric- 
tions which  it  imposes  and  seek  to  convert  the  permissive 
occupation  of  a  machine  area  into  a  title  to  mine  beneath 
it  to  the  exclusion  of  everybody  else.  The  Defendants  are 
at  least  justified  in  acting  on  the  received  construction  of 
a  local  by-law,  as  against  the  Plaintiffs  who  can  pretend  to 
no  legal  justification,  as  the  Local  Court  not  the  Warden 
had  power  to  grant  a  machine  area.  The  provisions  as  to 
dips  and  angles  are  not  void  for  uncertainty,  but  within 
Uie  maxim,  " Id  certum  est  quod  cerium  reddi  potest'*  The 
Defendants  were  in  legal  possession  of  the  gold  which 
tliey  are  alleged  to  have  taken  by  a  trespass.  Being  in 
possession  of  part  of  the  reef  they  were  in  constructive 
lt;gal  possession  of  all  within  their  boundaries.  Assuming 
the  Plaintiffs  to  have  been  in  lawful  occupation  of  the 
surface,  their  rights  did  not  extend  *'  ad  inferos.*'  A 
pastoral  tenant  might  with  equal  justice  claim  to  hold  his 
run  as  a  mining  property.  The  surface  may  be  in  one, 
the  subsoil  in  another.     Cox  v.  Glue  (m). 


ArfftmetU. 


Mr.  J.  W,  StepJien  and  Mr  Helm  for  the  Bespondents 
(Plaintiffs  below). — The  case  has  been  argued  as  one  of 
conflicting  titles,  but  the  Plaintiffs  are  not  to  prove  title, 
being  in  occupation  under  their  miners'  rights.  The  Plain- 
tiffs, however,  have  a  title  under  their  miners'  rights,  and 
the  Act  18  Vic.,  No.  37,  the  provisions  of  which  were  kept 
(m)  5  C.  B.,  633. 

D  2 
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alive  in  their  favor  by  21  Vic.y  No.  33,  sees.  130  and  131. 
The  definition  of  a  claim  as  regards  the  Plaintiffs  is  to  be 
found  in  the  former  Act,  not  in  the  by-laws  by  which 
claims  were  to  be  defined  under  the  latter.  The  miner's 
right,  authorised  mining  for  gold  on  any  waste  lands  of 
the  Crown,  an  area  was  only  prescribed  for  residence. 
The  power  to  make  rules  and  regulations,  given  by  sec. 
17  of  the  Act  No.  87,  was  permissive,  to  supplement  the 
provisions  of  the  Act,  but  the  Act  itself  contained  all  its 
essential  definitions,  independent  of  any  exercise  of  the 
power.  There  are  no  exceptions  in  the  permit  given  by 
the  Warden.  Oox  v.  Glus  is  therefore  inapplicable.  The 
permit  being  for  quartz  crushing  is  for  mining  purposes. 
Harvey  v,  Rodda  (n).  The  Defendants  could  in  no  event 
interfere  with  our  possession  without  obtaining  a  Warden's 
order  under  sec.  77  of  Act  No.  82.  CritcMey  v.  Oraham  (o). 
The  Defendants  never  properly  marked  out  their  extended 
area,  and  the  regulation  as  to  dips  and  angles  is  ul^a 
vires,  void  for  insensibility,  and  can  give  the  Defendants  no 
right  to  go  beyond  their  original  limit  of  100  feet  east  and 
west  of  the  reef.  McQiU  v.  TcUham{p),  Fahey  v.  Koh4-noor 
Company  (q). 


Mr.  Holroyd  in  reply. — We  could  not  have  applied 
under  sec.  77  of  Act  No.  3Q,  as  by  doing  so  we  must  have 
admitted  the  Plaintiffs'  possession,  and  recognised  their 
claim  to  occupy  under  that  Act. 

Cur.  adv.  vuU. 


Nov.  26.       Mr.  Justice  Moleswobth  : — 

Judgment. 

The  Plaintiffs*  right  appears  to  be  as  follows : — Persons 
whom  the  Plaintiffs  now  represent,  on  the  9th  April,  1858, 


(»)  Ante,  Vol.  I.  Law,  21. 
(o)  2  Wy.  &  W.  Law,  211. 
(p)  Sup.  Ct.,  Vic,  18  May,  1865, 


now  reported.  Ante  VoL  II.  Law, 
52. 
(q)  Ante,  p.  4. 
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obtained  from  a  Warden,  at  Maldon,  a  written  permission 
to  use  land,  described  in  a  plan,  near  the  Beehive  Beef, 
for  erecting  machinery,  subject  to  conditions.  The  Plain- 
tiffs entered  upon  this  ground,  erected  machinery,  which 
was  used  for  crushing  quartz  raised  by  others,  and  them- 
selves elsewhere ;  they  also  sank  a  shaft  for  their  own 
mining  purposes  on  the  land  in  the  plan,  and  struck  a 
reef  and  obtained  gold  in  December,  1868,  and  continued 
working  since.  During  all  this  the  Plaintiffs  acquired  no 
title  to  anything  under  any  by-laws.  The  Maldon  Local 
Court  regulations,  gazetted  6th  March,  1857,  authorised 
the  Local  Court  (not  a  Warden)  to  allot  ground  for  ma- 
chinery. The  Plaintiffs  did  nothing  which  purported  to 
give  them  a  right  to  mine,  but  taking  out  miners'  rights  ; 
they  held  a  surface  shaped  so  as  no  claim  for  mining 
purposes  should  be  shaped. 


186a 


Judgment. 


The  Defendants'  rights  appear  to  be  as  follow : — They 
took  possession  of  ground  on  the  Beehive  Beef  after  the 
publication  of  the  rules  of  6th  March,  1857,  and  have  since 
worked  without  interruption.  They  marked  a  space,  pur- 
suant to  rule  4,  of  eighty  feet  along  the  reef.  They 
re<marked  the  same  space  along  the  reef,  and  on  the  22nd 
January,  1864,  registered  their  claim.  They  worked  to 
the  ground  the  subject  of  the  present  suit,  pursuing  the 
course  of  the  reef,  between  parallels  running  at  right 
angles  to  the  base  line  of  the  reef  between  the  points 
marked,  and  to  a  distance  more  than  100  feet  from  the 
base  line  of  the  reef. 


It  is  not  disputed  that  the  intention  of  the  Local 
Court  regulations,  1857,  continued  by  Mining  Court 
district  rules,  January,  1858,  was  to  give  the  holders  of  all 
quartz  claims  all  the  gold  within  100  feet  horizontal  of  the 
base  line,  and  a  right  to  follow  the  reef  laterally  so  far  as 
it  went  continuously  within  their  parallels.  I  understand 
the  learned  Judge  who  heard  this  case  has  held  that  this 
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by-law  so  far  as  it  purported  to  give  rights  beyond  100 
feet  was  invalid  and  Mllra  vires,  having  regard  to  the  words 
"  determining  the  quantity  and  form  of  land  which  may 
**be  occupied."  I  was  referred,  in  the  argument  of 
another  case,  to  the  latter  part  of  a  clause  (78)  in  the 
Mining  Statute,  1865.  This  was  not  relied  upon  before 
me  in  the  present  case,  and  therefore  was  not,  I  presume, 
before  the  learned  Judge.  It  has,  I  think,  a  retrospective 
effect,  and  removes  the  difficulty,  and  I  therefore  think 
that  the  Defendants  had  a  right  to  follow  their  reef 
beyond  the  100  feet.  The  rules  of  August,  1868,  extend 
the  lateral  rights  of  the  Defendants  to  300  feet  from  the 
line  of  reef,  which  would  appear  to  embrace  the  whole  of 
the  land  in  the  Plaintiffs'  possession.  I  therefore  think 
that  the  Defendants  have  a  title  to  the  gold  the  subject  of 
litigation  ;  and  the  Plaintiffs  have  none,  but  those  of 
unlawful  occupants. 


It  has  been  urged,  hbwever,  that  the  Defendants  before 
helping  themselves  to  this  gold  should  have  obtained 
an  order  establishing  their  right  from  a  Warden,  under 
the  Act  No.  89,  sec.  77,  according  to  CritcUey  v.  Oraham, 
but  that  is  necessary  only  as  against  persons  having 
possession  and  claiming  to  occupy  under  No.  33.  Now, 
neither  of  the  litigants  were  in  actual  possession  of  the 
gold  in  dispute,  until  they  reached  it.  Previously,  the 
Defendants  were  in  constructive  possession  of  it,  as  con- 
nected with  their  quartz-reef,  as  much  as  the  Plaintiffs 
were  in  such  possession  of  it,  as  underlying  their  surface. 
There  is  no  evidence  of  any  continuity  between  the  auri- 
ferous quartz  which  the  Plaintiffs  had  reached  and  that  in 
question.  Besides,  as  I  have  stated,  the  Plaintiffs  had  no 
claim  to  occupy  under  by-laws. 


It  has  been  urged  for  the  Plaintiffs  that  the  plan 
annexed  to  the  case  shews  that  there  are  houses  on  the 
sur&4S«  which  they  hold,  and  that  therefore  the  Defeo- 
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dants  could  not  lawfully  mine  under  it  according  to  No. 
82,  sec.  34.  No  such  point  appears  to  have  been  made  in 
the  Court  of  Mines,  and  I  cannot  regard  the  plan  an- 
nexed to  the  case  for  such  purposes.  I  shall,  however, 
guard  against  precluding  the  Plaintiffs  from  such  case. 


1866. 


Jfk^ymM^. 


"  Order — That  the  decree  be  reversed,  and  that  the  Plaintiffii'  suit 
"  be  dismiaaed  with  coats,  without  prejudice  to  such  proceeding  as  the 
"  Plaintiffs  may  take  against  the  Defendants  for  mining  under  land 
"  held  by  the  Plaintifb  on  which  they  have  houses  or  buildings;  and 
"  farther,  that  the  parties  respectively  abide  their  own  costs  of  the 
«  appeal." 


LONGBOTTOM  and  Another  v.  WHITE  and 
Another. 
^  N<f9. 17, 26. 

lOPECIAL  case  stated  by  the  Judge  of  the  Court  of  Pumping 

Mines,  at  Maldon,*  under  the  ''Mining  Statute  1866"  sec.  water  out  of 

a  claim,  is  not 

171,  as  follows  : —  sufficient  to 

protect  it 
from  abandon- 
"  The  Appellants,  Langhottom  and  Tamltfn,  appealed  to  ment  under 

the  Court  of  Mines  from  a  decision  of  the  Warden  and  p^tXIl!* 

four  assessors  in  the  Warden's  Court,  Maldon,  given  on  OaHUmaine 

the  26th  March,  1866.     The  decision  was  given  on  the  isth  August, 

hearing  of  an  application  by  the  Appellants  to  be  put  in  ^^^'>  ^^^^f^ 

o  x-r  J  L  r  r  such  pumping 

possession  of  the  claim  in  dispute,  on  the  ground  that  be  for  the 

it  had  been  abandoned  by  the  Eespondents,  and  was  that  woiS^^he 

the  Defendants  were  in  legal  possession.   The  Appellants  ciaijn-    Per- 

sons  seeking 
gave  notice  of  appeal,  on  the  grounds  that  the  verdict  to  avail  them- 

was  against  evidence,  and  that  there  was  no  evidence  to  JJ1J^<^^,j|. 

under  this  by- 
law, need  not  negative  all  the  exceptions  which  protect  an  unworked  claim  from 
alMndonment. 

Section  2  of  the  **  Mvning  StaUiU  1865"  shews  an  intention  to  preserve  by-laws 
*psrt  from  section  80. 

It  is  not  necessary  to  the  efficacy  of  a  by-law,  made  under  sec  71,  sub-sac  x.  of  the 
**  lining  Staiute  1865,"  that  it  should  point  out  a  person  to  adjudicate,  as  sec.  177 
shews  an  intention  to  give  jurisdiction  to  a  Warden  in  all  cases  of  disputed  ownership 
of  claims,  and  the  duty  of  aqjudicfttion  may  be  left  to  him  as  the  ordinary  officer. 
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1866.         support  it.     It  was  admitted  that  the  Appellants  were 
LoNaBOTTOK   possessed  of  miners'  rights  issaed  previous  to  the  applica- 
tion being  made  to  the  Warden,  and  still  in  force. 


Whitb. 


StcKtement, 


"  The  following  evidence  was  given  bj  the  Appellants 
on  the  hearing  of  the  Appeal. 


"  Robert  NankiveU. — Know  ground  claimed  by  LeighUm 
and  White.  Do  not  know  how  long  Leigkton  has  been  in 
occupation. 

**  John  LongboUom. — Claim  in  centre  of  leased  ground  of 
Union  Company.  It  has  not  been  worked  for  purpose  of 
extracting  minerals  for  twelve  months.  Water  has  been 
drawn  at  the  expense  of  the  Metropolitan  Company,  of 
which  White  and  Leighton  are  partners ;  this  claim  being 
held  in  their  own  right.  Croas-exambied, — Water  was  drawn 
within  live  days  before  summons.  Not. to  my  knowledge 
within  four  days.  Could  not  work  claim  without  drawing 
the  water.  A  kiln  on  the  claim  in  which  they  bom 
quartz  of  Union  Company.  Have  seen  their  tributers 
(boy  and  horse)  employed.  None  of  that  quartz  came  out 
of  their  claim. 

**  John  Tamlyn.-^-l  know  the  ground  claimed  by  Leigh- 
ton.  For  ten  or  twelve  months  no  work  has  been  done. 
I  have  been  constantly  passing  over  it.  Cross-examined. — 
Cannot  say  that  White  and  Leighton  have  not  been  on 
claim. 


" WestcoU. — I  have  been   working  for  WMte  and 

Leighton  constantly  baling  water.  Not  aware  of  any 
mining  work.  I  have  been  constantly  at  work  on  kiln, 
and  must  have  known  if  any  quartz  were  taken  out. 
Cross-examined, — ^I  believe  they  {White  and  Leighton)  were 
baling  water  four  days  before  and  burning  quartz  at  the 
kiln.    BecaUed. — I  believe  Wood  baled. 
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Staiememi. 


*'  On  mj  intimating  an  opinion  that  the  evidence  did  not  ^^^ 
shew  an  abandonment  of  the  claim  within  the  meaning  of  LovaBOTTOM 
the  by-laws,  counsel  for  the  Appellants  submitted  that 
the  mere  drawing  of  water  at  the  expense  of  the  Metropo- 
litan Company  and  the  burning  of  quartz  belonging  to  the 
Union  Company,  and  not  for  the  purpose  of  extracting 
minerals  from  the  claim  in  dispute,  was  not  working  the 
claim  within  the  meaning  of  the  by-laws  of  the  said  dis- 
trict. However,  upon  the  evidence  given  as  aforesaid,  I 
decided  to  dismiss  the  appeal  without  calling  upon  the 
Respondents  to  go  into  evidence ;  but  at  the  request  of 
counsel  for  the  Appellants  I  consented  to  reserve,  and  do 
reserve,  for  the  opinion  of  the  Chief  Judge  of  the  Courts 
of  Mines,   the  following  questions,   that  is  to  say :  — 

*  Whether  upon  the  above  evidence  I  was  right  in  decid- 

*  ing  to  dismiss  the  appeal/  And  in  case  his  Honor  the 
Chief  Judge  answers  that  question  in  the  negative,  I,  at 
the  request  of  counsel  for  the  Kespondents,  reserved,  and 
do  reserve,  for  the  opinion  of  the  said  Chief  Judge,  the 
next  following  question,  that  is  to  say : — '  Whether  under 
'  the  '  Mining  StatuU  1865,'  under  which  the  said  summons 

*  was  taken  out,  the  Warden  had  jurisdiction  to  entertain 
'  the  question  of  abandonment/  " 


Mr.  J.  W.  Stephen  for  the  Appellants  (PlaintiflFs  below). — 
It  cannot  be  argued  that  because  an  act  would  be  neces- 
sary for  the  purpose  of  working  a  claim  doing  the  same  act 
for  another  purpose  is  working  the  claim.  "  Un worked  " 
must  mean  unworked  for  the  purpose  of  gold-mining. 
Burning  quartz  on  the  land  for  any  other  purpose  is  no 
more  protection  to  the  claim  than  throwing  rubbish  upon 
it.  Section  2  of  the  Mining  Statute  preserves  the  Warden's 
jurisdiction  in  respect  of  offences  against  the  repealed 
provisions  and  by-laws  made  before  the  statute. 


Argument, 


Mr.  Holroyd  for  the  Bespondents  (Defendants  below). — 
The  Plaintiffs  were  properly  nonsuited  because  they  had 
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White. 


1866-  not  given  suffieient  evidence  of  abandonment,  which  being 
LoNOBOTTOu  &  forfeiture,  should  have  been  proved  strictly  like  an  act  of 
insolvency.  It  should  have  been  shewn  that  while  the 
claim  was  unworked  the  holders  were  not  engaged  in  any 
of  the  alternative  occupations  which  would  have  saved  it 
from  abandonment,  and  the  negative  as  well  as  the  posi- 
tive elements  of  abandonment  should  have  been  proved. 
As  to  the  jurisdiction  no  by-laws  had  been  made  under 
the  statute  at  the  time  the  claim  was  heard.  By  sec.  80 
existing  by-laws  are  to  be  deemed  made  under  the  statute. 
Any  by-law  under  the  statute  which  provided  for  abandon- 
ment without  providing  the  means  by  which,  and  person 
by  whom,  abandonment  was  to  be  ascertained,  would  be 
invalid.  By-law  No.  8  does  not  designate  any  person  for 
this  purpose,  and  is  therefore  bad  under  the  statute. 


Mr.  J.  W.  Stephen  in  reply. 

Mb.  Justice  Moleswobth: — I  am  inclined  to  think 
from  the  way  in  which  the  case  is  stated  that  the  view 
supported  by  the  counsel  against  whom  the  decision  was 
given  was  opposed  to  the  view  of  the  Judge.  ,1  agree 
with  that  of  the  Appellants'  counsel,  and  if  the  Judge 
drew  the  inference  of  fact  on  which  counsel  insisted  ;  if 
he  agreed  in  fact  and  differed  in  law,  I  differ  with  him, 
and  do  not  think  the  facts  proved  would  support  the 
Defendants'  rights.  I  think  it  was  a  case  in  which  further 
evidence  should  have  been  received.  I  will  consider  the 
case  more  fully  before  settling  my  answers. 


2roMm&«r26. 


Mb.  Justice  Moleswobth  : — 

In  this  case  a  summons  was  issued  before  a  Warden  at 
Maldon,  seeking  a  declaration  that  the  Defendants  had 
abandoned  a  claim,  and  to  be  put  in  possession.    The 
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case  was  heard  before  assessors,  who  decided  against  the         1866. 
Plaintiffs.     The  Plaintiffs  appealed  to  the  District  Court    Longbottom 
of  Mines,  and  evidence  was  given  on  their  behalf  before 
the  learned  Judge,  who  intimated  an  opinion  that  it  did 
not  shew  an  abandonment  of  the  claim  within  the  mean- 
ing of  the  by-laws,  but  consented  to  state  a  case  for  me  to 
say  whether  he  was  right.     The  case  sets  out  the  evidence 
given  verbatim.     This  way  of  asking  the  propriety  of  a 
nonsuit,  not  shewing  in  some  degree  what  was  the  sup- 
posed  defect  of   the  Plaintiffs'  case,   according  to    the 
Judge's  view,  is  inconvenient,  and  I  have  so  felt  it  in  this 
matter.     Plaintiffs'  cases,  according  to  the  exact  words  of 
witnesses^    appear   generally  to  have  ambiguities  which 
would  never  occur  to  persons  hearing  the  questions  and 
answers.     I  take  as  a  clue  to  the  supposed  defect  in  this 
case  the  argument  of  counsel  for  the  Appellants,  stated  in 
the  case,  namely — that  the  mere  drawing  of  water  at  the 
expense  of  the  Metropolitan  Company,  and  the  burning 
of  quartz  belonging  to  the  Union  Company,  and  not  for  the 
purpose  of  extracting  minerals  from  the  claim  in  dispute, 
was  not  working  the  claim  within  the  meaning  of  the 
by-laws.     The  learned  Judge  seems  to  have  considered 
upon  the  evidence,  and  as  far  as  I  can  extract  its  meaning 
I  consider,  that  the  question  turned  upon  the  soundness 
of  this  argument.     There  was  apparently  suflBcient  prima 
Jade  evidence  that  no  earth  in  the  Defendants'  claim  hiad 
been  moved  for  mining  purposes  for  a  year ;  but  the  wit- 
nesses stated  that  water  had  been  drawn  at  the  expense 
of  a  company  of  which  the  Defendants  were  members ; 
find  one  witness  stated  that  he  had  baled  water,  time 
not  fixed,  for  Defendants.      There  was  no  evidence   of 
the  use  to  which  the  water  was  applied,  or  the  motive 
for  moving  it.      There  was  evidence  that  its   removal 
was  necessary  for  mining.    As  to  the  burning  of  quartz 
upon  the  claim,  it  appeared  to  be  of  quartz  taken  from 
bother  mine,  and  unconnected  with  the  mining  of  the 
claim. 
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The  Gasilemaine  by-law,  of  18th  Aogast,  1863,  xii.  8,  is 
"  — If  any  party  in  possession  of  a  claim  shall  leave  the 
"  same  unworked  for  more  than  four  days,  such  claim  shall 
"  be  considered  abandoned ;  nevertheless  it  shall  be  lawful 
"  for  any  party  to  leave  any  claim  unworked  whilst  engaged 
"  in  the  extraction  of  gold  from  any  substance  taken  there- 
"  from,  or  in  the  erection  of  machinery,  or  procuring  tim- 
**  her,  or  doing  anything  necessary  for  the  working  of  such 
"  claim,  provided  there  be  no  water  in  such  claim  injurioas 
"to  the  adjoining  claims."     Upon  this  by-law,  I  think 
that  pumping  water  out  with  the  design  of  reaching  and 
working  at  earth,  &c.,  is  working  the  claim,  not  if  with 
totally  other  designs.     Using  a  claim  for  a  well,  is  not 
using  it  for  a  mine,  so  as  to  save  a  forfeiture.     It  was  not» 
I  think,  for  the  Plaintiffs  to  negative  the  other  exceptions, 
they  resting  upon  facts  lying  peculiarly  within  the  Defen- 
dants' knowledge.     For  these  reasons,  I  concur  in  the 
view  urged  by  the   Plaintiffs'   counsel;    and  think,  in 
answer  to  the  first  question  of  the  learned  Judge,  that  he 
was  not  right  in  deciding  to  dismiss  the  appeal 


Another  question  was  sent  to  me  at  the  instance  of  the 
Eespondents — ^whether,  under  the  "  Mining  Suuvte  1865," 
the  Warden  had  jurisdiction  to  entertain  the  question  of 
abandonment.  As  to  this,  the  argument  of  the  Eespon- 
dents is,  as  I  understand,  this : — ^By  section  80,  "  existing 
"  by-laws  shall,  until  annulled  or  revoked,  be  deemed  to 
"  be  by-laws  made  by  a  mining  board  under  this  Act ;" 
therefore  by-laws  should  be  valid  only  if  made  under  the 
Act.  But  section  71,  sub-section  x.,  authorises  by-laws  "for 
"  determining  what  shall  constitute  abandoned  claims,  and 
"  by  what  person  lawfully  competent  thereto,  and  in  what 
"  mode,  and  under  what  circumstances  it  shall  be  ascer- 
"  tained  whether  any  claim  is  abandoned  within  the  mean- 
"ing  so  determined;"  and  such  by-laws  declaring  aban- 
donment would  be  valid  only  if  describing  a  person  to 
adjudge,  &c.     In  answer  to  this,  I  think  the  3nd  clause 
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shews  an  intention  to  preserve  by-laws  apart  from  the 
80th ;  that  the  177th  section  shews  an  intention  that 
Wardens  should  have  jurisdiction  in  all  cases  of  disputed 
ownership  of  claims ;  and  section  71  (x.),  does  not  seem 
to  me  to  make  it  necessary  for  the  efficacy  of  a  by-law  as 
to  abandonment  that  it  should  point  out  a  person  to  adju- 
dicate, but  that  the  board  may  leave  that  duty  to  the 
ordinary  officer.  For  these  reasons  I  answer  the  second 
question,  as  to  the  Warden's  authority,  in  the  affirmative. 


1866. 

LOHOBOTtOH 

Whitb. 
Judgwtewt. 


THE    UNITED   EXTENDED   BAND   OF  HOPE 
COMPANY  REGISTERED  and  Others  v. 

TENNANT  and  Others. 


s 


November  17, 
19,  27. 


)PECIAL  case  from  the  Warden's  Court  at  Ballarat, 
on  a  question  reserved  under  sec.  194  of  the  "Mining 
Staiute  1865,"  stated  by  the  Warden,  as  follows  :— 


Clanse  21  of 
Ballarat  By- 
Law  III.  haB 
the  force  of 
law;  and  re- 
gistration for 
"  The  complaint  was  commenced  by  summons  signed  by  a  frontage 

"  me,  bearing  date  the  16th  August,  1866,  and  the  plaint  ^f^^^^^ 

"  alleges  as  follows  : — *  That  the  United  Extended  Band  entitles  the 

" '  of  Hope  Company  Registered  and  WiUiam  McCafferty  t^red  to  e^* 

"'and  t/b^n  Low  complain  that  the  above-named  Defen-  dude  others 

*^  from  obtain- 

" '  dants  have  encroached  upon  and  unlawfully  interfered  ing  registra- 

"  *  with  the  claim  of  the  complainants  situated  at  Ballarat,  ^°^py|;^^ 
" '  and  being  a  frontage  claim  on  the  Golden  Point  Lead,  block  claims 
'*  *  held  under  and  by  virtue  of  miners*  rights  in  force,  and  ^rte"  f  the 

surface  boun- 
daries or  parallels  of  the  frontage  claim,  ^thout  regaxd  to  the  probability  of  the  gutter 
or  lead  passing  through. 

By-law  X.  continues  the  obligation  of  advancing  a  main  drive,  imposed  by  by-law 
iU.,  rule  14;  but  delay  in  so  doing  is  not  a  ground  of  forfeiture. 

The  holder  of  a  frontage  claim,  taking  up  a  block  claim  on  a  part  of  his  frontage 
Bn*)  does  not  forfeit  all  his  rights  in  the  frontage  area.  But,  semble,  that  he  may  lose 
^^>ffai  as  to  that  part  included  in  the  block  claim. 

No  one  haa  a  right  to  hold  simultaneously  two  claims  on  the  same  space  under 
^•tinct  titles  and  terms. 
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1866.         **  <  they  seek  that  you  may  be  ordered  to  cease  ftom  such 

XJkitbd        "  '  encroachment  and  interference,  and  that  you  may  be 

B^roo^'^     " '  removed  from  the  land  so  encroached  upon  and  inter- 

COMFAKT 

V. 

Tbnnaitt. 


statement. 


' '  fered  with,  and  that  the  complainants  may  be  put  in 
'"possession  thereof;  and  complainants  also  seek  a  sum 
"  *  of  £550  by  way  of  damages.' 

"  On  the  hearing  it  appeared  that  on  the  SOih  Septem- 
"  her,  1859,  certain  persons  took  possession  of  and  were 
"  registered  under  by-law  X.  of  the  Mining  District  of 
/'Ballarat  for  a  frontage  claim  upon  the  Golden  Point 
"  Lead  at  Ballarat,  and  that  the  said  frontage  claim  had 
*'  been  transferred  to  the  complainants,  WiUiam  McCc^erty 
"  and  John  Lome,  in  trust  for  the  United  Extended  Band 
"  of  Hope  Company  Registered.  That  the  said  frontage 
''  claim  was  taken  up  and  laid  off  in  accordance  with 
*'  the  plan  A,  mentioned  in  by-law  III.  of  the  Mining 
"  Board  of  Ballarat,  gazetted  on  the  15th  of  June,  1858, 
"and  the  radial  lines  drawn  or  supposed  to  be  drawn 
"  for  the  purpose  of  indicating  the  position  of  such 
*'  claim  upon  the  surface,  extend  over  and  across  the 
"  radial  lines  of  other  frontage  claims  on  other  leads, 
''  taken  possession  of  both  before  and  subsequent  to  the 
**  time  the  complainants'  frontage  claim  on  the  Golden 
"  Point  Lead  was  taken  up  ;  and  the  radial  lines  projected 
"  through  the  said  frontage  claim  of  the  complainants  and 
''  teiminated  by  the  circular  line  which  formed  the  furthest 
"  boundary  line  of  the  complainants'  claim,  would  extend 
"  over  and  across  a  very  large  portion  of  the  gold  workings 
''  in  and  around  Ballarat,  and  through  many  claims,  block 
"  and  frontage  therein. 


**  The  Complainants  produced  a  plan,  a  copy  of  which 
**  is  hereto  annexed,  and  proved  that  the  said  United 
"  Extended  Band  of  Hope  Company  Registered  had 
"  worked  the  said  Golden  Point  Gutter  to  the  extent  indi- 
"  cated  on  the  said  plan  by  the  yellow  colouring,  and 
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" were  blocking  out  the  said  gatter  as  they  went  along,  vi2??ly 
"  that  is  to  say,  taking  out  all  auriferous  drift  or  wash-  United 
"  dirt  in  said  gutter  from  reef  to  reef,  and  not  putting  in  g^J^^^^j 

COMPAITY 


"a  main    drive  along  the  course  of  the  gutter  before 
"  blocking  out. 

*'  That  the  Defendants  took  possession  of  and  applied 
"  for,  an4  on  the  91st  of  April,  1866,  under  by-law  XIV.  of 
"  the  Mining  District  of  Ballarat,  obtained  registration  for 
"a  block  claim,  which  is  shewn  on  the  said  plan  and 
"marked  as  the  Miners'  Race  Course  Company's  claim, 
"  and  margined  yellow.  That  the  Defendants  were,  when 
"  the  said  complaint  was  made,  sinking  a  shaft  and  carry- 
"  ing  on  mining  operations  on  the  said  block  claim,  and 
"it  was  proved  that  there  was  no  probability  that  the 
"  said  Golden  Point  Gutter  would  pass  through  or  trend 
"towards  the  direction  of  the  said  block  claim  of  the 
"Defendants,  and  that  the  United  Extended  Band  of 
"Hope  Company  Registered  were  sinking  a  third  shaft 
"  for  the  purpose  of  working  the  said  Golden  Point  Gutter 
"  at  a  considerable  distance  south  of  the  last  point  of  the 
"  Golden  Point  Gutter,  worked  by  the  Complainants,  the 
"  position  of  such  No.  8  shaft,  being  shewn  on  the  said 
"  plan.  The  said  shaft,  No.  8,  was  sunk  after  testing  the 
"  direction  of  the  gutter  by  boring,  and  as  being  in  the 
"  proper  position  for  meeting  said  Golden  Point  Lead  at 
"  a  point  below  the  present  working  of  the  United  Ex- 
"  tended  Band  of  Hope  Company  Registered. 


V, 

TxmrAHT. 
StcOemenL 


"  It  was  also  proved  that  the  United  Extended  Band  of 
"  Hope  Company  Registered  had  by  and  in  the  names  of 
"  several  persons  other  than  the  said  WUUam  McCafferty 
"  and  John  Lovie,  taken  up  several  block  claims  within  the 
"  surface  boundaries  of  the  said  frontage  claim  on  the 
"  said  Golden  Point  Gutter ;  and  that  the  said  block 
"  claim  had  been  transferred  to  the  names  of  a  few  persons 
"  other  than  the  said  WUUam  McCafferty  and  John  Lovis  as 


StaUmmii. 
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1886.         "trustees,  and  for  and  on  behalf  of  the  said  United 
United       "  Extended  Band  of  Hope  Company  Registered. 

EXTBNDXD 

ButdofHopb 
CoMPAVT  "  That  some  of  the  block  claims  so  taken  np  for  and  on 

TBNNAirr.      "  account  of  the  said  United  Extended   Band  of  Hope 

"  Company  Registered,  are  shewn  on  the  said  plan,  and 

"  thereon  margined  red.     That  neither  the  Plaintiffs  or 

"the   said  United  Extended    Band  of  Hope   Company         { 

"  Registered  had  lodged  any  objection  under  the  by-laws 

*'  to  the  application  for  registration  of  the  block  claim  in 

"  possession  of  the  Defendants.     The  said  Golden  Point 

**  Gutter  was  not  worked  or  proved  throughout  the  said 

"Complainants'  frontage  claim  from  boundary  to  boun- 

"  dary,  and  it  would  take  years  to  do  so,  as  the  present 

"  system  of  mining  in  frontage  claims  in  Ballarat  is  to 

"  block  the  gutter  out  as  the  miners  go  along,  and  not        | 

"put  in  a  main  drive  from  one  end  of  the  claim  to  the 

"  other  before  blocking  out  as  contemplated  by  the  said 

"  by-laws  III.  and  X. ;  and  it  would  be  impossible  to  put  in         j 

"  a  main  drive  from  one  end  of  Complainants'  frontage         I 

"  claim  to  the  other  without  sinking  several  shafts  ;  but  I 

"  was  satisfied  on  the  evidence  that  the  block  claim  of  the 

**  Defendants  could  not  in  any  way  interfere  with  the 

''  possession  of  the  Complainants  of  the  portion  of  the 

"  Golden  Point  Gutter  they  were  entitled  to  under  their 

"  frontage  registration.     The  Plaintiffs'  counsel  contended 

"  that  the  said  frontage  claims  on   the   Golden    Point 

"  Gutter  not  having  been  driven  through  or  proved  from 

"  end  to  end  of  their  said  frontage  claim,  no  person  could         i 

"lawfully  take  up  and  occupy  a  block  claim  or  claims         i 

"  within  the  said  frontage  surface  parallels,  and  that  con- 

"  sequently  the  occupation  by  the  Defendants  of  the  said         j 

"  claim  was  an  encroachment  upon  the  Plaintiffs'  frontage 

"  claim.     It  was  admitted  that  the  damage,  if  any,  to  the 

"  Plaintiffs  was  nominal  only. 

"  On  the  part  of  the  Defendants  it  was  contended : — 
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"  1.  That  the  frontage  claim  of  the  Plaintiffs  only 
'  entitled  the  Plaintiffs  to  the  Golden  Point  Gutter,  with 
'a  certain  width  on  the  reefs  or  banks  thereof,  to  the 
'  extent  indicated  by  by-law  X. 

"9.  That  the  clause  No.  91  in  said  by-law  III.  was 
'  ultra  vires  and  invalid,  as  exempting  Crown  land  from 
'  occupation  for  mining  purposes,  and  that  if  valid  the 
'  Complainants,  having  taken  possession  under  the  said 
'  by-law  X.,  were  not  entitled  to  enforce  the  same  as 
'  against  the  Defendants ;  and  that  if  the  said  clause  of 
'by-law  III.  was  valid,  and  the  Complainants  were 
'  entitled  to  the  benefit  of  it,  it  did  not  apply  to  a  case 
'like  the  present,  where  the  workings  of  the  Com- 
'plainants  proved  that  the  Golden  Point  Lead  within 
'their  claim  was  sufficiently  proved  to  determine  that 
'the  block  claim  of  Defendants  did  not  and  could  not 
'interfere  with  the  working  of  the  United  Extended 
'Band  of  Hope  Company  Begistered  on  the  Golden 
'  Point  Lead. 


166a 

Unitbd 

Extended 

Baud  OF  Hope 

Ck>]CPANT 

o. 
TsirirANT. 


"  8.  That  the  Complainants,  by  allowing  other  persons 
"and  themselves  to  come  in  and  take  up  and  obtain 
"  registration  for  block  claims  within  the  surface  boun- 
"  daries  of  the  said  Complainants'  frontage  claims  and 
"adjoining  Defendants'  block  claim,  had  recognised 
"  the  right  of  the  miners  to  take  up  block  claims  within 
"the  original  surface  boundaries  of  the  Complainants* 
"frontage  claims  in  or  near  the  defined  portion  of  the 
"Golden  Point  Lead.  And  that  the  Defendants  were 
"entitled  to  hold  the  said  block  claim,  there  being  no 
"  probability  of  the  said  Golden  Point  Gutter  trending 
"towards  or  going  into  the  said  block  claim,  and  that 
"  even  if  it  did,  the  said  Defendants'  block  claim  registra- 
"  tion  being  subsequent  to  the  Plaintiffs'  frontage  regis- 
"tration,  would  be  subject  to  the  Plaintiffs'  title,  and 
"would  not  give  the   Defendants  any  title  to  the  said 

W.  W.  k.  a'b.      vol.  III. — MINING    CASES.  E 
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1866.         "  Golden  Point  Gutter,  if  it  were  found  to  pass  into  the 

Unitxd       '*  Defendants'  block  claim. 
Extended 
Band  OF  Hope 
Company  "  Pursuant  to  the  provisions  of  the  194th  section  of  the 

"  *  Mining  Statute  1866/  I  have  reserved  for  the  opinion  of 

<<  the  Chief  Judge  of  the  Court  of  Mines  the  following 

"  questions,  namely — 

"  1.  Has  the  clause  No.  31  of  the  by-law  UI.  the  force 
"  of  law  ? 

"  2.  If  so,  are  the  Complainants  entitled  bj  their  regis- 
''tration  for  the  frontage  claim  on  the  Golden  Point 
**  Lead,  under  by-law  X.  as  above  mentioned,  to  the  bene- 
"  fit  of  the  said  21st  section  of  the  said  by-law  III. ;  and  if 
"  so  entitled,  are  the  Complainants  entitled  to  exclude 
"persons  from  obtaining  registration  for  and  occupying 
''  block  claims  within  all  parts  of  the  surfisice  boundaries 
"  or  parallels  of  the  said  frontage  claim  until  the  lead  is 
"  prdVed  from  one  end  of  the  said  frontage  claim  to  the 
"  other,  or  only  from  such  portions  of  their  frontage 
'*  claim  as  the  gutter  or  lead  might  probably  pass  through? 

"  8.  Has  the  United  Extended  Band  of  Hope  Company 
"  Begistered,  by  taking  possession  of  and  obtaining  regis- 
"tration  for  block  claims  within  the  sur£Bu;e  boundaries 
"  or  parallels  of  the  Complainants'  said  frontage  claim,  as 
"  mentioned  in  the  special  case,  thereby  precluded  them- 
"  selves  from  objecting  to  the  Defendants  taking  posses- 
"sion  of  the  block  claim  referred  to  in  the  complaint; 
"and,  under  the  circumstances,  were  the  Defendants 
"  entitled  to  take  possession  of  and  obtain  registration 
"  for  the  block  claim  in  their  possession  and  claimed  by 
"  them ;  and  under  the  circumstances,  hereinbefore 
"  stated,  are  thet  Complainants  entitled  to  a  verdict  on 
"the  complaint  for  encroachment  brought  by  them 
"against   the   Defendants?" 
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V. 

Tbnnant. 


Mr.  Bunny^  Mr.  Trench,  and  Mr.  J.  W.  Stephen  for  the 
Plaintiffs. — The  case  admits  that  the  company  have  heen 
in  possession  of  their  frontage  claim  from  September,  Extbnded 
1859,  suggesting  nothing  by  which  they  can  have  been  Compaky 
since  deprived  of  it :  and  a  mere  possessory  title  would  be 
sufficient  as  against  the  present  Defendants.  Their  claim 
has  been  taken  up  since  the  frontage  claim  was  taken  up 
by  the  company,  and  upon  ground  held  by  the  company 
under  the  frontage  system.  The  vaiidity  of  that  system 
has  been  established  in  McGill  v.  Tatham  (r),  a  case  in 
which  the  lateral  boundaries  of  the  claim  had  not  been 
determined.  Sections  10  and  11  of  by-law  XIII.  of  21st 
May,  1B61,  define  the  mode  by  which  a  frontage  claim  is 
to  be  laid  off ;  and  clause  21  is  distinct  and  conclusive  as 
to  the  nature  of  the  title  thus  acquired.  It  provides  that 
no  person  is  to  sink  on  the  frontage  parallels  "  until  the 
"surveyor  has  declared  the  lead  thoroughly  deflhed  in 
"the  frontage  claim,  and  has  fixed  all  its  boundaries." 
The  Defendants  do  not  pretend  that  this  has  been  done, 
and  it  is  unnecessary  to  consider  why  it  has  not  been  done, 
or  when  it  can  be  done.  The  by-law  may  be  just  or 
unjust,  but  its  validity  cannot  be  disputed,  being  estab- 
lished for  the  present  purpose  by  sec.  73  of  the  Mining 
Statute,  irrespective  of  any  question  which  might  other- 
wise be  raised  as  to  its  being  ultra  vires.  The  extent  of 
the  claim  is  not  to  be  left  as  a  question  of  fact,  but  is  to 
be  determined  by  survey,  and  until  survey  it  is  protected 
from  encroachment,  no  matter  what  opinion  the  Warden 
may  form  as  to  the  probable  course  of  the  lead.  Thomas 
V.  Kinnear  (s).  If  there  be  no  surveyor  who  can  define  the 
claim,  it  may  be  necessaiy  to  alter  the  law ;  but  under  the 
law  as  it  stands  the  company's  title  is  clear ;  and  conside- 
rations of  public  convenience  or  probable  hardships  are 
improperly  imported  into  the  case.  The  Plaintiffs  have 
substantially  complied  with  rule  14  as  to  putting  in  the 

(r)  Sap.  Ct.,  Tic,  18  Hay,  1865,  now  reported,  AmU  VoL  II.  Law,  62. 
(*)  2  Wy.  &  W.  Law,  231. 
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1866.         main  drive ;  but  no  default  in  this  respect  could  work  a 

Unitbd       forfeiture.     The  Plaintiffs  do  not  rely  on  their  title  under 

B^^op^ps  ^®  block  claim,  but  submit  that  it  cannot  vitiate  their 

CoMPAWY      title  under  the  frontage  claim.      Critchlgy  v.  Graham  {f\ 

Davis  V.  Shepherd  (v). 


Tbhhaitt. 


Aiyumeni. 


Mr.  McDermott,  Mr.  Fellows,  and  Mr.  Holroyd  for  the 
Defendants. — The  Plaintiffs'  argument  is  subversive  of 
established  usage,  and  shews  the  company  to  be  tres- 
passers on  other  frontage  claims.  The  correct  view  of  a 
frontage  area  can  only  be  obtained  from  the  original  by- 
laws and  the  Local  Court  Regulations  of  14th  December, 
1857.  It  was  never  intended  to  give  more  than  an  ease- 
ment, extending  over  the  area  between  the  parallels,  a 
right  to  search  for  gold  within  it,  and  fix  the  locality  of  a 
claim  to  be  afterwards  marked  out.  The  by-law  on  the 
Plaintiffs'  construction  is  manifestly  unreasonable  and 
tUtra  vires ;  but  it  was  never  intended  to  give  more  than  a 
right  to  sink  and  search,  and  conferred  no  property  in  the 
soil  between  the  concentric  circles.  If  the  Plaintiffs  are 
entitled  to  claim  the  benefits  of  by-law  III.  under  the 
reference  to  its  "conditions,"  they  can  only  do  so  by 
performing  its  obligations,  which  the  term  "  conditions  " 
clearly  imports,  and  they  have  not  fulfilled  their  obliga- 
tions but  have  omitted  to  put  a  main  drive  along  the 
course  of  the  gutter  within  a  reasonable  time.  [MoUs- 
worth t  J. — The  case  seems  to  intimate  delay,  but  does 
not  distinctly  state  that  there  has  been  any.]  Tcaham 
V.  McQill  is  not  an  authority  for  the  Plaintiffs,  as  no  lead 
had  been  discovered  within  the  parallels;  but  the  case 
shews  that  probabilities  as  to  the  position  of  the  ^tter 
may  be  considered  by  the  Court,  and  it  is  therefore  at 
least  incumbent  on  the  company  to  shew  that  there  is 
some  probability  of  the  Defendants  interfering  with  their 
mine — a  probability  which  the  case  negatives.     The  oom- 


(0  2  Wy.  &  W.  Law,  71. 


(«)  85  L.  J.,  Ch.,  681. 
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pany  have  put  themselves  out  of  Court  by  taking  up  block         1866. 
claims  within  their  own  parallels.  United 


Mr.  Bunny  in  reply. 


Mb.  Justice  Moleswobth: — 


ezteitbed 

BandovHofb 

comfaitt 

Cur,  adv.  vuU.      tbh^^t. 
Jmlffmenf, 
November  27. 


This  is  a  special  case  from  a  Warden  at  Ballarat,  in- 
volving several  questions  as  to  the  rights  of  holders  of  a 
frontage  claim  (the  Plaintiffs),  as  against  persons  claiming 
a  block  claim  within  their  area  (the  Defendants),  on  a 
summons  for  encroachment,  and  to  be  put  in  possession. 

The  Plaintiffs*  claim  was  taken  up  on  the  Golden  Point 
Lead  on  the  20th  September,  1859,  in  accordance  with 
the  plan  A  mentioned  in  by-law  III. ;  and  they  have  taken 
much  gold  along  the  lead,  and  have,  according  to  the 
opinion  of  the  Warden,  so  far  pursued  its  course  as  to 
make  it  certain  that  it  does  not  reach  the  Defendants' 
block  claim.  The  Plaintiffs  have  not  carried  their  main 
drive  to  the  junction  of  the  lead  with  their  outward  boun- 
dary circle ;  and  I  infer  from  the  case,  though  it  is  not 
specifically  stated,  that  they  have  delayed  that  result  by 
excavating  the  auriferous  earth  on  the  lead  as  they 
advance,  instead  of  pushing  forward.  The  Plaintiffs 
themselves  appear  also  by  trustees  to  have  taken  up 
various  block  claims  within  the  area,  from  which  they 
seek  to  exclude  the  public — some  on  part  of  the  block 
claim  of  the  Defendants. 


The  matters  most  material  to  these  questions  in  the 
aeries  of  Ballarat  mining  by-laws  appear  to  be  the  fol- 
lowing :— No.  III.,  gazetted  15th  of  June,  1858.  Eule  3 
directs  the  appointment  of  a  mining  surveyor,  amongst 
whose  duties  are  to  measure  and  mark  off  claims,  survey 
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claims  when  the  lead  or  gutter  is  discovered  in  such 
claims,  and  mark  its  position  on  the  snrface;  see  that 
the  mining  regulations  of  the  district  are  strictly  carried 
out,  and  furnish  monthly  a  report  of  the  progress  and 
condition  of  each  lead,  together  with  the  plans  and 
sections  of  the  workings  of  each  lead.  Bule  0  provides 
for  the  width  of  claims  across  the  lead  when  ascer- 
tained. Ilule  14  directs  that  all  parties,  when  they 
have  hottomed  their  shafts,  shall,  within  a  reasonable 
time,  put  one  main  drive  along  the  course  of  the  gutter  or 
lead  to  the  boundaries  of  their  claims,  such  drives  not  to 
exceed  twelve  feet  in  width.  Eule  21.  No  party  shall  be 
allowed  to  take  possession  of  or  sink  on  the  parallel  of  a 
party  holding  a  frontage  claim  until  such  time  as  the 
surveyor  has  declared  the  lead  thoroughly  defined  in  such 
frontage  claim,  and  fixed  all  its  boundaries.  By-law  No. 
X.  in  preamble  says,  the  sizes  and  forms  of  claims  to 
which  the  holders  of  miners'  rights  shall  be  entitled,  and 
the  condition  upon  which  said  claims  may  be  held,  shall 
be  as  follow : — Rule  13.  All  persons  who  shall  have  been 
registered  under  this  by-law  shall  be  subject  to  all  the 
conditions  imposed  by  by-law  No.  III.,  save  and  except 
such  of  those  conditions  as  are  opposed  to  the  general 
wording  atid  spirit  of  this  by-law.  This  code  of  laws  as  to 
frontage  claims,  partly  illustrated  by  a  plan  (indeed,  unin- 
telligible without  it),  supposes,  as  I  understand,  a  point  to 
be  fixed  on  a  lead,  a  line  drawn  through  it  on  the  sup- 
posed direction  of  the  lead,  claims  to  be  marked  off  back- 
wards and  forwards,  measured  successively  along  this  line 
for  applicants,  in  length  varying  according  to  the  number 
of  the  party  and  the  circumstances  of  the  lead.  Imaginary 
circles  are  then  to  be  drawn  round  the  starting  point, 
passing  through  the  boundary  points  marked  on  the  lead 
line.  In  the  rules  the  word  "  parallel "  is  applied  to  con- 
centric circles,  and  sometimes  to  the  space  between  them, 
as  the  property  of  each  party.  Each  party  is  supposed  to 
have  an  inchoate  right  to  the  space  between  its  parallels, 
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extending  for  180  degrees  round  the  centre ;  so  limited, 
because  the  rules  contemplate  another  party  at  the  oppo- 
site side  of  the  centre,  but  the  right  of  each  party  in  this 
space  is  supposed  to  be  narrowed  on  the  ascertainment  of 
the  lea4,  to  a  number  of  feet,  varying  according  to  tii& 
rules,  measured  across  the  course  of  the  lead  as  passing 
through  its  parallels. 


1866. 

United 
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CoiiPANY 
V, 
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The  first  argument  on  behalf  of  the  Defendants  I  have 
to  deal  with  is,  that  these  rules  were  ultra  vires^  as  giving 
claims  with  vague  and  indefinite  limits.  I  do  not  think 
they  were.  The  lawmakers  might  have  given  a  party  the 
entire  space  between  concentric  circles,  extending  180 
degrees,  and  might  therefore  give  it  provisionally,  subject 
to  restriction.  The  Act  No.  Ill  expressly  legalises  the 
system ;  and  the  "  Mining  Act  1865,"  sec.  73,  would  have 
the  same  effect. 


The  next  question  to  be  considered  is,  how  is  the 
inchoate  right  over  the  entire  to  be  narrowed  ?  A  question 
something  like  that  with  which  I  have  to  deal  was  pre- 
sented to  the  full  Court,  in  its  law  jurisdiction,  in  a  case, 
McOiU  V.  Tatham^  and  I  have  been  favored  by  the  reporter 
with  a  copy  of  the  judgment,  delivered  18th  May,  1865,  as 
revised  by  their  Honors.  In  that  case  the  holders  of 
frontage  claims  sought  an  injunction  against  claimants  for 
block  claims  mining  and  registering  within  their  area. 
The  lead  within  the  frontage  claim  had  not  been  found  at 
all,  and  it  was  probable  it  might  pass  through  the  block 
claim.  The  Court  decided  upon  that  ground,  that  the 
injunction  should  be  awarded  to  protect  the  holders  of  the 
frontage  claims  from  embarrassment  and  confusion.  The 
Court  relied  much  on  the  course  of  the  lead  being  in  no 
way  ascertained,  and  the  holders  of  the  frontage  claim 
being  in  no  default  as  to  delay,  but  said  nothing  as  to 
what  should  be  done  if  the  opposite  of  those  facts  were 
presented.     Upon  an  injunction  motion  these  facts  might 
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be  regarded  independently   of  the  legal  rights  of  the 

parties.     The  by-laws  provide  a  means  for  the  narrowing 

BanoopUo^b  ^^  ^^  claims  of  frontage-holders  by  the  surveyor  of  the 

Company      district,  and  seem  to  contemplate  no  other.     I  am  told  by 

Tbvkajtt.      ^^  Defendants  that  this  means  is  ineffectual.     K  so,  I 

cannot  mend  bad  laws,  or  bad  administration  of  laws;  but 

I  can  feel  the  enormous  confusion  and  litigation  which 

would  result  from  making  the  probability  or  improbabilitj 

of  a  lead  reaching  a  block  claim,  the  test  before  the  judge 

or  assessors,  who  may  have  to  try  the  question,  of  the 

illegality  or  legality  of  a  block  claim  being  occupied  within 

the  area  of  a  frontage  claim. 

The  next  point  to  be  considered  is  the  effect  of  the 
delay  of  the  Plaintiffs  in  advancing  their  main  drive. 
The  Warden  has  not  found  in  terms  that  the  delay  was 
unreasonable.  Assuming  it  to  be  unreasonable,  such  delay 
is,  I  think,  a  breach  of  a  duty  imposed  by  the  by-laws,  but 
it  is  not  a  ground  of  forfeiture.  It  was  by  Act  No.  32, 
section  136,  punishable  by  a  penalty  for  breach  of  by- 
laws, perhaps  inadequate  to  secure  obedience.  I  do  not 
know  but  that  other  means  might  be  suggested  for  enforc- 
ing this  duty  or  punishing  its  yiolation.  The  by-law  No. 
X.  appears  to  me  to  preserve  the  rights  of  frontage 
against  block  claimants  and  the  prohibitions  to  their 
infringement.  I  think,  also,  that  it  continues  the  obliga- 
tion of  advancing  the  main  drive,  and  would  have  con- 
tinued a  condition  connected  with  it,  if  it  had  existed. 

The  remaining  objection  with  which  I  have  to  deal,  is 
the  conduct  of  the  Plaintiffs,  taking  up  block  claims 
within  their  own  frontage  area,  which  is  certainly  incon- 
sistent with  the  rights  they  assert  There  may  be  various 
reasons  for  the  holders  of  a  frontage  claim  being  distrust- 
ful of  their  title,  and  therefore  wishing  to  protect  them- 
selves by  block  claims ;  and  I  would  not  hold  the  taking  up 
of  a  block  claim  within  their  area  as  a  forfeiture  of  their 
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right  to  the  entire.  But  the  case  is  different  as  to  the  pre- 
cise block  claim  taken  up.  I  think  generally  no  one  has  a 
right  to  hold  simultaneously  two  claims  on  the  same 
space  under  distinct  titles  and  terms.  For  instance,  as  to 
forfeiture  for  not  working,  he  would  have  no  right  as  to 
his  block  claim,  to  defeat  an  adverse  claimant,  by  shewing 
that  he  had  a  frontage  claim,  of  which  the  block  formed 
a  part,  and  had  been  working  the  frontage  ;  and  I  think, 
generally,  no  one  should  be  permitted  to  complicate  his 
ease  by  combining  simultaneous  rights,  but  that  the 
acquisition  of  a  later  should  be  a  merger  of  former  rights. 
As  between  a  claimholder  and  the  public,  the  question 
may  be  in  some  degree  illustrated,  by  the  case  of  a  tenant 
taking  a  new  lease.  I  do  not  think  that  the  plan  of  claims 
and  dates  should  be  altogether  adopted  with  this  case. 
According  to  it,  part  of  the  Defendants'  claim  is  outside, 
part  inside,  of  block  claims  taken  up  by  the  Plaintiffs  or 
their  agents.  If  so,  according  to  my  view,  the  Defendants 
should  fail  as  to  the  part  outside  the  Plaintiffs'  block  claims 
only  ;  as  to  the  part  inside,  it  has  been  urged  that  the 
Plaintiffs'  block  titles  are  prior  to  the  Defendants',  but  that 
I  think  not  material  in  a  suit  to  establish  the  frontage  title. 
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The  question  prominently  presented  in  this  case,  and 
argued  before  me,  is  whether  the  frontage  claimant,  taking 
any  block  claim  in  his  area,  forfeits  all ;  not  how  far  he 
loses  his  frontage  claim  rights,  over  the  block  claim.  I 
should  not  wish  to  express  a  definite  opinion  upon  this 
latter  point,  until  it  is  presented  in  a  case  where  its  deci- 
sion will  be  important,  and  the  facts  fully  presented. 
Upon  the  former  point,  though  deciding  in  favor  of  the 
Plaintiffs,  I  feel  very  strongly  the  practical  unjust  working 
of  the  frontage  system,  and  its  inconsistence  with  the  spirit 
of  the  by-laws.  It  enables  persons,  having  a  previous  claim 
over  a  single  lead,  to  engross  ail  the  gold  in  their  area, 
working  where  they  like,  as  if  looking  for  the  lead,  stop- 
ping all  others,  and  prolonging  the  period  of  uncertainty 
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by  delaying  their  works,  which  are  the  only  means  of 
ascertainment;    but  my   business   is   to   carry  out  laws 
B^dopHotb  *<5cording  to  the  language  of  the  lawmakers,  and  the 
CoMPAiTT      machinery  which  they  provide,  for  effectuating  the  spirit 
of  these  enactments. 


r. 
Tenwant. 


Judgmmd, 


My  specific  answers  to  the  queries  are : — Query  1.  That 
the  clause  No.  21  of  the  by-law  III.  has  the  force  of  law. 


Query  2.  That  the  Complainants  are  entitled  by  their 
registration  for  the  frontage  claim,  under  by-law  X.,  to 
the  benefit  of  the  said  21st  section,  and  to  exclude  persons 
from  obtaining  registration  for  and  occupying  block  claims 
within  ail  parts  of  the  surface  boundaries  or  parallels  of 
the  said  frontage  claims,  without  regard  to  the  probability 
of  the  gutter  or  lead  passing  through.  I  do  not  feel 
myself  at  present  called  upon  to  give  an  opinion  as  to 
what  should  terminate  this  right. 


Query  8.  That  the  United  Extended  Band  of  Hope 
Company  Registered,  by  taking  possession  of  and  obtain- 
ing registration  for  block  claims  within  the  surface  boun- 
daries or  parallels  of  the  Complainants'  said  frontage 
claim,  as  mentioned  in  the  special  case,  did  not  thereby, 
speaking  generally,  preclude  themselves  from  objecting  to 
the  Defendants  taking  possession  of  the  block  claim 
referred  to  in  the  complaint  (but  I  give  no  opinion  as  to 
the  effect  of  the  said  company  taking  such  possession,  &c., 
as  to  the  precise  land  contained  in  such  block  claim) ;  and 
that,  under  the  circumstances,  the  Defendants  were  not 
entitled  to  obtain  possession  of,  and  obtain  registration  for, 
all  the  block  claim  in  their^  possession  and  claimed  by 
them ;  and  the  Complainants  are  entitled  to  a  verdict  or 
judgment  on  the  complaint  for  encroachment  brought  by 
them  against  the  Defendants  for  nominal  damages. 


'} 
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BRENNAN  and  Others,  Appellants,  v.  WATSON  and       ^^5^^ 

Othees,  Respondents.  yov,  19,  20. 

December  3. 


Si 


)PECIAL  case  stated   by  the  Judge  of  the  Court  of  A  notice  of 
Mines  at  Sandhurst  under  the  "Mining  Statute  1865."  ^SL^"' 

sec,  171.  headed  "For 

tnal  by  aases- 
Bora,"  and  set- 
In  a  proceeding  before  a  Warden  for  encroachment,  in  j^q^^^  If^ 
which  Watson  and  others  were  Complainants,  and  Brennan  appeal,  but 
and  others  Defendants,  the  Warden  decided  in  favor  of  tion  of  fact 

the  Complainants.    From  this  decision  Brennan  and  others  ^l  »^"®  Jf^^^^ 

^  tbe  appellants 

appealed  to  the  Court  of  Mines.     The  notice  of  appeal  required  to  be 

was  headed    "For  trial  by  assessors,"  and  set  out  the  ^^^I'L^" 

•^  '  Bors,  18  not  a 

grounds  of  appeal ;  but  did  not  set  out  any  question  of  fact,  sufficient 
or  issue,  which  the  Appellants  required  to  be  tried  by  i,y  assessors 

assessors.     The  Appellants,  at  the  time  of  giving  security  ^^p^er  thepro- 

WW.,    visions  of  the 
for  costs,  gave  notice  to  the  clerk  of  the  Court  of  Mines  **  Mining  Sta- 

that  they  required  the  appeal  to  be  heard  before  assessors,  *^^^^^^" 

and  paid  the  fees  provided  by  the  Act  sec.  217  ;  and  the      The  Judge 

clerk  had  accordingly  summoned  assessors.   On  the  appeal  Mines^hastiie 

coming  on  for  hearing,  and  before  the  assessors  were  like  power  of 

empanelled,  counsel  for  the  Respondent  submitted  that  the  question 

the  appeal  must  under  sections  216  and  217  be  heard  offset  on 

*^^  appeal  under 

before    the  Judge    alone ;    that    "  the  questions  of  fact  the "  Mining 

''material  to  the  issue,"  to  be  tried  by  assessors,  should  be  ^*2l8^whfch 
pointed  out  by  the  notice  of  appeal ;  and  that  the  heading  be  would  have 
"  For  trial  by  assessors,"  was  insufficient.    The  Judge  of  j^gJu^Tra^* 
the  Court  of  Mines  was  of  this  opinion,  and  also  con-  under  sec.  137. 
sidered  that  the  notice  should  state  both  the  issue  itself, 
and  the  question  of  fact  material  to  that  issue,  required  to 
be  tried  by  assessors ;  and  reserved  the  following  ques- 
tions for  the  opinion  of  the  Chief  Judge  : — 

"  1.  Was  the  notice  of  trial  by  assessors  sufficient  under 
"  the  provisions  of  the  '  Mining  Statute  1866,*  sec.  217  ? 
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"  3.  Has  the  Judge  the  like  power  of  settlement  of  the 
'*  question  of  fact  on  appeal  under  the  provisions  of  sec. 
"  218,  as  he  would  have  in  his  original  jurisdiction  under 
"  sec.  137  (w)  r 

Mr.  Hartley  and  Mr.  Holroyd  for  the  Appellants. 

Mr.  J.  W,  Stephen  and  Mr.  Helm  for  the  Respondents. 

CvT,  adv»  Wilt. 


December  3.     Mb.  JusnCB  MoLESWOBTH  : — 


This  is  a  special  case  reserved  by  the  learned  Judge  of 
the  Court  of  Mines,  Sandhurst  district.  It  originated  in 
a  summons  before  a  Warden  bj  the  Respondents  against 
the  Appellants  for  encroachment  and  damages.  The 
Warden  found  for  the  Respondents  with  damages ;  and 
the  Appellants,  being  dissatisfied  with  his  decision,  served 
notice  of  appeal,  specifying  points.  This  notice  was 
headed  "  For  trial  by  assessors  "  in  the  Court  of  Mines  for 
the  district  of  Sandhurst. 


The  first  question  put  to  me  is  whether  this  notice  of 
trial  by  assessors  is  sufficient  under  section  317  of  the 
"  Mining  Statute  1865."  [His  Honor  read  the  section.] 
The  literal  construction  of  this  section  is,  that  the  notice 
shall  specify  the  particular  material  question  of  fact  which 
the  party  serving  it  wishes  to  be  tried  by  assessors;  and  it 
could  hardly  be  strained  to  mean  that  a  party  shall  give 
notice  that  he  wants  any  question  which  may  prove 
material  to  be  so  tried.     The  words  ''  issue  in  the  appeal  " 


(w)  A  third  question  upon  the 
merits  was  reserved  for  the  opinion 
of  the  Chief  Judge,  in  the  event 
of  his  heing  of  opinion  that  the 


notice  of  trial  hj  assessors  was 
sufficient;  but  he  not  being  of  that 
opinion,  this  latter  question  was 
not  answered  by  the  learned  Jadge. 
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mean,  I  think,  the  entire  matter  to  be  adjudicated  upon 
between  the  parties ;  '*  issue  "  having  a  sense  somewhat 
different  from  that  in  which  it  is  used  as  to  the  Judge 
directing  an  issue,  which  means  nearly  the  same  thing  as 
some  question  of  fact  material.  It  is  also  to  be  observed 
that  persons  wanting  a  trial  of  one  matter  of  fact  bj 
assessors  maj  not  want  all  doubtful  matters  of  fact  to  be 
80  tried. 


1866. 


Judgment, 


There  is  a  parallelism  between  the  provisions  for  trial 
bj  assessors  in  the  original  and  appellate  jurisdiction 
of  the  Court  of  Mines  which,  if  complete,  would  lead 
to  an  opposite  view,  namely,  that  the  fixing  of  the  fact  to 
be  tried  should  be  decided  by  the  Judge.  As  to  original 
jurisdiction,  sec.  136  directs  that  the  Court  may  direct  an 
issue  and  fix  the  time  of  trial,  and  either  of  the  parties 
may  require  that  any  question  of  fact  material  to  the  issue 
shall  be  tried  at  the  hearing  by  assessors ;  provided  that 
no  party  shall  be  entitled  so  to  require  unless  he  sen'es 
notice  that  he  requires  assessors  to  be  summoned  for  such 
hearing — that  is,  a  general  notice  of  wanting  trial  by 
assessors.  Section  187  contains  provisions  for  settling 
the  issues  or  facts  to  be  tried,  before  the  trial  and  meeting 
of  the  assessors.  Section  218,  extending  to  appeals  the 
provisions  for  trial  by  assessors  in  the  original  jurisdic- 
tion, does  not  specifically  mention  settlement  of  issues, 
and  the  whole  arrangement  for  trials  of  appeals  appears  to 
contemplate  no  proceedings  before  the  Judge  until  the 
day  fixed  for  the  appeal,  when  the  parties,  witnesses,  and 
assessors  attend,  a  single  compensation  only  being  pro- 
vided for  the  last.  It  is  urged,  on  the  other  hand,  that 
parties  to  appeals  may  be  very  incompetent  to  specify 
facts  material  to  be  tried.  They,  however,  have  the 
advantage  of  the  discussion  at  the  trial  before  the  Warden 
to  assist  them,  and  I  am  inclined  to  think  that  the  fixing 
of  such  facts  will  not  be  more  difficult  than  the  proper 
stating  of  points  of  appeal.      The  Judge  may  always 
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relieve  the  parties  from  any  unmerited  embarrassment  on 
the  subject  by  exercising  his  own  powers  of  directing 
issues. 

Both  the  parties  have  agreed  that  I  shall  answer  the 
second  question  in  the  affirmative.  It  may  have  been 
intended  for  an  inquiry,  whether  the  Judge  has  the  same 
power  of  settling  issues  before  trial,  the  parties  requiring 
assessors,  in  his  appellate  as  in  his  original  jurisdiction, 
which  I  have  answered  in  the  above  discussion.  As  to 
the  manner  in  which  the  Judge  should  act,  in  case  he 
think  the  matter  of  fact  of  which  notice  has  been  served 
not  material,  or  not  one  which  should  be  submitted  to 
assessors,  no  question  has  arisen  in  the  present  case  on 
the  subject,  and  I  would  rather  give  no  opinion. 

The  learned  Judge  has  asked  my  advice  upon  a  third 
query,  only  in  the  event  of  my  thinking  the  notice  of  trial 
by  assessors  sufficient ;  I  therefore  leave  it  unanswered. 


I  answer  Query  1.  '*  The  notice  of  trial  by  assessors  was 
'*  not  sufficient  under  the  provisions  of  the  <  Mining  Statute 
"  1866,'  section  217."  Query  2.  "  The  Judge  has  the  like 
"  power  of  settlement  of  the  question  of  fact  on  appeal 
"  under  the  provisions  of  section  218  which  he  would 
"  have  in  his  original  jurisdiction  under  section  137." 
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HUNTER  AND  Another,  Appellants,  v. 
ARATRAVELD  and  Others,  Respondents. 


s 


FECIAL  case  stated  by  the  Judge  of  the  Court  of 
Mines  at  Sandhurst,  under  the  ^'Mining  StcUute  1865," 
sec.  171,  in  an  appeal  from  the  decision  of  a  Warden. 

The  special  case  was  as  follows : — 


**  The  Warden's  decision  was  as  follows : — '  I  find  that  the  Com- 
*'  'plainants  are  entitled  to  occnpj  the  claim  No.  2  South  Melhoume 
*' '  Reef,  Ray  wood,  which  is  shewn  upon  the  Surveyor's  plan,  marked 
"  *At  and  exhibited  in  this  cause  as  bounded  by  the  lines  AB,  BC, 
"  '  CD,  and  DA,  and  I  adjudge  accordingly,  and  do  order  the  Defen- 
"  'dants  to  remove  from  the  said  claim  forthwith  and  deliver  up  pos- 
" '  sefBion  of  it  to  the  Complainants.' 

"  The  appeal  was  heard  before  me  on  the  23rd  day  of  October  last, 
"  when  it  was  proved  or  admitted  as  follows : — (1)  That  some  time 
^  in  the  year  1863  the  Bespondents  took  possession  of  the  claim  and 
"  were  registered  as  owners  thereof  by  the  Mining  Registrar  in  accord- 
"  ance  with  the  by-law.  (2)  That  in  January,  1864,  one  Thomas  Barkltf 
"  also  applied  to  the  Mining  Begistrar  to  be  registered  for  the  same 
**  claim.  The  Begistrar,  by  mistake,  informed  Barkly  that  no  person 
"  was  registered  for  this  claim,  and  thereupon  registered  him  also  as 
"  0¥nier  without  the  knowledge  of  the  Bespondents.  (3)  That  Bespon- 
**  dents  worked  in  the  claim  or  protected  it  by  registration  until  about 
"  fifteen  months  before  the  Warden's  decision  in  this  present  case. 
"  (4)  That  in  June,  1866,  the  Appellants  applied  to  the  Begistrar  to 
"  know  who  was  the  registered  owner  of  this  claim,  and  were  informed 
'*  that  Thomas  Barhly  was.  (5)  That  thereupon  on  the  lOth  day  of 
"July,  1866,  the  Appellants  summoned  Thomas  Barkly  before  the 
"  Warden,  and  applied  to  be  put  in  possession  of  the  claim  on  the 
"ground  that  it  was  forfeited  for  non- working;  and  the  Warden 
"  accordingly  decided  that  Barkly  bad  forfeited  the  claim  and  at^udged 
"  the  Appellants  to  be  put  in  possession  by  the  following  order  : — *  I 
"  *  find  the  claim  in  question  forfeited  by  the  Defendant,  and  I  adjudge 
"  'accordingly,  and  do  order  the  Defendant  to  deliver  up  possession  of 
"  'the  said  claim  to  the  Complainants  forthwith.'  (6)  That  the  Appel- 
"  lants  then  took  possession  and  worked,  but  shortly  afterwards  the 
"Bespondents  came  on  the  claim  and  worked  also.    (7)  That  the 

party,  and  without  obtaining  a  declaration  of  abandonment  by  the 


1866. 

Jfov.  20,  21. 
Decemher^, 

In  1863  A.. 
and  party 
took  posses- 
sion of  a  claim 
at  Sandhurst, 
and  were 
registered  as 
owners.    In 
January,  1864^ 
B.  was,  by 
mistake, 
roistered  as 
owner  of  the 
same  claim. 

A.  and  party 
worked  the 
claim  till 
April,  1865, 
but  then  left 
it  unworked. 
In  July,  1865, 
H,  and  party 
obtained  a 
Warden's 
order  of  for- 
feiture against 

B,  only,  and 
took  posses- 
sion of  and 
worked  the 
claim.     On 
suit  by  A,  and 
party  to 
recover  pos- 
session, 

Beldj  that 
under  the 
Sandhurst 
By-Law,  No. 
VI.,  sec.  9, 
H,  and  party 
were  not 
entitled  to 
take  posses- 
sion of  the 
claim  without 
giving  notice 
to,  or  summon- 
ing A.  and 
Warden. 
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"  Respondents  then  smnmoned  the  Appellants  before  the  Warden  for 
"encroachment,  and  the  Warden  decided  in  favor  of  the  Respon- 
"  dento  as  above  (8)  That  the  Respondents  had  not  done  any  work  in 
*'  the  claim  for  fifteen  months  before  the  Appellants  were  pat  in  pos- 
"  session  as  aforesaid. 

"  At  the  trial  counsel  for  the  Appellants  submitted  to  me — ^That 
"  under  the  ninth  section  of  the  Sandhurst  By-Laio,  No.  6,  the  Appd- 
"  lants  were  entitled  to  take  possession  of  the  said  daim  without  giving 
"  notice  to  or  summoning  the  Respondents,  and  without  obtaining  a 
"  declaration  of  abandonment  by  the  Warden,  and  an  order  from  him 
**  putting  them  in  possession  as  against  the  Respondents. 

"  This  question  I  decided  to  reserve  for  the  opinion  of  his  Honor,  the 
'*  Chief  Judge  of  the*  Courts  of  Mines. 

C.  Bbuce  Seinitsb. 
"  Judge  of  the  Court  of  Mines  for 
**  the  Mining  District  of  Sandhunt." 

Dr.  Mackay  and  Mr.  Hdm  for  the  Appellants  (Defen- 
dants before  the  Warden). 

Mr.  Martley  and  Mr.  C<uey  for  the  Bespondents  (Com- 
plainants before  the  Warden). 

Cttr.  adv,  vuU, 


December  3. 
Judgment. 


Mr.  Justice  Molesworth  : — 

This  is  a  special  case  from  the  Court  of  Mines,  Sand- 
hurst, originating  in  a  summons  to  recover  possession  of 
a  claim  by  the  Respondents  against  the  Appellants,  beard 
before  a  Warden  who  gave  judgment  for  the  Bespondents, 
whereupon  the  Defendants  appealed  to  the  Court  of 
Mines. 


The  facts  appear  to  be  that  in  1863  the  Respondents 
took  possession  of  a  claim,  and  were  registered  as  owners. 
In  January,  1864,  a  person  named  Thomas  Barldy,  by  the 
registrar's  oversight,  obtained  registration  for  the  same 
claim.    The  Bespondents  worked  the  claim,  or  protected 
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it  by  registration  until  about  April,  1865.  Tbe  Appellants 
finding  the  claim  to  be  left  unworked  so  long  as  to  cause 
a  forfeiture  by  the  owner,  applied  to  the  registrar  to  know 
who  was  registered  as  ovmer,  and  was  informed  that  Barkly 
was.  They  then  issued  a  summons  against  Barhlyy  and 
on  the  10th  of^^uly,  1866,  obtained  a  Warden's  order 
against  him  in  the  words  following : — '*  I  find  the  claim 
"  in  question  forfeited  by  the  Defendant,  and  I  adjudge 
**  accordingly  ;  and  do  order  the  Defendant  to  deliver  up 
"  possession  of  the  said  claim  to  the  Complainants  forth- 
''with."  The  Appellants  took  possession  and  worked 
under  this  order ;  but  the  Respondents  commenced  work- 
ing on  it  also,  and  then  proceeded  to  summon  the  Appel- 
lants before  the  Warden. 


1866. 

HimTBB 

Abatbatecd. 
Judgment. 


The  question  was  argued  before  the  learned  Judge  on 
the  Wol  section  of  the  Sandhurst  By-Lam,  No.  YI.,  dated 
February,  1864,  "  Quartz  workings,"  which  is  as  follows : — 
"Any  quartz  claim  unworked  for  six  calendar  months 
"  fi-om  the  date  on  which  bond  fide  work  ceased  in  such 
"  claim,  or  from  the  date  of  expiation  of  period  of  exemp- 
^tion,  shall  be  deemed  to  be  abandoned,  and  any  duly 
'*  authorised  miner  may  make  application  to  the  Warden 
"  to  declare  the  said  claim  to  be  abandoned,  and  on  such 
*'  declaration  of  abandonment  being  made,  may  take  pos- 
"  session  thereof,  without  being  called  upon  to  pay  any 
"  compensation,  or  to  give  any  notice  whatever  to  previous 
"owner;  and  no  such  previous  owner  shall  have  any 
"  right  or  title  to  any  claim  on  account  of  any  previous 
"ownership,  if  such  right  be  not  claimed  within  six 
"months  from  the  date  on  which  bond  fide  work  ceased 
"  or  from  the  expiration  as  aforesaid  of  period  of  exemp- 
"  lion.''  I  think  this  by-law  should  be  read  in  connection 
with  the  Act  No.  82,  sec.  77 ;  and  besides,  it  provides  for 
its  enactments  being  worked  out  by  a  Warden*s  order,  and 
it  is  a  general  principle  in  the  construction  of  statutes — 
applicable,  I  think,  also  to  by-laws — that  where  a  right  is 
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1866.  given,  and  by  the  same  section  a  remedj  for  its  enforee- 
HuNTEB  ment,  the  right  shall  be  enforced  only  by  the  remedy 
given.  Applying  this  principle  to  the  by-law  in  question, 
I  think  it  was  only  by  the  Warden's  order  under  it  that  a 
*^  right  could  be  acquired.     Section  8  has  reference  to  an 

order  made  between  parties  summoning  and  summoned. 
The  9th  section  affects  to  give  a  power  to  Wardens  to 
make  an  order  in  rem,  on  the  ground  of  abandonment 
without  notice.  The  validity  of  this  by-law,  as  inconsis- 
tent with  No.  3Q,  section  77,  maybe  questioned;  but  in 
this  case  the  Warden  did  not  affect  to  act  under  that 
section  9,  and  carefully  guarded  the  language  of  his  order 
so  as  to  decide  only  between  the  Appellants  and  BaMf. 
The  case  of  In  re  Drummond,  Ex  parte  Dunbar  (x),  has 
great  bearing  upon  the  point.  From  observing  the  dates 
in  this  case,  I  think  it  doubtful  if  the  question  should 
have  been  treated  as  under  by-law  No.  V.  instead  of 
No.  VI. 

Some  argument  has  been  offered  before  me,  that  the 
&cts  present  a  question  whether  the  Respondents  had  not 
actually  abandoned  the  claim  in  dispute  before  the  Appel- 
lants' proceedings  against  BarkLy  and  entry.  This  ques- 
tion does  not  appear  to  have  been  raised  before  the 
learned  Judge  or  contemplated  in  the  case,  therefore  my 
answer  has  no  reference  to  it. 

My  answer  is  that  under  the  9th  section  of  the  Sand- 
hurst by-law.  No.  VI.,  the  Appellants  were  not  entitled  to 
take  possession  of  the  claim  without  giving  notice  to  or 
summoning  the  Respondents,  and  without  obtuning  a 
declaration  of  abandonment  by  the  Warden. 


{x)  2  Wy.  &  W.  Law,  280. 
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THE  UNITED  SIR  WILLIAM  DON  GOLD-MINING 
COMPANY,  REGISTERED,  and  Others,  Appel- 
lants,   V.    THE    KOH-I-NOOR    GOLD-MINING         igge. 

COMPANY,  LIMITED,  by  JAMES  COTTER  theib      ^^^^^ 
,,  r^  -r^  November  26, 

Manager  and  Others,  Respondents.  27,  28. 

December  20. 


Ai 


lPPEAL  under  the  "Mining  Statute  1866,"  sec.  172,  The  Municipal 
from  the  decree  of  the  Judge  of  the  Court  of  Mines  at  Ba^nit,*^by 

BaUarat.  letter  requ^- 

ed  the  Govern- 
ment, that 

The  parties  not  agreeing  in  stating  a  case,  the  same  had  ^J^*?i"J|f"^ 

been  settled  and  signed  by  the  Judge.     It  set  forth  the  reserved  for 

plaint,  in  which  the  Sir  William  Don  Company,  and  Joseph  ^^^tk*""^ 

Lander,  and  others,  trustees  in  whose  names  the  company's  purposes,  for 

claim  was  registered,  were  Plaintiflfs ;  and  the  Koh-i-noor  ^ants  of  that 

Company,  by  James  Cotter  its  manager,  and  Tliomas  Mtur  and  municipal 

district.    An 
Others,  its  directors,  were  Defendants  ;  and  in  which  it  was  officer  of  the 

alleged  that  the  Sir  William  Don  Company  .was  consti-  ^^^g^^ 

tuted  by  the  amalgamation  of  several  claims,  and  was  duly  replied  stating 

registered.     That  the  Koh-i-noor  Company  was  possessed  Gcwemorin 

of  a  block  claim  adjoining  the  claim  of  the  Plaintiflfs.  That  Council  ap- 

by  means  of  a  drive  constructed  from  the  No.  1  shaft  of  « permissive 

the  Koh-i-noor  Company,  that  company  had  driven  into  w^^^i^'ld 

the  claim  of  the  Plaintiffs',  and  removed  and  carried  away,  of  the  land 

in  question 
"  to  be  used 
&r  recreative  and  gymnastic  purposes." 

Seld,  that  the  land  was  sufficiently  reserved  within  the  meaning  of  5  and  6  Vie, 
cap.  zxxvi.,  sec.  8 ;  and  could  not  be  taken  up  as  a  mining  claim  under  No.  82,  sec  3, 
bemg  within  the  exceptions  specified  in  sec.  4 ;  and  suit  by  one  company  who  had  pur- 
ported to  take  up  the  ground  in  question  as  a  daim,  to  restrain  trespass  by  another 
company  driving  into  the  same  ground,  dismissed,  but  without  costs. 


L 


BembU, — That  where  Crown  land,  within  a  municipality,  is  reserved  for  recreative 
and  gymnastic  purposes,  if  the  Municipal  Council  have  incurred  expense  about  the  land 
in  order  to  assist  its  use  for  public  exercises,  they  may  lawfully  remunerate  themselves  j 

by  charging  particular  companies  for  its  partial  use ;  and  such  companies  having  incurred 
expense  for  particular  amusements,  may  lawfully  charge  an  admission  price  to  pay  for 
that  expense. 

Semble, — That  as  to  a  road  over  Crown  land,  a  Gazette  advertisement  is  necessary  as 
an  *<  application  to  public  purposes,"  within  the  meaning  of  No.  82,  sec.  4. 

F  2 
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and  were  engaged  in  removing  and  carrying  away,  large 
quantities  of  auriferous  earth  and  gold,  of  the  Plaintiffs*. 
That  the  Plaintififs  were  unahle  to  ohtain  access  to  the 
portion  of  their  claim  in  which  such  trespass  had  been, 
and  was  being,  committed,  except  through  the  No.  1  shaft 
and  workings  of  the  Koh-i-noor  Company,  and  without  an 
inspection  of  the  ground  trespassed  upon  could  not  ascer- 
tain the  extent  and  exact  position  of  such  encroachment, 
or  the  amount  of  damage  sustained  ;  and  that  the  Defen- 
dants refused  to  permit  the  Plaintififs  to  make  such  an 
examination  of  the  ground.  The  plaint  prayed  that  the 
damage  sustained  by  the  Sir  William  Don  Company  might 
be  ascertained,  and  for  payment  by  the  Defendants; 
that  the  Defendants  might  be  restrained  by  injunction 
from  further  encroaching  on  Plaintififs'  claim,  and  forth- 
with ordered  to  remove  therefrom ;  and  for  an  order  for 
inspection  by  the  Plaintififs  of  the  ground  encroached 
upon. 


The  case  then  set  forth  that  on  the  hearing  of  the 
case  in  the  Court  below  the  Plaintififs*  counsel  stated  that, 
if  it  was  objected  that  the  land  was  not  open  to  occupa- 
tion under  the  miners'  rights,  the  Plaintififs  had  an  equity 
against  the  Defendants  arising  from  an  agreement  made 
between  the  companies  in  February,  1866,  that  if  the  Sir 
William  Don  Company  would  let  the  Defendants  take  up 
Urquhart-street,  the  Defendants  would  not  oppose  the 
taking  up  of  the  claim  by  the  Plaintififs  mentioned  in  the 
plaint,  and  which  was  in  fact  on  the  Cricket-reserve.  That 
the  Defendants'  counsel  stated  the  defence  to  be  that  the 
Plaintififs  had  no  title,  and  that  if  they  had  taken  up  the 
land  called  the  Cricket-reserve  it  was  not  Crown  land 
open  to  occupation  under  miners'  rights  within  the  mean- 
ing of  the  Act  21  Vic,,  No.  82,  or  the  "  Mining  Statute 
1665."  That  the  Attorney-General  and  the  Borough 
Council  of  Ballarat  were  necessary  parties  to  the  suit. 
That  if  it  should  appear  in  evidence  that  a  suit  was 
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depending  as  to  this  land  between  the  Defendants  and  the 
Warrior  Gold-mining  Company,  Registered,  then  that  the 
Warrior  Company  was  a  necessary  party  to  this  suit ;  and, 
that  if  other  parties  were  claimants  to  the  land,  they 
should  have  been  made  parties. 

The  evidence  taken  before  the  Court  below  was  set  out  at 
length  in  the  case.  From  the  evidence  for  the  Plaintiffs, 
it  appeared  that  one  of  the  claims  now  vested  in  the 
Plaintiffs,  was  registered  and  pegged  off  in  October,  1863, 
a  portion  of  the  Cricket-reserve  being  within  the  ground 
so  taken  up ;  and  that  the  alleged  encroachment  was  upon 
the  portion  of  the  Cricket-reserve  within  this  claim.  For 
the  Defendants  the  following  documents  were  put  in — 

"  Council  Chambers,  BaUarat, 

"  18th  March,  1869. 
•Sir, 

"  I  have  the  honor  to  enclose  a  tracing  of  a  portion  of  land  bounded 
on  the  south  by  Urquhart-strcet,  on  the  north  by  Eyre-street,  and  on 
the  west  by  Pleasant-street,  a^oining  the  sold  suburban  land,  and  on 
behalf  of  the  Municipal  Council  of  Ballarat,  to  request  that  the  said 
Lmd  may  be  reserved  for  recreation  and  gymnastic  purposes  for  the 
inhabitants  of  this  Municipal  District. 

"  I  have,  &c., 
(Signed)  "  Jakes  Stewabt, 

"  Chairman. 
"  To  the  Honorable  the  Commisnoner  of 
"  Crown  Lands  and  Survey." 


1866. 
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William  Dok 
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"  Crown  Lands  Office,  Melbourne, 

"  2nd  July,  1869. 
-Sir, 

"  I  have  the  honor  to  inform  you  that  his  Excellency  the  Governor 
in  Council  has  been  pleased  to  approve  of  permissive  occupancy  being 
aUowed  of  the  portion  of  ground  at  Ballarat  lying  between  Pleasant- 
street,  Eyre-street,  Urquhart-street,  and  a  street  unnamed,  containing 
an  irea  of  about  nine  acres,  to  be  used  for  recreation  and  gymnastic 
puposes. 

**  I  have,  &c., 
(Signed)        "  J.  N.  Weight, 

"  For  Secaretary  fbr  Landa. 
"  Jamei  Stewart,  Esq., 

"  Chfurman  of  the  Municipal  Council, 
«« Ballarat  West." 
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"  28th  May,  1866. 
"  To  the  Mayor  and  Conncillon  of  the 
"  Borough  of  Ballarat. 
**  GeDtlemen, 

"  In  refexence  to  the  applications  of  the  FHvateer  Qold-Mimiig 
Company  Registered,  and  the  Warrior  Gold-Mining  Company  Regis- 
tered, to  mine  nnder  the  Cricket-reserve,  we  are  instructed  by  the 
Manager  of  the  United  Sir  William  Don  Gold-Mining  Company  Regis- 
tered, to  inform  yon  that  the  last-named  company  claim  to  he  entitled 
to  mine  nnder  the  said  reserve,  by  virtue  of  their  registration  under 
the  by-laws,  and  remind  you  that  the  said  company  prospected  and 
proved  the  said  ground  at  a  large  expense.  Trusting  you  will  not  pass 
any  resolution  or  allow  your  influence  to  be  used  in  any  action  that 
purposes  to  take  away  from  the  United  Sir  William  Don  Gold-Mining 
Company  Registered,  any  portion  of  their  claim,  and  giving  it  to 
adjoining  companies  who  have  only  lately  been  formed. 

'•  We  have,  &c., 
(Signed)  «  Holkbs  &  Saltss." 


"  Ballarat  West. — Site  for  Recreation  and  Gymnasium  purposei, 
temporarily  reserved  by  order  of  25th  May,  1866,  subject  to  the  con- 
dition that  no  existing  mining  rights  be  interfered  with. — Nine  acres, 
more  or  less,  County  of  Grenville,  Township  of  Ballarat  West,  commenc- 
ing at  the  north-west  angle  of  the  site ;  the  said  angle  being  formed  by 
the  intersection  of  the  south  side  of  Eyre-street  and  the  east  side  of 
Pleasant-street,  bounded  thence  by  Eyre-street,  bearing  east,  nine 
chains,  more  or  less ;  thence  by  Ripon-street,  bearing  south,  ten  cluuns, 
more  or  less;  thence  by  Urquhart-street,  bearing  west,  nine  chains, 
more  or  less ;  and  thence  by  Pleasant-street,  bearing  north,  ten  chains, 
more  or  less,  to  the  point  of  commencement. 

'*  J.  M.  Grant, 
''  President  of  the  Board  of  Land  and  Works, 
«  Lands  and  Survey  Office,  Melbourne.** 

It  was  also  proved  that  the  council  had  fenced  the 
Gricke^re8erye,  and  that  it  had  been  used  by  the  Ballarat 
West  Cricket  Club  and  several  other  clubs  for  cricket, 
football,  hurling,  Caledonian  games,  and  by  the  cavalry  for 
exercise.  That  the  council  had  also  put  up  notice  boards 
cautioning  persons  from  trespassing  or  letting  cattle  in ; 
and  that  the  Caledonian  Society  had  erected  upon  the 
ground  a  grand  stand,  at  an  expense  of  £800,  by  permis- 
sion of  the  council,  and  paid  to  the  council  £10  a  year 
for  the  use  of  the  ground  on  New  Year's  day  for  Highland 
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games,  and  that  no  permission  had  been  given  bj  the 
council  to  anj  company  to  mine  upon  or  under  the  land, 
although  frequently  applied  for. 

The  case  concluded  as  follows : — "  After  the  arguments 
"  of  counsel,  the  Court  dismissed  the  Plaintiffs'  suit,  on 
"the  ground  that  the  only  portion  of  the  Plaintiffs' 
"  alleged  claim  in  respect  of  which  relief  was  sought  was 
**  land  (the  Cricket-reserve)  not  open  to  occupation  xmder 
'*  miners'  rights  at  the  time  the  Plaintiffs  alleged  they 
"took  it  up  as  a  block  claim,  such  land  having  been 
"applied  to  a  public  purpose  in  1850,  and  having  re- 
"  mained  so  applied  since ;  and  that  the  Gazette  notice  of 
"  1866  did  not  at  all  interfere  with  such  applications  to  a 
"  public  purpose  in  1859,  but  was  consistent  with  it;  nor 
*'  could  the  condition  referred  to  in  the  order  of  1866 — 
"  that  the  reservation  by  that  order  should  not  interfere 
"  with  existing  mining  rights — apply  to  Plaintiffs,  as  in 
"  the  view  which  the  Court  took,  they  had  acquired  no 
"  mining  rights  over  the  land,  it  not  having  been  open  to 
"  occupation  at  the  time  they  affected  to  take  it  up  under 
"the  miners*  rights,  the  only  title  under  which  they 
"  claimed  to  hold  the  land.  The  Court  considering  the 
"Plaintiffs  and  Defendants  alike  trespassers  on  the 
"Crown,  the  suit  was  dismissed  without  costs." 
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Against  this  decree  the  Plaintiffs  now  appealed  to  the 
Chief  Judge  of  the  Court  of  Mines,  on  the  following 
grounds: — ^**(1)  That  the  decree  was  against  evidence; 
"  (3)  That,  inasmuch  as  it  was  proved  that  the  Defendants 
"  had  encroached  upon  Plaintiffs'  claim  and  removed  gold 
"  therefrom,  the  Court  should  have  granted  Plaintiffs  the 
*'  relief  prayed ;  (3)  That  the  decree  was  erroneous,  inas- 
"  much  as  the  same  was  based  on  the  assumption  that 
"  Plaintiffs'  claim,  on  which  Defendants  had  encroached, 
"  had  been  applied  to  a  public  use  or  purpose  within  the 
"  meaning  of  the  Act  No.  32,  sec.  4,  or  the  '  Mining  Statute 
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'*1866,'  sec.  13,  which  there  was  no  evidence  to  proTc; 
"  (4)  That  it  did  not  appear  that  her  Majesty  asserted  any 
"interest  in  any  part  of  the  Plaintififs'  claims,  hut  the 
"  contrary ;  (6)  That  the  Plaintiiffs  having  been  in  posses* 
"  sion  of  the  ground  encroached  on,  as  forming  part  of 
"their  registered  block  claims,  at  the  time  the  Defen- 
"  dants  drove  in  upon  it  were  entitled  to  the  relief  prayed, 
"the  Defendants  shewing  no  color  of  title  to  the  said 
"  ground ;  (6)  That  the  agreement  between  the  Plaintiffs 
"  and  Defendants  at  the  time  Defendants  took  possession 
"  of  one  of  their  claims,  and  under  which  the  Haintiffs 
"permitted  the  Defendants  to  obtain  registration  for  a 
"portion  of  the  street  called  Urquhart-street,  without 
"  objection  from  them,  was  a  recognition  by  Defendants 
"  of  the  dght  of  Plaintiffs  to  possession  of  the  ground 
"called  the  Cricket-reserve  as  being  within  Plaintiffs' 
"claims,  and  Plaintiffs  were  entitled  to  a  decree  pro- 
"tecting  them  in  such  possession  against  the  Defen- 
"  dants." 


Argument,  Mr.  Bunny,  for  the  Respondents,  took  a  preliminary 
objection  to  the  sixth  ground  of  appeal. — The  agreement 
there  referred  to  is  not  mentioned  in  the  plaint,  and  the 
Plaintiffs  have  never  asked  leave  to  amend:  nor  is  it 
alluded  to  by  the  Judge  in  his  decree.  Therefore, 
although  referred  to  in  the  evidence,  it  is  no  portion  oi 
the  case  properly  before  the  Court  on  appeal. 

Mr.  Billing  for  the  Appellants. — The  agreement  was 
given  in  evidence,  and  not  then  objected  to.  Under  these 
circumstances  the  Court  will  not  bind  the  Appellants  by 
the  strict  terms  of  the  plaint 


Mb.  Justice  Molesworth. — The  point  as  to  the  agree- 
ment appears  to  have  been  introduced  verbally  by  the 
Plaintiffs,  but  no  intimation  was  given  by  the  Defendants 
that  they  held  it  to  be  beyond  the  terms  of  the  plaint. 
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I  will  allow  the  case  to  paroceed,  but  reserve  the  considera- 
tion of  the  point. 

Mr.  BUUng,  Mr.  McDermott,  Mr.  Trench,  Mr.  Holroyd,  and 
Mr.  WM  for  the  Appellants  (Plaintiffs  below).— The 
Plaintiffs  being  shewn  to  be  in  possession  of  the  land  in 
question  under  a  prima  fade  lawful  title,  that  possession  is 
sufficient  as  against  the  Defendants  who  are  mere  wrong 
doers,  and  shew  no  title  whatever.  Harper  v,  Charles- 
worth  (y),  Jones  v.  Chapman  (z).  It  is  not  open  to  the 
Defendants  to  set  up  a  jus  tertii  unless  they  can  prove 
leave  and  license  to  themselves,  or  that  they  acted  under 
the  authority  of  such  right.  Bullen  d  Leake's  Pleadings, 
pp.  348-4. 

This  land  has  never  been  applied  to  a  public  purpose 
within  the  meaning  of  the  Act  No.  32,  sec.  4,  or 
the  18th  section  of  the  Mining  Statute.  Crown  land 
''applied  to  any  public  use  or  purpose,"  must  mean  a 
permanent  application  of  the  land  by  some  act  of  State  by 
some  proclamation,  deed,  grant,  or  record,  by  some  act  of 
a  solemn  character  binding  on  the  Crown,  and  not  land 
dealt  with  as  in  this  case  under  letters  which,  by  their 
very  terms,  almost  negative  the  intention  to  have  the 
land  applied  to  "  public  use  or  purposes."  Instead  of 
being  used  for  public  purposes,  this  land  was  reserved  by 
the  corporation,  and  let  out  to  certain  parties,  much  in 
the  same  way  as  St.  George*s-hall.  It  was  given  to  the 
Caledonian  Society  for  their  annual  games,  at  a  rent  of 
£10  a  year.  It  was  fenced  in,  and  nobody  could  get  into 
it  on  Boxing-day  witiiout  paying  half-a-crown ;  and  land 
in  this  condition  cannot  be  regarded  as  dedicated  to  public 
use  and  purposes.  The  Gazette  notice  produced  in  the 
Court  below  strongly  supports  the  case  of  the  Plaintiffs, 
for  that  notice  is  expressly  '*  subject  to  the  condition  that 
"  existing  mining  rights  be  not  interfered  with." 

(y)  4  B.  Id  C,  674.  (z)  2  Ex.,  808. 
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It  will  be  contended  on  the  other  side  that  this  Court 
has  no  jurisdiction  to  give  the  Appellants  relief,  because 
this  is  land  which  has  been  applied  to  a  public  purpose. 
The  Court  will  not  strain  a  statute  to  diminish  its  own 
jurisdiction.  As  already  contended,  this  land  has  neyer 
been  applied  to  a  public  use  or  purpose,  so  as  to  exempt 
it  from  mining  operations.  But  even  if  it  had  been  that 
would  not  deprive  this  Court  of  jurisdiction.  In  MeredHik 
V.  Bunn  (a),  argued  before  the  Court  in  banco,  the  question 
was,  whether  the  Leviathan  Company  had  a  right  as 
against  the  Hand -in -Hand  Company,  to  certain  land 
alleged  to  have  been  dedicated  to  public  purposes  for 
a  road.  The  Court  held  that  it  was  clearly  a  dispute 
between  miners  about  mining;  that  it  was  therefore  a 
question  with  which  the  Court  of  Mines,  under  its  general 
jurisdiction,  could  deal ;  and  that  it  was  unnecessary  for 
the  Court  to  give  any  expression  of  opinion  apon  the 
subject  of  the  reservation  of  the  land  for  public  purposes. 


There  has  been  an  agreement  between  the  parties,  for 
good  consideration,  by  which  the  Defendants  are  estopped 
from  raising  any  question  in  regard  to  this  matter.  Both 
parties  applied  for  the  ground  under  Urquhart-street,  and 
an  agreement  was  come  to  which  was„  in  effect,  that  the 
Eoh-i-noor  Company  should  have  Urquhart-street,  and  that 
the  Sir  William  Don  Company  could  go  anywhere  on  the 
reserve  they  liked.  This  was  really  an  agreement  entered 
into  for  the  purpose  of  avoiding  litigation,  and  will  be 
held  as  an  estoppel  upon  the  Defendants.  The  attempt 
now  made  to  set  up  the  defence,  that  this  was  a  public 
reserve,  is  in  opposition  to  their  own  contract,  and  ought 
not  to  be  listened  to.  The  Defendants  come  in,  notoriously 
taking  what  does  not  belong  to  them.  [Mr.  Bunny. — Arcadet 
arnho.']  They  do  that  in  violation  of  their  own  agreement, 
and  now  say  this  land  is  applied  for  a  public  purpose ;  when 
on  other  occasions  they  have  treated  it  as  not  so  apphed, 
(a)  Sup.  Ct.,  Vic,  28rd  Nov.,  1859,  and  4th  April,  1860. 
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and  come  to  an  arrangement  with  the  Plaintiffs  ahout        ^^^- 

it.    The  Crown  is  the  only  person  who  can  set  up  this  Ukited  Sib 

right,  inasmuch  as  the  Plaintiflfs  have  taken  up  under  o^?!lny^^ 
the  by-laws,  have  been  in  possession  all  along,  and  are  «. 

now  dealing  with  an  adversary  who  has  bound  himself  comfant. 

by  agreement  not  to  dispute  their  title.  

Mr.  Btmny,  Mr.  WaUh,  Mr.  J.  W.  Stephen,  and  Mr.  FeUowa 
for  the  Bespondents  (the  Defendants  below). — There  can 
be  no  question  that  the  land  in  question  was  devoted  to  a 
public  purpose,  and  the  Gazette  notice  of  1866  Is  an  evi- 
dence and  recognition  of  the  fact  that  it  has  been  so 
reserved.     The  question  is  whether  the  Court  will  assist 
one  of  two  parties  acknowledged  to  be  trespassers,  and 
help  one  trespasser    as  against  another,  and   give    its 
assistance,  by  its  extraordinary  jurisdiction"  as  a  Court  of 
Equity,  to  the  first  one  whb  may  make  an  appeal  to  its 
authority?      In    order  to  make  the  case  of  Harper  v. 
Charlesworth  available,  the  Plaintiffs  must  shew  that  they 
have  a  title,  and  possession  under  that  title ;  but  this  they 
have   not  been  able   to  do.     The  Municipal  Council,  as 
representing  the  public,  are  in  possession  of  the  surface 
of  the  ground,  and  consequently  of  everything  underneath, 
unless  a  special  agreement  or  condition  to  the  contrary 
can  be  produced.    Under  the  3rd  section  of  the  statute, 
the  miner's  right  gives,  not  simply  power  to  mine,  but 
authority  to  cut  and  remove  timber  growing  on  the  land, 
and  to  cut  races,   dams,   and    reservoirs.    Now  if   the 
Plaintiffs  are  in  law  the  possessors  of  this  Cricket-reserve, 
they  can  go  upon  it  and  construct  dams  and  reservoirs, 
and  strip  it  of  its  timber,  and  seek  for  gold  in  any  way 
they  like;  but  can   it  be  believed  that   the  municipal 
corporation  or  the  Crown  would  allow  these  things  to  be 
done  ? 


Even  admitting  that  the  Plaintiffs  are  in   possession 
it  is  not  an  available  ground  of  suit  in  this  case.    The 
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jurisdiction  of  this  Court  is  created  bj  statute,  and  it 
can  not  travel  beyond  the  jurisdiction  prescribed  in  the 
Act.  It  is  therefore  necessary  that  the  possession  in 
this  case  be,  not  possession  in  the  general  sense,  but 
possession  under  a  miner's  right.  Inasmuch,  however, 
as  a  miner's  right  cannot  cover  land  devoted  to  public 
purposes,  there  has  been  no  possession  under  that  right ; 
and  the  Court  therefore  has  no  jurisdiction  in  the  matter. 


Possession  can  give  no  title  as  against  the  Crown.     We 
contend  that  the  reserve  belongs  to  the  Crown — that  the 
gold  belongs  neither  to  the  Sir  William  Don  Company  nor 
to  the  Koh-i-noor  Company — and  that  the  Defendants  are 
accountable  only  to  the  Crown.    If  the  Defendants  are  now 
held  accountable  to  the  Plaintiffs  for  the  gold  taken,  they 
may  be  compelled  to  pay  it  over  again  to  the  Crown.     This 
being  a  public  reserve,  it  «annot  be  taken  as  a  claim,  but 
it  may  be  undermined  with  the  sanction  of  the  Governor  in 
Council,  and  no  doubt  the  equitable  claims  of  the  various 
companies  surrounding  the  ground  will  be  duly  considered 
by  the  Executive  in  whatever  arrangements  are  made  for  ex- 
tracting the  gold  from  under  the  reserve.  We  admit  that  the 
Ballarat  Corporation  has  only  a  permissive  occupancy  of 
this  ground,  and  that  at  any  time  the  authority  may  be 
withdrawn,  but  we  deny  that  the  words  "  applied  to  any 
public  use  or  purpose"  refer  to  an  irrevocable  application 
of  the  land    to    public    purposes.     They  are  quite  as 
applicable  to  such  a  permissive  and  temporary  occupancy 
as  may  be  the  case  in  this  instance.     It  has  also  been  said 
that  the  ground  was  fenced  in,  and    that  because  on 
certain  occasions  the  public  had  to  pay  for  admission,  the 
application  was  more  for  private  purposes  than  public. 
But  there  is  not  a  single  public  reserve  in  the  colony 
to  which  that  argument  would  not  apply.    The  racecourse 
is    fenced,  and    on    race    days  the    public  cannot  get 
admission  without  paying  a  fee.    The  Botanical-gardens 
are  also  fenced  in,  and  occasionally  a  charge  made  (ot 
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admission.    The  very  fact  that  the  authorities  have  taken        1866. 
up  this  ground  and  fenced  it  in  shews  that  it  has  been    xtkiikd  Sib 
applied  to  public  use  and  recreation,  and  that  it  is  under  ^^^^^^ 
the  lawful  care  of  the  corporation,  and  as  much  applied  to 
public  use  as  any  reserve  could  be,  and  as  the  language  of 
the  act  requires.     [Moleswar^,  J. — ^There  can  be  hardly 
any  recreation  unless  a  portion  of  the  public  who  go  to  a 
reserve  for  one  specific  mode  of  recreation  are  protected 
fix)m  the  rest  of  the  public] 


CSoKPAjrr 

KOH-I-NOOB 

OoKPAinr. 
Arffument. 


It  has  also  been  urged  that  the  right  of  the  Defendants 
to  resist  this  suit  has  been  set  aside  by  some  transaction 
between  the  managers  of  the  two  companies,  Mr.  Cotter  and 
Mr.  Norton.  This  so-called  agreement  is  wanting  in  all  the 
elements  of  an  agreement— certainty,  consideration,  and 
authority  for  the^  purpose  of  transacting.  If  there  be  an 
agreement,  it  is  an  agreement  which  neither  had  any  right 
to  make ;  and  moreover,  it  cannot  be  an  estoppel,  because 
it  is  not  under  seal.  But  even  if  it  be  an  agreement  of 
any  value,  it  amounts  merely  to  this,  that  the  Koh-i-noor 
Company  would  not  interfere  with  the  Sir  William  Don 
Company  if  they  went  upon  the  Cricket-ground  ;  but  it  did 
not  at  all  imply  that  they  would  not  themselves  go  on  the 
same  ground. 

If  this  be  a  discussion  as  to  a  public  reserve,  the  Attorney- 
General  as  representing  the  public,  ought  to  have  been  made 
a  party  to  the  suit. 


Mr.  Billing  in  reply. 


Cur.  adv.  vult. 


Mb.  Justice  Molesworth  : — 

This  is  an  appeal  from  the  judgment  of  the  learned 
Judge  of  the  Court  of  Mines,  Ballarat,  dismissing  a  suit 


December  3. 
Judgment. 
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for  encroachment  under  a  piece  of  ladd  called  the  Cricket- 
reserve,  Ballarat. 

On  the  18th  of  March,  1659,  the  Municipal  Council 
of  Ballarat,  bj  letter  requested  the  Commissioner  of  Croim 
Lands  and  Survey  that  the  land  in  question  might  be 
reserved  for  recreation  and  gymnastic  purposes  for  the 
inhabitants  of  that  municipal  district.  On  3nd  July,  1859, 
an  answer  was  written  by  a  gentleman  in  that  department, 
stating  that  the  Governor  in  Council  approved  of  "per* 
missive  occupancy"  being  allowed  of  the  land  in  question, 
to  be  used  for  recreative  and  gymnastic  purposes.  Upon 
receipt  of  this  letter  the  council  enclosed  the  land,  and 
have  since  held  it,  letting  it — sometimes  for  hire,  some- 
times gratuitously — be  used  for  cricket  clubs,  national 
meetings,  for  gymnastic  exercises,  cavalry  exercises,  &c. 
I  have  first  to  consider  whether  this  was  authorised  under 
5  and  6  Yic,^  c.  xxxvi,  sec.  8,  saying  "  that  nothing  in  this 
"Act  contained  shall  prevent  persons  acting  under  the 
"authority  of  Her  Majesty  reserving  to  her  Majesty  or 
"disposing  of  in  such  other  manner  as  for  the  public 
"  interests  may  seem  best  such  lands  as  may  be  required 
"as  places  for  the  recreation  and  amusement  of  the  in- 
"  habitants  of  any  town  or  village  or  for  any  other 
"purpose  of  public  convenience  health  or  enjoyment" 
Without  questioning  the  authority  of  the  writer  of  the 
last  letter,  the  Plaintiffs  object  that  this  letter  was  not 
a  sufficiently  formal  announcement  of  the  Governor's 
approval  to  be  effectual,  not  being  gazetted  or  under 
seal,  &c.  I  think,  having  regard  to  the  tenure — ^mere 
permissive  occupancy,  operating  during  pleasure  only 
to  reserve  the  land  in  question  from  the  Governor's 
powers  of  sale,  in  the  5  th  section — that  it  was  sufficient 
As  to  the  objection  that  it  was  not  appropriated  for  the 
inhabitants  of  any  town  or  village,  I  hardly  know  such  a 
thing  as  a  place  of  recreation  so  restricted.  All  the  public 
who  chance  to  be  at  a  place  may  use  places  of  recreation 
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— ^persons  living  constantly  there  especially.  The  mean- 
ing of  the  description  of  use  is,  I  think,  to  restrict  the 
making  of  such  reservations  to  places  in  some  degree 
populous.  - 

It  is  next  objected  that  such  reservations  could  be  only 
by  disposing  of  land  in  perpetuity.  As  the  power  of  sale 
over  lands  not  so  reserved  is  by  sec,  5,  either  in  fee- 
simple  or  of  any  less  estate  or  interest,  I  do  not  see  why 
the  duration  of  the  reservation  should  not  be  discretionary 
also.  It  would  be  most  inconvenient  to  hold  that  the 
Crown  could  not  reserve  lands  for  any  of  the  purposes  of 
section  3  for  terminable  periods,  but  that,  whatever  changes 
might  occur  in  the  number  or  wants  of  the  population  of 
a  district,  lands  once  devoted  to  puplic  purposes  must 
continue  devoted  to  the  same  purposes.  The  ''Land 
Act  1862,"  No.  146,  section  6,  treats  the  word  "reser- 
vation" as  applicable  to  either  permanent  or  temporary 
destination. 
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It  is  then  said  that  the  Municipal  Council  of  Ballarat 
have  not  treated  this  land  as  for  public  purposes,  but  have 
kept  gates,  <&c.,  upon  it,  excluding  the  public,  or  sometimes 
such  portions  of  it  as  do  not  pay  a  price  of  admission.  I 
am  inclined  to  say  that  the  council  having  incurred 
expense  about  the  land  in  order  to  assist  its  use  for 
public  exercises,  might  lawfully  remunerate  themselves  by 
charging  particular  companies  for  its  partial  use;  and 
such  companies,  again,  having  incurred  expense  for  par- 
ticular amusements,  or  games,  might  lawfully  charge  an 
admission  price,  to  pay  for  that  expense.  This  amount  of 
exclusion  of  the  public  is  really  necessary  for  the  proper 
attainment  of  the  object  of  public  recreation  or  amusement. 
However,  if  objections  to  the  management  of  the  council 
in  this  respect  were  well  founded  they  would  shew,  not 
that  the  reservation  was  bad,  but  that  the  Council  had 
violated  the  trusts  of  the  reservation. 
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The  land  in  question,  being  so  circumstanced  as  to 
reservation,  possession  bj  the  Council,  and  employment, 
attracted  the  attention  of  miners  as  probably  auriferous, 
and  the  Plaintiffs  or  those  under  whom  they  claim,  having 
miners'  rights,  in  1868  marked  it  out  with  pegs  as  a  claim 
— I  rather  think  the  pegs  being  outside  it — ^and  obtained 
a  Warden's  order  as  against  another  pretender  to  title  of 
it,  and  registered  it  as  theirs ;  all  without  mterfering  in 
any  degree  with  the  possession  of  the  council,  or  at  the 
utmost  only  once  walking  over  and  putting  pegs  in  the 
land.  Both  the  litigants  have  pushed  forward  drives  from 
their  shafts  outside  the  reserve,  and  come  in  collision 
mining  under  it ;  and  hence  the  litigation. 


I  have  next  to  consider  whether  this  reserve  or  the 
earth  under  it,  could  be  occupied  as  a  mining  *'  claim" 
under  the  act  No.  89,  sections  8  and  4.     The  latter  section 
provides    that  "nothing    hereinbefore    contained    shall 
authorise  any  person  to  occupy  any  Crown  land  which 
shall  have  been  exempted  by  the  Governor  in  Council 
from  the  operations  of  mining  or  which  shall  have  been 
applied  to  any  public  use  or  purpose  or  be  lawfully  and 
bond  fide  used  as  a  yard   garden  or  orchard  house  out- 
house shed  or  other  building  but  nevertheless  it  shall 
be  lawful  for  the  Governor  in  Council  to  authorise  the 
holders  of  miners'  rights  to  occupy  under  such  miner's 
rights  any  Crown  lands  which  may  have  been  so  exempted 
or  applied  as  aforesaid  subject  to   such  conditions  and 
restrictions  as  the  Governor  in  Council  shall  impose."    It 
has  been  argued  that  this  4th  clause  did  not  prevent  the 
Plaintiffs  occupying  this  reserve  as  a  "  claim,"  because  it 
had  not  been  applied  to  any  public  use  permanently.    I 
have  to  refer  to  my  observations  on  the  former  Act,  to 
which  this  clause  has  obvious  reference.    As  a  £ftct,  many 
of  our  public  reserves  and  public  enclosures  requiring 
practically  such  protection  were  not  authoritatively  pe^ 
manently  reserved.     The  word  "  applied"  has  reference  to 
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framers  of  the  act,  foreseeing  that  an  "  application"  of  the  v, 
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surface  might  not  practically  be  interfered  with  by  mining,      cqmpakt 


authorised  the  Governor  to  allow  mining  under  such 
reserves,  subject  to  restrictions  which,  according  to  cir- 
cumstances, might  be  necessary  to  prevent  mischief  to 
the  surface.  It  has  been  urged  that  such  a  construction 
of  the  clause  will  for  ever  exclude  ordinary  mining  from 
land  once  temporarily  "applied"  to  public  purposes.  I 
do  not  apprehend  any  such  inconvenience.  Both  as  to 
this  clause,  and  as  to  the  act  No.  291,  sec.  18,  I  think 
that  the  exclusion  will  last  so  long  only  as  the  ground  of 
prohibition.  It  is  obviously  so  as  to  the  user  of  yards, 
gardens,  &c. 

Upon  this  point  I  am  pressed  with  the  authority  of 
Meredith  v,  Butm.  That  was  a  litigation  between  com- 
panies contesting  for  the  right  of  mining  under  Sturt- 
street,  Ballarat,  the  Plaintiffs  having  first  taken  possession 
of  it  as  a  claim.  Mr.  Rogers  as  Judge  of  the  Court  of 
Mines,  had  granted  an  injunction,  and  the  Defendants 
applied  for  a  prohibition,  on  the  ground  that  Mr.  Rogers 
had  no  jurisdiction.  The  case  is  reported  in  the  Argus 
of  24th  November,  1869.  It  appears  that  Mr.  Rogers  had 
dissolved  the  injunction,  so  that  the  argument  was  more 
for  costs  than  anything  else.  The  rule  for  prohibition 
was  discharged,  upon  what  exact  ground  does  not  appear. 
According  to  my  note  of  the  argument,  Mr.  MacDermoU 
insisted  that  Sturt-street  had  not  been  gazetted  as  such 
.when  the  rule  for  prohibition  was  obtained.  As  far  as  I 
have  considered  the  subject,  I  would  say  that  as  to  a  road 
the  Gazette  advertisement  is  necessary  as  an  "  application" 
to  public  purposes.  About  that  time  Mr.  Chapman  was 
temporarily  appointed  in  Mr.  Rogers's  place,  and  the  same 
litigants  came  before  him,  and  he  reserved  a  special  case. 
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It  states  the  Plaintiffs'  earlier  possession,  that  Sturt-street 
had  been  marked  out  and  used  as  a  public  road  before 
the  Plaiiitiffs  commenced  their  operations,  and  before  the 
passing  of  the  Act  No.  33 ;  that  the  Plaintiffs'  mine  was 
so  low  that  it  could  not  interfere  with  the  use  of  the  street 
or  the  public  easement.  The  questions  the  learned  Judge 
proposed  were : — ^Firstly,  "  Whether  the  lands  comprised 
''  within  the  boundaries  and  under  the  public  road  were 
"  Crown  lands  within  the  meaning  of  the  Act  No.  82,  sec.  8?" 
Secondly,  "Whether  the  said  lands  came  within  the 
**  exemption  of  the  Act  No.  83,  sec.  4,  so  as  to  take  the 
"  said  lands  out  of  the  description  of  Crown  lands  within 
"  the  meaning  of  the  third  section  ?"  And  lastly, "  Had,  or 
"  had  not,  the  Court  of  Mines  jurisdiction  to  make  a  decree 
'*  against  the  Defendants  restraining  them  from  carrying  on 
"mining  operations  under  Sturt-street,  within  the  boon- 
"daries  of  the  Plaintiffs'  claim?"  The  answer  returned 
appears  to  have  been,  "As  to  the  first  and  second  questions 
"  the  Court  doth  not  consider  it  necessary  to  decide  such 
"  questions,  they  having  been  already  decided  in  a  previons 
"  case  between  the  same  Plaintiffs  and  the  same  Defendants, 
"  and  being  merely  introductory  to  the  third  question ;  and 
"  as  to  the  third  question,  this  Court  doth  decide  that  the 
"  Court  of  Mines  has  jurisdiction  to  make  a  decree  against 
"  the  Defendants  restraining,  &c."  This  case  as  reported 
in  the  Argus,  came  on  4th  April,  1860,  the  last  case  on  the 
last  day  of  term,  and  seems  to  have  been  disposed  of 
somewhat  hastily.  My  note  of  it  is  that  it  was  postponed 
to  the  next  term.  I  am  informed  that  my  brother  Judges 
have  no  note  of  it  If  Meredith  v.  Bunn  went  upon  an  idea 
that  a  surface  might  be  lawfully  in  possession  of  one 
person,  and  another  at  the  same  time  be  entitled  to  the 
gold  under  the  surface  by  virtue  of  a  miner's  "claim" 
afterwards  taken  up,  it  seems  somewhat  inconsistent  with 
the  reasoning  of  the  full  Court  in  M'OUl  v.  TaOum  (6). 


(h)  Ante.,  VoL  n..  Law  62. 
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I  hare,  on  the  whole,  with  considerable  hesitation,  arrived 
at  the  conclusion  that  the  reservo  could  not  be  taken  up 
as  aclaim. 

It  i&  then  argued  on  the  part  of  the  Plaintiffs,  that  they 
were  in  possession  of  the  subject  of  litigation,  and  that,  as 
against  the  Defendants,  mere  wrong-doers,  they  are  entitled 
to  succeed.  But  I  do  not  recognise  the  Plaintiffs  as  having 
ever  been  in  possession.  I  was  referred  to  Harper  v,  Charlea- 
worth,  in  which  it  was  held  that  a  tenant  in  occupation  of 
Crown  land,  paying  rent  to  the  Crown,  but  not  legally 
entitled  to  retain  possession  against  the  Crown,  the  timber 
being  reserved  to  the  Crown,  and  managed  by  its  servants, 
might  maintain  trespass  against  a  mere  trespasser.  But 
there  the  Plaintiff  was  the  only  person  in  apparent  posses- 
sion of  the  surface;  about  as  much  so  as  the  council  are 
here.  The  present  Plaintiffs  never  took  real  possession  of 
the  surface — ^they  were  as  merely  temporary  trespassers  upon 
the  Grown,  or  council,  in  fixing  their  pegs ;  as  they  would 
be  against  the  owner  of  private  property  in  performing  the 
same  ceremony.  The  Defendants  and  Plaintiffs  were 
equally  in  a  tortious  occupation  so  £ar  as  they  were 
nndermining.  Where  several  are  thus  at  the  same  time  in 
bodily  occupation  of  the  same  place,  the  law  adjudges  the 
possession  to  the  persons  entitled  to  it,  which  in  this  case 
is,  I  think — as  to  the  surface,  the  council;  as  to  the 
subsoil,  the  Crown.  The  Gazette  notice  of  this  year  pro- 
claiming the  land  in  question  a  public  reserve,  could  not 
invalidate  the  appropriation  of  1859,  and  things  done 
under  it.  The  saving  of  existing  rights  by  it  could  not 
create  rights — that  saving  was  properly  inserted  to  prevent 
the  publication  being  supposed  to  have  any  effect  upon 
the  rights  of  persons  then  disputing. 
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The  next  argument  for  the  Plaintiffs  is  based  upon  a 
compromise  effected  between  the  Plaintiffs  and  Defendants 
as  to  their  boundaries,  by  which  the  Defendants  are  said 
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to  have  ceded  the  land  in  question  as  a  claim  to  the 
Plaintiffs.  I  do  not  think  such  an  agreement,  if  established, 
could  be  relied  upon  in  a  suit  like  this.  The  alleged 
agreement  was  not  in  writing — it  could  be  enforced,  if  at 
all,  in  a  Court  of  Equity,  only  as  partly  performed,  and  I 
rather  think  not  at  all  in  a  Court  of  Mines.  But  I  think  it 
enough  to  say  that  it  could  not  be  in  any  aspect  entertained 
in  this  suit,  except  after  an  amendment  of  the  plaint, 
which  was  not  sought. 


On  the  whole,  I  affirm  the  decision,  and  as  the  litigation 
is  between  Companies,  neither  of  them  having  rights 
against  the  public,  and  seems  to  be  carried  on  witibout 
regard  to  public  interests,  in  the  hope  of  converting 
property  heretofore  public  to  their  own  use,  I  shall  follow 
the  example  of  the  learned  Judge,  leaving  them  each  to 
abide  their  own  costs  of  the  appeal. 
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THE  WARRIOR  GOLD-MINING  COMPANY  REGIS-      ^_^^ 

TERED,    Appellants,    v.    JAMES    COTTER,    ab   November 28, 

Manager  of  THE  KOE-I-NOOR  GOLD- MINING     ^*^-®'^^- 

COMPANY  LIMITED,  Respondents.  1867. 

I^hruaiy  1. 

ixPPEAL  under  the   *' Mining  Statute  1865,"  sec.  173,  Express  re- 
by  the  Warrior  Gold-mining  Company  (Plaintiffs  below),  a^aim^ianot 

from  the  decree  of  the  Judge  of  the  Court  of  Mines  at  necessary  for 
^  actual  aban- 

Ballarat     The  parties  being  unable  to  agree  upon  a  case,  donment  of  it. 

the  case  was  stated  by  the  Judge  of  the  Court  of  Mines.  The  right 

82,  sec.  3, 

The  suit  was  instituted  on  the  26th  July,  1866,  by  a  ^^j^^^^ 

plaint,   set  out  in  the  case,  by   the  Warrior  Company,  originating  in 

William  Henderson,  and  eleven  other  individual  co-plaintiffs,  S^JJ^Snates 

named  "  on  behalf  of  themselves  and  all  others  in  whose  ^'^^^  ^^^^  of 

use  of  the 
"  names  the  claims  of  the  said  Warrior  Gold-mining  Com-  land  possessed. 

"pany  are   registered,"    against  James  Cotter,   "sued  as  gj^^f  ?t^^°^ 

''Manager    of   the   Koh-i-noor    Gold-mining    Company  individnals 

"  Limited,"  Defendants.     It  stated  that  Henderson  "  with  ^rSl^" 

others,"  was  on  the  9th  July,  1862,   registered,  and  in  owners  of  a 

claim,  under 
possession  of  a  block  claim  for  sixty-three  men  on  the  the  title  of 

Golden   Point  Reef,    Ballarat,   under  the   style    of   the  *?®  "  ^"■ 
'  ^  ''  nor  Qold- 

Warrior  Gold-mining  Company.     That  Henderson,  "and  mining Com- 
"the    other    Plaintiffs    whose    names    are    above -men-  ^"^e  number 
"  tioned,"  were,  on  the  27th  June,  1866,  registered  for  a  entered  into 

block  claim  for  twelve  men  on  the  Recreation-reserve,  withother 

parties  to  form 
a  new  company  to  work  the  claim  upon  certain  terms ;  and  shares  in  such  new  com- 
pany were  given  to  some  of  the  sixty -three ;  other  shares  were  reserved  presumably 
for  others  of  the  sixty-three;  and  some  of  the  sixty -three  were  excluded  from  the 
new  company  altogether.  Such  new  company  having  been  registered  under  No.  228, 
sec.  9,  aa  a  newly-formed  company, 

Ssld,  that  such  company,  as  plaintifis.  In  a  suit  for  encroachment,  did  not  represent 
the  old  company  or  the  excluded  members  of  the  old  company,  and  were  not  entitled  to 
maintain  the  suit.  

A  holder  of  a  residence  area  under  the  BaUarai  By-Lawe,  No.  XIV.,  has  no  right  or 
title  to  mine  on  such  area ;  and  can  confer  no  such  right  on  a  purchaser  from  him. 
Such  a  holder,  if  mining  upon  his  residence  area,  is  encroaching  upon  the  rights  of 
the  mining  public. 
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Ballarat  West.  That  the  Warrior  Company  was  on  the 
20th  April,  1866,  duly  registered  under  the  Act  No.  S28. 
That  the  claim  for  which  Henderson  and  others  were  regis- 
tered, on  the  27th  June,  1866,  was  on  the  3rd  July,  1866, 
duly  amalgamated  with  the  other  claims  of  the  Plaintiff. 
That  the  Plaintiffs  had  expended  £7,000  in  sinking  a 
shaft  on  a  portion  of  their  claim,  which  shaft  was  the 
only  means  hy  which  their  claim  could  he  efficiently 
worked.  That  the  Koh-i-noor  Company  had  encroached 
on  Plaintiffs'  claim,  taken  gold  therefrom,  and  damaged 
the  Plaintiffs'  shaft.  That  Defendants  had  ohtuned 
several  registrations  for  hlock  claims  over  the  hlock  claim 
for  which  Plaintiffs  were  registered  in  July,  1862,  all 
which  registrations  were  subsequent  to  that  of  the  Plain- 
tiffs. That  Defendants  were  in  July,  1862,  registered  for 
a  surface  claim  on  the  Golden  Point  Lead,  and  then 
opposed  the  Plaintiffs'  registration  on  the  ground  that  the 
lead  had  not  been  traced  throughout  Defendants'  claim. 
That  when  proved,  the  lead  did  not  pass  through  any  part 
of  Plaintiffs'  claim;  and  Plaintiffs  did  not  commence 
mining  operations  until  the  lead  was  proved.  That 
Defendants  have  not,  and  never  had,  registration  for  any 
claim  within  the  Recreation-reserve.  The  plaint  prayed, 
an  injunction  against  further  encroachment ;  an  account 
and  payment,  of  the  value  of  all  gold  taken  by  Defendants 
from  Plaintiffs'  claim ;  and  an  account,  and  payment,  of 
the  amount  of  damage  done  to  Plaintiffs'  shaft  by  the 
Defendants. 


Upon  a  motion  in  the  Court  of  Mines  by  the  Defen- 
dants to  dissolve  an  ex  parte  injunction,  obtained  by  the 
Plaintiffs,  an  affidavit  was  used  by  the  Defendants,  stating 
that  the  Defendants'  shaft  was  sunk  within  a  residence 
area,  formerly  occupied  by  one  Mann,  with  the  permission 
of  the  Defendants,  and  within  their  block  claim ;  and  that 
the  Plaintiffs  got  possession  of  the  residence  area  under 
some  arrangement  with  Mann,  but  without  the  consent  of 


CHIEF  JUDGE  OF  COURTS  OF  MINES. 


83 


the  Defendants.  In  reply  to  this  the  Plaintiffs  filed  an 
affidavit,  stating  that  the  residence  area  was  taken  up  long 
prior  to  the  Defendants'  alleged  hlock  claims,  hut  suhse- 
quent  to  the  taking  up  of  the  Plaintiffs'  claims ;  that  the 
Plaintiffs  gave  Mann  valuable  consideration  for  his  right 
to  such  ground,  and  the  residence  area  had  been  duly 
transferred  in  the  registrar's  books  by  Mann  to  Baker,  one 
of  the  Plaintiffs. 


1866. 
Wabbiob 

COMPABY 

9. 
Ck>TTBK. 

Statement, 


At  the  hearing  in  the  Court  of  Mines,  counsel  for  the 
Defendants  stated  the  nature  of  their  defence  as  follows: — 


"  That  the  Flamtiffii  were  in  fraad  of  the  by-lawB  penonatisg  an 
"  ertinct  company. 

"  That  the  present  company  were  not  the  body  of  oo-partnen  who 
"  took  up  the  ground. 

"  That  if  any  title  was  acquired  in  1862  the  parties  who  got  that 
"  title  were  not  before  the  Court  at  all. 

<'  That  if  they  were  before  the  Court,  then  that  they  had  inten- 
"tionally,  as  contradistinguished  from  constructive  abandonment^ 
"  abandoned  the  g^und,  and  after  that  actual  abandonment  the  Defen- 
"  dants  had  taken  possession  of  the  ground,  and  got  a  legal  title  by 
"  registration,  and  were  in  actual  possession  when  the  suit  was  filed. 

"That  there  was  an  abjudication  in  the  Warden's  Court  against 
"  those  of  the  Flaintiffs  who  were  complainants  in  the  Warden's  Court, 
"  acting  in  privity  with  the  present  company.  That  in  such  complaint 
"  they  contended  that  the  ground  had  been  abandoned  by  the  same 
"  parties  whose  title  they  now  contend  they  have ;  and  that  having 
"fkiled  in  that  application  as  against  the  company,  the  same  com- 
"  plainants  severally  applied  as  against  individual  members  of  the 
**  company,  and  then  abandoned  those  proceedings.  That  Defendants 
"  relied  on  that  be  shewing  that  Plaintifis  did  not  recognise  the  exist- 
"  ence  of  an  old  title. 

'*  That  the  shareholders,  registered  in  the  Beg^istrar's  book,  were  not 
"  a  company  entitled  to  sue  as  a  corporation. 

"  That  those  Fluntiffs  who  professed  to  sue  on  behalf  of  themselves 
"  and  others,  were  not  entitled  so  to  sue. 

**  That  the  other  Flaintifik  had  not  acquired  any  legal  transfer  of  the 
"  title  of  the  shareholders  in  the  ground  named,  in  the  Begistrar's  book. 

"  That  they  neither  shewed  in  their  plaint  nor  stated,  a  derivative 
"  titio. 
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*'  That  over  a  portion  of  the  sabject  matter  of  this  suit  the  Cooit 
"  had  no  juriBdiction,  and  that,  therefore,  the  Coort  could  not  enterUin 
*'  the  suit  at  all. 

"  That  pro  forma  they  would  take  the  objection  that  if  any  minen 
"  had  a  title  to  the  ground  in  the  Cricket-reserve  it  was  another  com- 
«  pany  and  not  the  Plaintiffs. 

**  That  as  to  the  destruction  of  the  shaft,  it  was  after  notice,  and 
"  therefore  not  wanton,  and  that  it  was  done  in  the  exereiee  of  a  right 
"  duly  put  forward  on  full  notice. 

'*  That  the  old-registered  shareholders  had  not  renewed  their  miners' 
"  rights  during  the  period  that  the  ground  was  unoccupied,  from  1862 
"  to  1866 ;  and  that,  therefore,  those  who  assumed  that  they  had  got 
"  that  title  were  evading  the  Uw,  which  required  miners'  rights,  and 
"that,  therefore,  they  were  not  entitled  to  hold  their  ground  nor 
"  to  sue." 


The  evidence,  which  was  very  voluminous,  was  set  out 
at  length  in  the  case.  The  effect  of  it  is  fully  stated  in 
the  judgment  of  his  Honor  the  Chief  Judge. 


During  the  hearing  in  the  Court  of  Mines  at  Ballarat, 
and  before  the  close  of  the  Plaintiffs'  ease,  evidence  was 
given  as  to  the  Plaintiffs'  title  to  the  residence  area, 
although  no  mention  was  made  of  this  in  the  plaint; 
and  counsel  on  either  side  argued  as  to  the  effect  of  the 
evidence  in  reference  to  the  residence  area  upon  the 
case  generally.  At  the  conclusion  of  the  hearing,  the 
learned  Judge  of  the  Court  of  Mines  reserved  his  deci- 
sion. Subsequently,  in  open  Court,  before  the  decree 
was  pronounced,  but  after  stating  that  unless  amend- 
ment was  made  he  should  have  to  dismiss  the  suit, 
the  learned  Judge,  upon  the  application  of  counsel  for 
the  Plaintiffs,  allowed  the  plaint  to  be  amended  by  the 
addition  of  the  following  paragraph : — "  That  the  said 
''  shaft  of  the  Plaintiffs,  so  damaged  by  the  Defendants, 
"  is  sunk  upon  land  forming  part  of  a  residence  area 
'<  transferred  to  the  Plaintiff,  JameB  Baker,  acting  for  the 
**  said  Warrior  Company  Eegistered,  by  one  Matin,  who 
''took   up  the  said  residence   area  in   January,  1863." 
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This  amendment  having  been  made,  the  decree  of  the 
Court  of  Mines  was  as*  follows : — 

"  PUintiib  dedazed  not  entitled  to  relief  in  respect  of  their  alleged 
"block  claims. 

"  Flaintiffs  declared  entitled  to  damages  against  the  Defendants  to 
"  the  extent  of  the  costs  of  the  repair  of  the  said  shaft. 

"  Defendants  ei\joined  from  doing  any  further  damage  to  the  said 
"  shaft,  and  from  driving  within  the  said  residence  area ;  and  Flaintifib 
"  enjoined  from  driving  into  the  block  claim  of  the  Defendants  upon  the 
**  south,  west,  and  east  sides  of  the  said  residence  area.  The  north  side 
"  being  bounded  by  a  public  street,  no  decree  as  to  it  made. 

"  Cause  to  be  set  down  for  farther  directions  to  assess  damages  to 
"shaft. 

"  Eadi  party  to  pay  their  own  costs. 

"  Injunction  continued  for  ten  days,  for  opportunity  to  appeal,  and  if 
"  appeal,  till  decision  of  Chief  Judge." 

From  this  decree  the  Plaintiffs  appealed  on  the  follow- 
ing grounds : — 
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"  1.  That  such  decree  was  erroneous,  and  the  Plaintiffs  were  entitled 
"to  the  relief  sought  in  respect  of  their  block  claim,  taken  up  in  May, 
"  and  registered  in  June,  1866,  for  the  followng  reasons  : — That  the 
**  Plaintiffs  were  in  possession  under  their  miners's  rights  of  the  land 
"comprised  in  such  block  claim  at  the  time  of  the  alleged  encroach- 
"ment,  and  Defendants  were  mere  wrong-doers  and  did  not  allege  any 
"  title  to  such  land.  That  the  land  comprised  in  such  block  claim  was 
"open  to  occupation  under  miners'  rights  at  the  time  the  Plaintiff 
"marked  out  their  block  claim.  That  the  land  comprised  in  such 
"block  claim  was  not  at  the  time  of  Plaintiffs  taking  possession  of 
"same,  exempted  or  excepted  fix)m  occupation  for  mining  purposes, 
"that  the  subsequent  reservation  of  such  land  was  subject  to  the 
"rights  of  the  Plaintiffs.  That  the  Plaintiffs  were  in  possession  of 
"such  ground  as  a  registered  block  claim,  with  the  consent  and 
"permission  of  Her  Mi^jesty,  at  the  time  of  the  alleged  encroachment, 
"and  the  Defendants  did  not  allege  or  shew  any  color  of  title  to  such 
"ground.  That  the  groimd  comprised  in  such  block  cldm  had  not, 
"previous  to  the  Plaintiffs  taking  possession  of  such  block  claim,  been 
"  applied  to  any  public  use  or  purpose. 

"  2.  That  such  decree  was  erroneous,  and  the  Fluntiflb  were  entitled 
"  to  the  relief  sought  in  respect  of  the  ground  comprised  within  their 
''block  claims  taken  up  in  1862,  for  the  following  reasons :— That  the 
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"  Plaintiffii  were  at  the  time  of  the  alleged  encroachment  by  the  De- 
"fendants,  in  poBsession  of  snch  ground  under  a  title  acquired  by 
"  Henderson  and  others  in  the  year  1862,  by  and  with  the  consent  and 
"  permission  of  the  Defendants'  company ;  and  the  Defendants  could 
"  not  as  agiunst  such  occupants  and  their  assigns,  legally  take  possea- 
"sion  of  or  occupy  any  portion  of  such  block  claims  without  first 
"  obtaining  an  order  from  a  Warden  or  Court  of  Mines,  authorising  or 
"  empowering  them  so  to  do.  That  on  the  fkcts  stated  in  the  evidence 
"  the  Defendants  could  not  in  answer  to  a  complaint  for  encroachment 
"  set  up  that  the  Plaintiffs  or  any  of  them  had  abandoned  their  claim. 
"That  the  alleged  possession  and  registration  of  the  Defendants  for 
"  the  ground  comprised  in  such  block  claim,  bemg  subsequent  to  the 
"manual  possession  by  the  PlaintiA,  such  alleged  possession  and 
*' registration  were  illegal  and  yoid  as  against  the  PlaintiiA.  That  the 
"said  block  claims  of  the  Plaintiffs  had  not  been  abandoned,  but  the 
"  commencement  of  mining  operations  had  been  suspended,  with  the 
"knowledge  and  consent,  and  for  the  oonvenienoe  of  the  Defendants 
"and  under  the  circumstances  adduced  in  evidence,  the  D^endants 
"could  not  take  possession  of  or  obtain  any  title  to  the  said  ground 
"adversely  to  the  Plaintiffs.  That  if  the  ground  comprised  in  such 
"  block  claims  was  abandoned  by  the  PlaintifSs  or  thdr  assigns,  it  was 
"only  a  constructive  abandonment  under  the  by-laws.  That  the 
"  Plaintiffs  were  in  actual  possession  of  the  ground  comprised  in  such 
"  block  claim  prior  to  any  alleged  possession  or  title  of  the  Befen- 
"  dants,  and  remained  in  possession  of  such  ground  up  to  and  at  the 
"time  of  the  alleged  encroachment  by  the  Defendants. 

"8.  That  such  decree  was  erroneous,  and  the  Plaintiffs  were  entitled 
"to  the  relief  asked  in  so  far  as  same  had  reference  to  portion  of  th«r 
"  registered  claims  which  the  Defendants  alleged  comprised  streets  or 
"  roads,  for  the  following  reasons : — That  there  was  not  any  evidence 
"to  shew  that  the  alleged  streets  or  roads  had  been  uised  as  or 
"reserved  for  the  purposes  of  streets  or  roads  in  the  year  1862,  at  the 
'*  time  that  possession  was  taken  of  the  Plaintifb'  claims.  That  if  such 
"portion  of  the  Plaintiffs'  block  claims  did  comprise  streets  or  roads, 
*'  the  Plaintiffs  were  entitled  to  restrain  the  Defendants  from  mining 
"in  or  under  such  portion  of  their  claims,  the  Defendants  not  shewing 
"any  color  of  title  to  such  portion  of  the  Pluntiflb'  block  claims. 
"That  roads  and  streets  may  be  comprised  within  block  claims  held 
"  under  miners'  rights. 

"4.  That  such  decree  was  erroneous,  and  the  Pbuntifb  were  entitled 
"  to  an  injunction  to  restrain  the  Defendants  from  mining  in  or  under 
"  any  portion  of  the  land  held  by  the  Plaintiff  under  registration  fat 
"residence  areas. 

"  5.  That  such  decree  was  against  the  evidence. 

"6.  That  inasmuch  as  it  was  proved  at  the  hearing  that  the  Defen- 
"dants  had  encroached  upon  the  claims  of  the  PlaintiflEs  and  removed 
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''gold  therefrom,  and  were  engaged  in  dmng  bo  at  the  time  the  rait  1866. 

"was  instituted,  the  said  Cooii  of  Mines  should  have  granted  Plaintifb  v^"*^^^ 

"the  relief  prayed  by  them,  and  should  have  ordered  the  Defendants  to  CoinSOT 

"pay  the  PUintifi*  costs  of  the  said  rait/'  ^^ 

COTTBB. 


Mr.  Bunny,  Mr.  Walsh,  and  Mr.  Holroyd  for  the  Appel- 
lants. 


Argument, 


Mr.  McDermoU,  Mr.  Trench,  Mr.  J.  W.  Stephmy  and  Mr, 
Fellows  for  the  Respondents. 

Cur.  adv.  vuU. 


Mb.  Justice  Molebworth  : — 

This  is  an  appeal  from  the  decision  of  the  learned  Judge 
of  the  Court  of  Mines,  Ballarat,  on  a  case  settled  by  him. 

Prior  to  the  S5th  July,  1863,  the  Defendants'  company 
had  a  frontage  claim  including  all  the  land  in  dispute  in 
this  suit.  On  that  day  a  block  claim  was  taken  up  by 
forty-eight  men  (one  of  whom  was  WUluun  Henderson), 
assuming  the  name  of  the  Warrior  Gold-mining  Company, 
and  registered  on  the  16th  July,  1862.  Another  block 
claim  adjoining  was  taken  up  by  fifteen  men  assuming 
the  name  of  the  Criterion  Gold-mining  Company  and 
registered.  This  taking  up,  in  both  instances,  was  actually 
known  to  very  few  of  those  whose  names  were  used,  the 
system  apparently  being  for  a  few  to  collect  as  many 
miners'  rights  as  they  could,  and  use  the  names  of  their 
owners  for  as  large  a  surface  as  the  number  admitted. 
There  were  no  general  meetings,  books,  elections  of  direc- 
tors, scarcely  any  funds  subscribed.  But  about  25th 
August,  186d,  as  under  by-law  XIV.,  sec.  44,  five  persons, 
calling  themselves  members  and  directors  of  these  two 
companies,  served  notice  on  the  mining  registrar  of  their 
wish  to  have  the  companies  united  under  the  name  of  the 
Warrior  Gold-mining  Company,  and  procured  a  certificate 
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of  tenure,  a  proceeding,  I  apprehend,  altogether  irregular. 
This  united  company  did  absolutely  nothing  from  thence 
until  1866.  I  find  no  evidence  of  any  act  of  any  member 
in  the  interval  shewing  that  he  recollected  he  was  a  share- 
holder. The  survey  fees,  3«.  Qd,,  were  left  unpaid  to  the 
latter  date,  and  treated  by  the  surveyor  as  a  bad  debt 
The  outside  world  seemed  generally  to  be  ignorant  of  its 
having  shewn  signs  of  existence.  They  had  a  good  reason 
for  not  actually  working,  in  their  land  being  included  in 
the  frontage  claim  of  the  Defendants'  company;  which, 
however,  terminated  in  1864,  when  the  Defendants'  com- 
pany proved  the  course  of  their  lead,  and  their  claim  was 
practically  notoriously  defined. 


Subsequently  to  that  time  the  Defendants  registered 
several  block  claims  within  the  limits  of  the  Warrior  and 
Criterion  Companies'  claims,  and  the  subject  of  this  suit, 
without  opposition  from  the  Plaintififs.  In  the  beginning 
of  1866  it  was  found  that  the  old  Warrior  ground  was 
probably  highly  auriferous,  as  also  a  recreation  reserve 
adjoining  it — which  was  the  subject  of  suit  in  a  case 
recently  before  me.  Sir  WUUam  Don  v.  Koh-i-noor  (c) — into 
which  all  the  neighbouring  claimants  hoped  to  make  their 
way;  so  that  the  dormant  promoters  of  the  Warrior 
Company  of  35 th  August,  1863,  roused  themselves  and 
their  old  registered  titles  into  activity. 

There  was  a  suit,  the  real  motives  of  which  I  do  not 
well  understand,  as  between  Mr.  W,  T.  Campbell  and  forty 
other  Plaintiffs,  against  Mr.  WilUam  Henderson  and  forty- 
five  other  Defendants,  to  obtain  possession  of  a  block 
claim  as  abandoned ;  tried  before  a  Warden  on  the  36th 
March,  1866,  and  decided  for  the  Defendants.  This 
was  followed  two  days  after,  38th  March,  1866,  by  an 
agreement  between  Henderson,  taid  seven  of  the  late  Defen- 
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dants  of  the  first  part,  and  Campbell  and  six  of  the  late 
Plaintiffs  of  the  second  part,  which  recites  that  the  parties 
of  the  first  part  are  with  others  registered  for  Crown  lands 
(described),  under  the  title  of  the  Warrior  Gold-mining 
Company ;  and  that  the  parties  of  the  second  part  have 
applied  to  be  put  in  possession  of  the  same  as  abandoned, 
and  that  to  put  an  end  to  all  differences,  it  has  been 
agreed  between  the  several  parties  thereto,  that  they 
should  hold  the  said  lands  between  them  in  the  proportion 
in  schedule,  and  that  seven-thirtieth  shares  be  reserved  in 
trust  for  the  said  several  parties  of  the  first  and  second 
parts ;  and  that  the  several  persons,  parties  of  the  first  part, 
should  do  all  acts  in  their  power  to  effectually  transfer  and 
assign  the  said  claim  of  the  said  Warrior  Company  to  such 
persons  as  may  be  appointed  trustees  for  the  said  several 
persons,  parties  thereto ;  and  by  which  it  is  agreed  that 
the  several  parties  thereto  shall  thenceforth  be  interested 
in  and  entitled  to,  the  claim  for  which  the  parties  thereto 
of  the  first  part  are,  together  with  other  persons,  registered 
nnder  the  title  of  the  Warrior  Gold-mining  Company;  and 
that  they  severally  hold  the  respective  interests  in  the 
said  land  specified  in  the  schedule  thereto  (this  schedule 
appropriates  twenty-three  shares  among  the  parties  by 
name,  and  seven  among  the  parties  generally) ;  and  each 
of  the  parties  thereto  of  the  first  part,  agrees  to  do  all  acts 
in  his  power  to  transfer  the  said  claim  in  the  registry- 
books  to  any  persons  who  may  be  appointed  trustees  for 
the  company  about  to  be  formed  for  working  the  ground. 
The  parties  to  this  agreement  appear  to  have  set  about 
forming  a  company  with  3,000  shares  to  work  this  old 
Warrior  claim;  and,  if  they  could,  the  Becreation-reserve ; 
and,  notwithstanding  cautionary  notices  published  by  the 
Defendants'  company,  to  have  got  a  large  number  of 
subscribers,  and  on  the  20  th  April,  1866,  to  have  effected 
a  registration  of  a  company  named  "  The  Warrior  Gold- 
mining  Company  Registered,"  under  the  "  Mining  Com- 
panies* lAmited  LiabiUUes  Act  1864."    A  number  of  pro- 
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eeedings  were  taken  before  a  Warden  about  this  time  by 
the  active  members  of  the  new  company,  individaalljy 
against  registered  shareholders  of  August,  1862,  to  get 
possession  of  the  shares  in  the  claim  of  the  Warrrior 
Gold-mining  Company  as  abandoned.  The  Defendants' 
company  were  let  in  to  defend,  and  these  proceedings 
were  ultimately  abandoned. 


On  the  37th  June,  1866,  twelve  promoters  of  the  new 
company,  as  Cornish  d  Co.,  obtained  registration  of  part 
of  the  Recreation-reserve  as  a  block  claim,  and  on  the  8rd 
July,  1866,  the  promoters  of  the  new  company  obtained  a 
certificate  of  registration  of  block  claims  known  as  of  the 
Warrior  Gold-mining  Company  and  Cornish  S  Co.,  as 
one  company,  under  the  style  of  the  Warrior  Gold-mining 
Company  (Registered).  During  the  same  month.  Defen- 
dants' company  broke  into  a  shaft  of  the  Plaintiffs,  situated 
on  the  ground,  taken  up  in  1863,  by  the  old  Warrior 
Company.    Hence  the  litigation. 

The  first  ground  of  defence  I  shall  consider  is,  that  the 
title  of  the  Plaintiffs,  derived  though  the  possession  of 
persons  registered  in  1863,  was  actually  abandoned ;  and 
if  so,  that  the  Defendants  having  taken  possession,  and 
obtained  registration  33nd  February,  1866,  have  a  better 
title ;  that  it  was  not  necessary  to  dispossess  the  members 
of  the  old  Warrior  Company  by  a  Warden's  order,  under 
the  Act  No.  32,  sec.  77.,  according  to  the  doctrine  of 
CritchUy  »•  Graham  (d). 

The  title  to  mine  on  the  Crown  lands  of  Victoria,  from 
their  being  first  let  open  to  miners,  has  been  based  on 
possession ;  the  person  first  taking  such  possession  under 
restrictions  imposed  being  held  to  have  the  best  right. 
It  seems  reasonable,  therefore,  that  a  right  originating  in 
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possession  should  terminate  with  cesser  of  possession; 
indeed,  with  cesser  of  use  of  the  land  possessed.  The 
Act  No.  83,  sec.  8,  declares  the  miner  entitled  to  the  land 
which  he  occupies.  The  same  Act,  sec.  Ill,  authorised  the 
mining  boards  to  make  by-laws  (amongst  other  things), 
"for  determining  the  events  on  which  the  title  to  any 
« claim  or  to  any  share  therein  shall  become  forfeited,  or 
«be  deemed  to  be  abandoned."  The  Act,  No.  83,  sec.  77, 
imposes  a  necessity  for  litigation  between  persons  present 
to  litigate.  [His  Honor  read  the  section  in  exterud].  It 
supposes  Defendants  to  be  in  actual  possession,  or  to  be 
known  to  claim  possession  represented  by  those  in  actual 
possession,  and  to  be  traceable.  There  is  no  provision  to 
substitute  service  otherwise.  If  it  were  necessary  to 
determine  the  title  of  any  person  once  lawfully  possessed, 
to  show  that  he  expressly  had  renounced  the  title  once 
acquired,  enormous  difficulty  in  titles  to  claims  might 
arise.  The  mining  boards  were  not  bound,  and  practically 
^d  not  for  a  considerable  time  after,  provide  for  the  regis- 
tration of  claims.  An  individual  in  the  least  public 
manner  mining  and  withdrawing  to  any  distance  would, 
according  to  the  doctrine  contended  for  by  the  Plaintiffs, 
be  entitled  to  resume  possession,  and  take  the  fruits  of  the 
industry  of  others.  The  mining  boards  might  perhaps 
within  their  powers  provide  a  remedy  for  this,  but  probably 
would  not,  and  practically  did  not  for  a  long  time.  I  was 
told  during  the  argument  that  even  now  there  is,  in  fact, 
no  effectual  means  of  searching  in  registries  against  land, 
to  ascertain  if  a  claim  has  been  registered. 
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In  Critchley  v.  Oraham,  the  Court  had  to  deal  with  the 
case  of  Defendants'  claiming  by  forfeiture  against  Plaintiffs 
in  clear  visible  possession,  and  intimated  that  it  would 
decide  otherwise  in  case  of  actual  abandonment.  In  a 
previous  case  Landry  v.  Burton  (e),  it  was  taken  for  granted 
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that  abandonment  without  a  Warden's  order  put  an  end  to 
title.  People  forgetting  a  right  as  valueless,  would  neTer 
expressly  say  they  abandoned  it.  If  express  renunciation 
were  necessary  for  actual  abandonment,  the  original 
frontage  claim  of  the  Defendants'  company  was  nerer 
abandoned.  Here  the  evidence  of  inaction  as  amoanting 
to  abandonment  by  the  claimants  of  1863,  is  very  strong, 
and  on  the  whole  I  concur  with  the  opinion  of  the  learned 
Judge  that  they  were  barred. 


Passing  to  another  difficulty  with  which  the  Plaintifis 
have  to  contend,  if  the  sixty-three  claimants  of  1863  had 
subsisting  rights  in  1866,  they  were  equal  rights.  The 
eight  persons  who  took  upon  them  by  the  agreement  of 
d8th  March,  1866,  to  dispose  of  the  claims  of  1863  had  no 
peculiar  rights.  It  may  be  that  the  real  intention  of  that 
agreement  was  to  guard  the  interests  of  all  sixty-three,  and 
that  the  seven-thirtieths  were  kept  as  a  reserve  for  those 
not  at  once  found,  although  the  language  of  the  agreement 
is  an  appropriation  of  the  whole  claim  to  the  parties  to  it 
A  great  proportion  of  this  original  sixty-three,  when  re- 
minded of  their  rights,  seem  to  have  been  provided  with 
shares  in  the  new  Warrior  Company  to  their  satisfstction ; 
some  have  not,  and  claiming  shares  have  been  repelled. 
In  a  recent  case  in  equity,  Parle  v.  Harp  of  Erin  (/),  I  held 
that  where  the  other  owners  of  a  claim,  excluding  one, 
affected  to  deal  with  the  claim  in  forming  a  new  conopany, 
he  had  no  right  to  shares  in  the  new  company;  bat  I 
intimated  that  he  might  enforce  his  right  to  a  share  in  the 
claim.  So  here  I  would  say  that  the  unsatisfied  share- 
holders rights,  if  any  subsisted  under  the  registration  of 
1863,  never  passed  to  the  present  PlaintifiBs.  The  registci- 
tion  of  the  present  Warrior  Company,  30th  April,  1866,  was 
not  effected  under  No.  338,  sec  10,  for  registering  old  com- 
panies with  the  consent  of  the  majority,  in  which  case  the 
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registered  company  might  represent  the  old,  and  claim  its 
property ;  but  under  No.  228,  sec.  9,  as  a  newly-formed 
company ;  so  that  the  present  Plaintiffs  are  seeking  what 
is  not  theirs. 

The  plaint  is  framed  with  a  confusion  between  the  old 
and  new  companies,  perhaps  to  try  to  escape  this  difficulty. 
It  purports  to  be  by  the  Warrior  Gold-mining  Company 
(Registered),  William  Henderson  and  the  other  eleven 
registered  for  the  Recreation-reserve  "  on  behalf  of  them- 
*'  selves  and  all  others,  in  whose  names  the  claims  of  the 
"  said  Warrior  Gold-mining  Company  are  registered."  It 
states  that  William  Henderson,  with  others  on  the  9th  July> 
1862,  were  registered  and  are  in  possession  of  a  block 
claim  for  sixty-three  men,  under  the  style  of  the  Warrior 
Gold-mining  Company ;  that  the  said  Warrior  Gold-mining 
Company,  was  on  the  20th  April,  1866,  duly  registered  as 
a  corporation  under  the  provisions  of  the  Mining  Com- 
panies' Limited  Liability  Act ;  that  the  claim  for  which 
William  Henderson  and  others  were  registered,  27th  June, 
1866,  was  duly  amalgamated  with  the  other  claims  of  the 
Plaintiffs ;  that  the  Defendants  have  obtained  registrations 
for  block  claims  over  those  for  which  the  Plaintiffs' 
company  was  registered  in  July,  1862;  that  when  the 
Plaintiffs  were  registered  in  July,  1862,  the  Defendants 
opposed  them.  It  thus  attempts  to  treat  as  identical  two 
different  companies — the  old  and  new — identical  only  in 
name.  If  it  were  important  to  deal  with  the  case  on  this 
point,  perhaps  this  objection  might  be  reduced  to  one  for 
want  of  parties.  I  rather  think  otherwise.  But  at  all 
events,  the  present  Plaintiffs  have  acted  in  such  a  manner 
that  they  cannot  be  taken  sufficiently  to  represent  the 
excluded  members  of  the  old  company. 
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As  to  tte  Recreation-reserve,  neither  of  the  parties  in 
this  suit  have  urged  any  title  before  me,  yielding  to  my 
decision  in  oir  WiUiam  Don  v.  Koh-i-noor. 

W.  W.  ft  A'b.      vol.  III. ^MINING  CASES.  H 


94 


CASES  IN  COURT  OF 


1867. 

Wasbiob 
CoicPAirr 

V. 
COTTMU 

Judgment, 


I  DOW  pass  to  the  consideration  of  another  tide  clfumed 
by  the  Plaintiffs.     The  Mining  Board  of  Ballarat,  by  by- 
law XIY.,  provided  for  persons  holding  miners'  rights 
taking  up  small  areas    for    residence.    They   evidently 
contemplated  no  other  emplojrment  of  such  areas ;  made 
no  reference  to  mining  upon  them ;  made  provisions  for 
forfeiture,  for  non-residence,  none  for  neglecting  to  mine. 
I  have  had  much  discussion  in  this  case  as  to  whether  the 
provisions  in  the  by-law  for  residence  areas  were  warranted 
under  Act  No.  83.    A  man  named  John  Mann  took  up 
and  registered  a  residence  area  under  this  by-law,  S0th 
January,    1863,  producing    according   to  his    certificate 
his  miner's  right  to  the  registrar.     There  is  an  objec* 
tion  as  to  the  sufficiency  of  this  as  evidence.    At  that 
time  the  lead  was  not  defined  through  the  Defendants' 
frontage    claim,    so   that  according  to  my   decision   in 
United  Extended  Band  of  Hope  v.  Tennant  (g),  the  Defen- 
dants' company  might   have    objected  to    Mann's  regis- 
tration, his  residence   area  being  within   the    frontage 
area.    It  is  also  within  the  block  claim  of  Defendants' 
company,  taken  up  22nd  February,  1866,  and  comprises 
the  Plaintiffs'  shaft  which  was  injured.     Mann  wanting 
only  the  use  of  the  surface,  the  Defendants'  company  made 
no  objection  to  his  registration,  and  he  built  a  house  and 
resided  upon  his  area.     The  Defendants'  company  had,  I 
think,  no  right  to  include  Mann's  area  in  their  block  claim 
registration  of  22nd  February,  1866,  without  some  legal 
order  displacing  him,  as  he  was  in  possession,  claiming  to 
hold  under  by-laws.     The  Plaintiflfe*  company  set  about 
sinking  or  continuing  a  shaft  upon  Mann's  ground,  claim- 
ing title  under  their  registration  of  1862,  and  not  as  I 
collect,  from  Mann,  though  about  that  time  they  took  an 
assignment  from  him.    A  notice  of  11th  April,  18^^* 
speaks  of  Plaintiffs  as  having  recently  commenced  working 
the  shaft,  and  Mann  assigned  his  interest  to  Mr. /<!«*' 
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Baker,  one  of  the  Plaintiflfs,  10th  April,  1866;  These  are 
the  onlj  dates  I  have  on  the  suhject.  But  Mann  I  think, 
had  not,  and  never  claimed  to  have,  any  title  to  mine,  and 
could  giTC  none  to  the  PlaintiflFs.  If  Baker  purchased 
from  Mann  on  hehalf  of  the  Warrior  Company,  I  think 
that  the  company,  as  soon  as  it  was  incorporated,  20th 
April,  1866,  became  incompetent  to  hold  a  residence  area. 


1867. 
Wabbiob 

COMPAKY 

V. 
CkKCTBB. 

Judgmefd, 


The  Plaintiffs  purchased  in  this  residence  area  as  a 
kind  of  protection  to  their  other  claim  of  title,  but  did  not 
set  it  forward,  as  far  as  I  understand,  to  the  public,  or  in 
their  plaint  in  this  suit,  as  the  ground  of  their  title. 
The  fiicts  about  Mannas  area  appeared  in  statement  and 
eTidence ;  and  after  the  close  of  all  argument  in  the  case, 
the  learned  Judge  thought  it  a  ground  for  giving  the 
PlaintifiEs  some  relief;  namely,  for  the  costs  of  the  repair  of 
the  shaft,  and  an  injunction  against  damage  to  the  shaft 
and  driving  within  the  residence  area.  As  a  condition  to 
^ving  this  relief,  he  required  the  Plaintiffs  to  amend  their 
plaint  by  stating  <*  that  the  Plaintiffs'  shaft  so  damaged  was 
"  sunk  upon  land  forming  part  of  a  residence  area  trans- 
*'  ferred  to  the  Plaintiff  Baker,  acting  for  the  said  Warrior 
"  Company,  registered  by  one  Mann,  who  took  up  the  said 
"residence  area  in  January,  1863."  This  amendment 
presents  not  properly  an  alternative  title  in  Plaintiff,  but 
an  inconsistent  statement  of  possession  describing  Mann 
and  the  old  Warrior  Company  as  in  possession  simul- 
taneously. This  title  of  the  Plaintiffs  is  presented  very 
unsatisfactorily  as  to  evidence.  There  is  merely  an 
admission  in  the  amended  plaint — no  written  assignment 
or  declaration  of  trust  from  Baker  to  any  Warrior  Company 
produced.  The  assignment  to  Baker  was  10th  April, 
1866.  For  whom  am  I,  according  to  the  Plaintiffs'  case, 
to  say  he  was  then  a  trustee?  The  new  Warrior  Company 
was  incorporated  20th  April,  1866;  was  he  a  trustee  for 
it,  or  any  and  what  members  of  it,  and  what  made  him 
so? 
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V. 
COTTEK. 

Judgment, 


But  without  noticing  perhaps  remediable  difficulties',  I 
think  neither  of  the  litigating  parties  entitled  to  Mann's 
area  for  mining  purposes — ^not  the  Plaintiffs,  for  Mann 
never  had,  or  claimed  to  have  it  for  such ;  nor  the  Defen- 
dants, for  Mann's  possession  prevented  them  taking  it  up 
without  suit.  I  express  no  opinion  as  to  the  validity  of 
residence  areas.  I  am  inclined  to  say  that  the  holders 
of  residence  areas  under  By-law  XIV.,  if  valid,  mining, 
are  encroaching  upon  the  rights  of  the  mining  public. 
Besides,  as  between  the  Plaintiffs  and  the  Defendants, 
the  former  professed  to  be  mining  under  a  right  which 
the  learned  Judge  and  I  hold  to  be  bad  against  the 
Defendants ;  and  I  therefore  think  che  Plaintiffs  should 
not  get  damages  for  injury  to  their  shaft. 


On  appeal,  the  Appellants  open  the  question  for  both 
parties,  and  I  concur  with  the  Bespondents  in  thinking 
that  the  present  decree  gives  the  Plaintiffs  too  much, 
and  should  be  varied.  I  think  that  the  plaint  should  be 
altogether  dismissed.  As  the  claim  to  Mann's  area  appears 
upon  the  amended  plaint,  I  shall  add,  without  prejudice 
to  the  rights  of  the  Plaintiffs,  or  any  of  them,  in  regard  to 
the  residence  area  of  Mann  in  the  plaint  mentioned.  It  is 
not  necessary,  I  think,  to  have  any  saving  as  to  the  Plain- 
tiffs* rights,  as  to  another  residence  area  referred  to  in 
evidence,  as  nothing  about  it  appears  in  the  plaint. 


I  think  the  Defendants  unlawfully  injured  the  Plaintiffs* 
shaft,  and,  therefore,  should  not  get  the  costs  of  the 
original  proceedings ;  and  I  shall  follow  the  learned  Judge 
in  leaving  each  party  to  abide  his  own  of  the  cause  in  the 
Court  of  Mines.  As  to  the  appeal,  I  shall  order  the 
Appellants  to  pay  the  Bespondents'  costs  of  appeal ;  refer 
it  to  the  Master  in  Equity  to  tax  them ;  direct  that  the 
Bespondents  be  paid  the  deposit  in  part  satisfaction  of 
them ;  and  order  that  the  Plaintiffs,  Appellants,  pay  the 
balance. 
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[Zj»  the  yollavoing  Index  the  lettere  prefixed  to  the  numbers  of  the  pctges  refer  to 
the  various  parts  of  these  Beports,  as  follows : — E.,  Cases  in  Equity ;  L,  Cases 
at  Z^aw;  X.  £.  &  M.,  Insolvency,  JScclesiastical  and  Matrimonial  Cases; 
M.j  Mining  Cases."] 


ABANDONlVrENT.-— O/"  Mining  Claim— Fayment  of  Drainage 
Assessment'] — A  claim  unworked  for  a  period  exceeding  six 
months  is  not  protected  from  being  by  a  Warden  declared 
abandoned,  upon  an  application  to  be  put  in  possession 
of  such  claim,  on  the  ground  that  the  owners  of  such  claim 
are  liable  to  pay  drainage  assessment  whether  such  pay- 
ment has  or  has  not  been  made. 

Christiak  v.  Kenwortht M.     11 

2. Of  Mining  Claim — Pwiwpmi^] •-Pumping 

water  out  of  a  claim,  is  not  sufficient  to  protect  it  from 
abandonment  under  By-law  8  of  Part  XII.  Castlemaine 
By-laws,  18th  August,  1863 ;  unless  such  pumping  be  for 
the  purpose  of  working  the  claim.  Persons  seeking  to  avail 
themselves  of  an  abandonment  under  this  by-law,  need 
not  negative  all  the  exceptions  which  protect  an  unworked 
claim  from  abandonment. 

LoNGBOTTOM  V.  White M.     35 

3. Of  Mining    Claim — Declaration    of,    by 

Warden,  necessary] — In  1863  A.  and  party  took  possession 
of  a  claim  at  Sandhurst,  and  were  registered  as  owners.  In 
January,  1864,  B.  was,  by  mistake,  registered  as  owner  of 
the  same  claim.  A.  and  party  worked  the  claim  till  April, 
1865,  but  then  left  it  unworked.  In  July,  1865,  H.  and 
party  obtained  a  Warden's  order  of  forfeiture  against  B, 
only,  and  took  possession  of  and  worked  the  claim.  On 
suit  by  A.  and  party  to  recover  possession: — Held,  that 
under  the  Sandhurst  By-law,  No.  \  I.,  sec.  2,  H.  and  party 
were  not  entitled  to  take  possession  of  the  claim  without 
giving  notice  to,  or  summoning  A.  and  party,  and  without 
obtaining  a  declaration  of  abandonment  by  the  Warden. 

HujTTEB  V.  Aeatraveld M.     59 
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PAOB 

4.  ABANDONMENT.— Of  Jfjfmn^  Claim— Express  renundaiim 
not  necessary] — ^Express  remmciation  of  a  claim  is  not 
necessary  for  actual  abandonment  of  it.  The  right  under 
No.  32,  sec.  3,  to  mine  on  Crown  lands,  originating  in  pos- 
session, terminates  with  cesser  of  use  of  the  land  possessed. 

Waheiob  Company  v.  Cotteb M.     81 

ACT  OF  GOD.— Detention  of  Ship  by— Liability  for    .     .      li.  112 

See  Ship. 

ACT  OF  INSOLVENCY :  See  Sequestration. 

ACTION.— Eight  of,  for  Diverting  Eoad L.     61 

See  Central  Egad  Boabd. 

2.  For  Damage  to  an  Infant L.     63 

See  Oath.     1. 

3.  By  Poundkeeper,  under  18  Vic.,  No.  30,  sec.  22.    .      L.     45 

See  JuBisDiCTiON.     6. 

ACTS  OF  COUNCIL: 

15  Vie.,  No.  10,  sec.  16 I.  E.  &  M.     73 

See  ExECUTOB.  * 

,  sec.  33 L.  132 

See  Appeal.     1. 

18  Vic,  No.  30,  sec.  22 L.     45 

See  JuBiSDiCTiON.     6. 

,  No.  42 L.  162 

See  Company.    3. 

19  Vic.,  No.  19,  sec.  176 L.  127 

See  Shebiff*s  Sale. 

ACTS  OF  PAlfLIAMENT  (IMPEEIAL):  ^<?(?  Statutes. 

(VICTOEIAN): 

No.  32,  sec.  3 M.     23 

See  Wateb  Eight.     2. 

,  sec.  71 L.     24 

See  Appeal.     5. 
,  sec.  76,  80 L.    21 

See  Wabden.     1. 

,  sec.  90 E.  125 

See  Miner's  Eight.     1,  2. 

,  sec.  Ill M.    13 

See  By-law.     2. 

No.  49 E.    18 

See  Crown.     2. 

No.  109 L.    78 

See  Company.     1. 
No.  117 E.    18 

See  Crown.     2. 
No.  145,  sec.  23 E.  50, 141 

See  Crown  Lands.     1.  3. 
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No.  146,  sec.  126 B.  141 

See  Ceowk  Lands.    2. 

No.  148,  sec.  11 M.      7 

See  Watee  Eight.     1. 

No.  153 L.     17 

See  Peohibitioit.     2. 

No.  176,  sees.  162, 164 L.  101 

See  AuDiTOES. 

,  sec.  199 L.  120 

See  JuEiSDiCTiON.     5. 

No.  184,  sec.  33 L.    47 

See  Insolvent. 

,  sec.  146 I- L.     47 

See  IifsOLVENT.     2. 

,  sec.  183 L.     69 

See  Yeae. 

,  sec.  186, 190 L.       9 

See  Mandamus. 

,  sec.  205 L.  108 

See  JrEiSDiCTioN.     4. 

,  sees.  208,  209,  210 L.  146 

See  Bate. 

No.  190,  sec.  75 E.     81 

See  Peacticb  nr  Equity.     13. 

,  sec.  77 E.     81 

See  Peactice  in  Equity.     12. 

No.  192,  sec.  55 L.  128 

See  Disteaiht. 

No.  204,  sec.  56 L.    35 

See  Affidavit.     1. 

No.  213,  sec.  94 E.  95 

See  Settled  Estate. 

,  sec.  98 E.     95 

See  Peactice  in  Equity.    8. 

No.  216,  sec.  12,  16 L.     76 

See  Neglected  Child. 

No.  223,  sec.  16 I.  E.  &  M.     67 

See  Intestate's  Eeal  Estate,  3. 

No.  228    .     .^ L.  78, 162, 168 

See  Company.     1,  3,  4. 

,  sec.  9 L.       1 

See  Company.     5. 
,  sees.  30,  31 L.  123 

See  Winding-up  Oedee.    2. 
,  sec.  32 L.     86 

See  Company.    6. 
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No.  230 E.  170;  I.  E.  AM.  77,  79,84 

See  DowEB. 

Intestate's  Eeal  Estate.     1,  2,  4,  5,  6. 

No.  231,  sees.  15,  16,  22 L.  155 

See  Licence.     2. 

No.  233,  sec.  204 L.    96 

See  MiSDEMEANOB. 

*  No.  234,  sec.  11 E.    84 

See  CoNVEBSiON. 

,  Bee.  45 E.     84 

See  Pbactice  in  Equity.     10. 
No.  237,  see.  7 E.  141 

See  Cbown  Lands.     1. 

No.  241,  sec.  2 L.  131 

See  Costs.     1. 

,  sec.  20 E.    50 

See  Cbown.     1. 

-,  sec.  21 E.    50 


See  Pbactice  in  Equity.    7. 
No.  265,  sec.  31 L.  133 

See  LOTTEBY. 

No.  267,  sec.  51 L.  108 

See  JuBiSDiCTiON,    4. 

,  sec.  135 L.    54 

See  Pbohibition.     1. 

,  sec.  136 L.  130 

See  Justice  op  the  Peace. 

,  sec.  138 li.  120 

See  Jubisdiction.     6. 

,  sec  150 L.  155 

See  Pbactice  at  Law.     2. 

-,  sec.  151 L.      1 


See  Appeal.     7. 

No.  268,  sec.  54 E.    77 

See  Judicial  Sepabattow. 

No.  272,  sees.  37,  38 L.    81 

See  JuBY.     1. 

,  sec.  41 L.  117 

See  Contbact.     3. 

No.  274,  sees.  211,  214,  217        L.  159 

See  Fobeign  Attachment.     1,  2,  3. 

,  sec.  379 L.    35 

See  Affidatit.     1. 

No.  284 L.  103 

See  Fbaud  Summons. 
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No.  291,  sec.  2 M.  85  ;  L.     17 

8ee  By-law.     1. 
Pbohibition.     2. 

,  sec.  71 M.     36 

See  By-law.     1. 

,  sec.  73 M.     29 

See  CONSTBUCTION. 

,  sec.  80 '.     .     .     M.  •  35 

See  By-law.     1. 

,  sec.  137 M.     65 

See  JuBiSDiCTioN.     3. 

,  sec.  177 M.     35 

See  By-law.     1. 

,  sec.  194 M.       4 

See  Pbactice  Coubts  of  Mines.     2. 

,  sec.  212 M.       1 

See  Appeal.     9. 

,  sec.  217 M.     65 

See  Notice.     3. 

,  sec.  218 M.     66 

S'^e  JUBISDICTION.      8. 

No.  292 L.  103 

See  Fbatjd  Summons. 

ADAIB'S  CASE  overruled L.  103 

See  Fbatjd  Summons. 

ADMISSION  TO  PUBLIC  EESEEYE.— Charge  for   .     .     M.    63 
See  Eebebye.    2. 

AFFIDAVIT.— Cy  maiter  depending  in  Court].  An  affidavit 
filed  under  the  ^^Instruments  and  Securities  Statute" 
No.  204,  sec.  66,  verifying  the  residence  and  occupation  of 
the  attesting  witness  to  a  bill  of  sale,  is  not  within  the 
"  Common  Law  Procedure  Statute,  1865"  No.  274,  sec.  379, 
an  affidavit  *'  read  or  made  use  of  in  any  matter  depending 
in  Court." 

Smith  v,  Mabtdt L.     35 

2. Contradicting  recital  in  warrant  of  commitment  L.  103 

See  Fbaud  Summons. 

3. Of  cause  of  action L.  159 

See  FoBEiGN  Attachment.    2. 

4. Of  service  of  notice  of  hearing E.  173 

See  Pbactice  in  Equity.     1. 

6.  To  ground  motion  for  Injunction  under  winding- 
up  order B.     81 

See  Pbactice  in  Equity.     12. 

6.  Verifying  Bill  in  Equity E.  163 

See  Costs.    2. 


VI  INDEX. 


7.  AFFIDAVIT:  Verifying  petition  for  winding-up  Order  .      E.    81 
See  Peactice  ik  Equitt.     13. 

AGENT—Selection  under  Land  Acts  by E.     50 

See  Crown  Laio).     3. 

APPAEEL  (WEAEING).— Exception  of  from  assignment  in 

trust  for  Creditors I.  B.  M.     66 

See  Creditor's  Deed.    9. 

APPEAL. — To  Privy  Council. — None  from  rule  for  a  new  trial]. 
The  granting  of  a  rule  absolute  for  a  new  trial  is  not  a 
decision  by  which  the  merits  of  the  case  may  be  concluded 
within  the  meaning  of  15  Vic.,  No.  10,  sec.  33,  granting 
an  appeal  to  the  Privy  Council.  The  refusing  of  such  a 
rule  IS  a  "decision"  by  which  the  merits  are  concluded. 

Crooks  v.  Ormerod L.  132 

2.  To  Privy  Council — Valvs  of  matter  in  isstie].     Upon 

application  under  the  Order  in  Council,  for  leave  to  appeal 
to  the  Privy  Council,  the  value  of  the  matter  in  issue 
is  a  fact  to  be  tried  and  controverted,  and  upon  which 
both  sides  are  to  be  heard. 

Kettle  v.  The  Queen E.  141 

3.  To  Privy  Council — Security  by  Croum].     Upon  leave 

being  given  to  appeal  against  a  decision  of  the  Court  in 
favor  of  the  Crown,  the  Court  is  bound  by  the  Order  in 
Council,  if  the  decree  be  carried  into  execution,  to  require 
that  the  Crown  shall  enter  into  security  for  the  due  per- 
formance of  the  Order  of  the  Privy  Council  on  the  appeal. 

Kjjttle  v.  The  Queen E.  141 


4.  To  Privy  Council— Costs  of] L.  131 

See  Costs.     1. 

5.  —  To   Supreme   Court — M-om   Court  of  Mines — What 

must  appear  on  ease  stated  by  Judge;  and  what  on  case 
stated  by  the  parties].  Under  the  Act  No.  32,  sec.  71,  on  a 
case  stated  by  the  Judge,  it  must  appear  that  the  parties 
cannot  agree ;  and  that  notice  of  appeal  and  security  for 
costs  have  been  given;  and  the  non-appearance  of  these 
requisites  is  ground  of  preliminary  objection  to  the  juris- 
diction of  the  Judge  of  the  Court  of  Mines  to  state,  and  of 
the  Supreme  Court  to  hear,  the  appeal.  But  on  a  case 
stated  by  the  parties  the  non-appearance  of  these  requisites 
is  no  ground  of  preliminary  objection  to  the  jurisdiction, 
and  the  actual  defect  of  the  requisites  is  only  to  be  taken 
advantage  of  by  motion,  on  affidavit  of  the  defect,  to  strike 
the  case  out  of  the  list. 

Inseif  v.  Inskip L.    24 

6.  2b  Supreme  Court — From  Justices.]     Eight  to  begin 

, L.  15o 


on 


See  Practice  at  Law.    2. 


7. To  Supreme  Court — From  Justices — TFhat  must  appear 

on.]     It  need  not  appear  on  the  face  of  a  case  stated  by 
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magistrates  under  the  Act  No.  267,  that  the  recognizance 
or  deposit  required  as  a  condition  precedent  by  sec.  151, 
has  been  entered  into  or  made  by  the  appellant;  and  the 
non-appearance  of  such  matters  is  no  ground  for  prelimi- 
nary objection  to  the  hearing  of  the  case  by  the  Supreme 
Court,  but  may  be  ground  for  an  application  on  affidavit 
of  the  defect,  to  strike  the  case  out  of  the  list. 

WOOLLEE  V,  CaBVEB L.         1 

8.   APPEAL. — To  Supreme  Court — From  Justices.^    What  objec- 
tions may  be  taken  on L.     54 

See  Pbohibition.     1. 

To  Court  of  Mines — Nea:t  sitting  of  the  Cou7*t.']     A 


complaint  was  heard  in  the  Warden*s  Court,  at  Fryers- 
town,  in  the  Castlemaine  district,  on  the  5th  Pebruary. 
The  next  sitting  of  the  Court  of  Mines  at  Fryers-town 
was  on  the  15th  February,  within  the  fifteen  days  men- 
tioned in  the  "  Mining  Statute,  1865  "  sec.  212.  The  next 
subsequent  sitting  of  the  Court  of  Mines  in  the  district  was 
on  the  6th  April  at  Castlemaine.  Notice  of  appeal  to  the 
Court  of  Mines,  to  be  holden  at  Castlemaine,  on  the  6th 
April,  was  given,  and  on  the  15th  February  application 
was  made  to  the  Court  of  Mines  at  Fryers-town  to  have 
the  case  set  down  for  hearing  at  Castlemaine  on  the  6th 
April,  and  refused.  On  appeal  : — Held,  that  the  next 
sitting  at  Fryers-town  being  within  fifteen  days,  of  the 
decision,  the  appeal  ought  to  have  been  to  the  next  sitting 
but  one  at  Fryers-town,  and  that  the  Judge  of  the  Court 
of  Mines  was  right  in  refusing  to  hear  the  appeal  at 
Castlemaine. 

ViCAEY  V.  Eow M.       1 

10. lb  Justices— J^otice  of L.  120 

See  Jurisdiction.     5. 

ASSAULT— On  Infant— Suit  by  parent  for  damages   ...      L.     53 
See  Oath.     1. 

ASSIGNMENT.— By  one  of  two  partners E.  188 

See  Equitable  Assignment. 

2.  In  trust  for  Creditors. 

See  Cbeditob*s  Deed. 

ASSXJEANCE. — Defence  to  action  on  policy  of  re-assurance      L.  139 
See  Policy.     1. 

AVDlTOnS.— Special,  under  No.  176,  sec.  liSA^— Re  audit.]  Spe- 
cial auditors  appointed  under  the  Act  No.  176,  sec.  164,  for 
the  Boad  District  of  Moorabbin,  received  a  requisition 
signed  by  twenty  ratepayers  to  make  a  special  audit.  At 
the  audit  in  December,  1865,  the  Road  Board  Clerk  sub- 
mitted to  them  the  balanced  accounts  of  the  two  complete 
months  of  October  and  November,  which  had  elapsed  since 
the  last  annual  audit  for  the  year  ending  30th  September, 
1865.     The  auditors  not  finding  what  they  wanted,  called 
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for  the  accounts  of  the  year  ending  30th  September,  1865. 
The  Clerk  of  the  Board  produced  these  ;  and,  in  the  presence 
of  the  clerk  and  of  members  of  the  board,  the  accouuts  for 
the  whole  fourteen  months  were,  without  any  objection, 
specially  audited.  The  special  auditors  sued  in  the  County 
Court  for  their  fees,  and  the  Judge  allowed  them  only  for 
the  audit  of  the  two  months  since  the  30th  September, 
1865  ;  holding  that  they  were  not  competent  to  re-audit  the 
accounts  of  the  previous  twelve  months  already  audited 
under  sec.  102  by  the  general  auditors  at  the  annual  audit. 
On  appeal: — Held,  that  the  Judge  of  the  County  Court 
was  right;  and  appeal  dismissed. 

EucKEE  V.  The    District  Eoaj)    Boabd,   &c.,   or 

MooEABBnr L.       101 

BILL  OF  S.^LK— Attestation— TVitne8if—FiUn(j!.]  The  "Jn- 
struments  and  Securities  Statute,*'  No.  204,  sec.  55,  does 
not  require  that  every  execution  of  a  bill  of  sale  be  attested ; 
but  that  where  any  such  execution  is  attested  there  be 
filed  a  true  copy  of  it  and  an  affidavit  verifying  the  resi- 
dence and  occupation  of  the  attesting  witness.  AVhere 
therefore  the  execution  of  a  bill  of  sale  is  attested,  such 
execution  may  under  the  '^Statute  of  Evidence"  No.  197, 
sec.  55,  be  proved  by  other  evidence  than  that  of  the  attest- 
ing witness. 

Smith  v.  Marttit L.    35 

2.  Affidavit  verifying L.    35 

See  Affidavit.     1. 

BLOCE:  claim  :  Eight  of  Frontage  Claimholders  to  exclude 

others  from  obtaining  Eegistration  for M.    41 

See  Claim.     1. 

2. Forfeiture  of  Frontage  Claim  by  taking  up.  M.    41 

See  Claim.     2. 

BT-LAW.--Section  2  of  the  "  Mining  Statute  1865,"  shews  an 
intention  to  preserve  by-laws  apart  from  section  80.  It  is 
not  necessary  to  the  efficacy  of  a  by-law,  made  under  sec. 
71,  sub-sec.  X.  of  the  '^Mining  Statute  1865,"  that  it  should 
point  out  a  person  to  adjudicate,  as  sec.  177  shews  an  inten- 
tion to  give  jurisdiction  to  a  Warden  in  all  cases  of  disputed 
ownership  of  claims,  and  the  duty  of  adjudication  may  be 
left  to  him  as  the  ordinary  officer. 

LoNOBOTTOM  V.  White M.    35 

2.  A  mining  by-law  provided  that  any  person  taking 

possession  of  a  claim  should  do  so  by  erecting  a  post  at 
each  corner  of  the  claim,  not  less  than  three  inches  in 
diameter,  and  extending  at  least  three  feet  above  the 
ground: — Held,  that  fhe  by-law  was  within  the  powers  given 
to  the  Mining  Board  by  the  Act  No.  32,  sec.  Ill,  and  that 
a  claim  could  be  lawfully  taken  possession  of  only  by  erecting 
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a  post  at  each  comer  of  the  claim  of  the  dimensions  and 
height  set  forth  in  the  by-law. 

Thompson  v.  Land M.     13 

CALL:  Is  made  when  Eesolution  for   it  passed;    not  when 

made  payable L.     71 

See  Company.     2. 

CAPITAL. — Eesolution  to  increase  held  valid L.     85 

See  Company.     6. 

CASE    STATED— By  Judge   of  Coubt  of  Mines;    What 

must  appear  on L.       1 

See  Appeal.     5. 

2. By  Justices  :   "What  must  appear  on    ...      L.       1 

See  Appeal.     7. 

CENTEAL  EOAD  BO A^D,—MunicipaUti/— Diversion  of  road 
— Liability  for  damage  consequent  on.] — In  1853  land  in 
Boroondara  was  sold  by  the  Crown.  In  1858  R.  H, 
purchased  this  land,  and  is  still  owner.  Between  1853  and 
lh58  the  Central  Eoad  Board  formed  roads  at  the  side 
of  and  across  the  land.  In  doing  so  they  diverted  the 
local  drainage  on  to  the  land  of  R.  II.  Before  the 
diversion  the  natural  drainage  was  diffused,  and  passed  off 
without  breaking  the  surface  of  the  land.  After  the  diver- 
sion additional  waters  flooded  the  land,  broke  the  surface, 
formed  a  watercourse,  and  damaged  the  land  and  its  fences. 
The  roads  could  not  have  been  constructed  in  any  other 
way  by  the  Central  Eoad  Board.  The  Central  Eoad  Board 
was  succeeded  by  the  District  Eoad  Board;  the  District 
Board,  by  the  Municipality  of  Hawthorn;  and  the  Munici- 
pality, by  the  Borough  of  Hawthorn.  Since  the  forma  ion 
of  the  roads  by  the  Central  Eoad  Board  they  were  not 
altered  except  by  putting  footpaths;  by  substituting  an 
open  cubed  water-table  crossing,  for  a  culvert;  and  by 
making  a  new  crossing  on  an  old  one.  R.  H.  claimed  of 
the  Central  Eoad  Board  and  their  successors  that  they 
should  make  a  drain  to  protect  his  land  from  injury,  and  he 
claimed  damages  for  the  injury  both  from  the  Central  Eoad 
Board  and  from  their  successors  as  contiiuicrs  of  the  injury. 
Getting  no  redress,  he  put  up  a  dam  and  flooded  the  roads. 
The  Borough  pulled  down  the  dam.  An  action  of  trespass 
was  begun  by  R.  H.,  and  a  case  stated  without  pleadings 
for  the  opinion  of  the  Court — whether  he  could  recover 
from  the  Borough: — /TeZ^,  that  the  Central  Eoad  Board 
were  not  answerable  in  damages  for  what  they  did;  and 
that  the  defendants  were  not  liable  either  as  successors  of 
any  former  body  nor  on  their  own  account. 

Hepburn  v.  Muxicipality  of  Hawthobn    ...      L.     61 

CEETIFICATE :  Granting  of— Condition  precedent:]  Under 
the  **  Insolvency  Statute,  1865,"  the  Commissioner  has  a  dis- 
cretion of  imposing  a  pecuniary  payment  as  a  condition 
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precedent  to  granting  a  certificate  to  an  insolvent.  A  certi- 
ficate was  granted  by  the  Commissioner,  subject  to  the 
payment  by  the  insolvent  of  a  dividend  of  10s.  in  the  pound 
upon  his  debts.  On  appeal  to  the  primary  Judge: — Held, 
that  the  Commissioner  had  power  to  attach  such  a  condition, 
but  the  dividend  required  to  be  paid  was,  under  the  circum- 
stances, reduced  to  6«.  in  the  pound. 

In  re  Bowie I.  E.  &  M.    17 

2.  CERTIFICATE.— i2<?/z/*aZ  of— Contracting  debts  without  rea- 
sonable or  probable  expectation  of  being  able  to  pay  them.~\  An 
objection  that  an  insolvent  had  contracted  debts  without 
any  reasonable  or  probable  expectation  of  being  able  to  pay 
them,  is  not  sustained  by  shewing  a  general  inability  to  pay 
all  his  debts. 

In  re  Walters I.  E.  &  M.     14 

3. In  order  to  escape  the  liability  to  have  his 

certificate  refused  under  the  Insolvent  Act  for  having  con- 
tracted  a  debt  without  reasonable  expectation  of  being  able 
to  pay  it,  the  insolvent  when  he  contracted  the  debt,  need 
not  have  had  a  good  expectation  of  being  able  to  pay  all  he 
owed,  but  only  the  particular  debt  then  contracted. 

In  re  Mason I.  E.  &  M.    28 


•  Refusal  of— False  answers."]    Semble,  that  the 


examination  of  an  insolvent  in  opposition  to  the  granting  of 
his  certificate  is  not  one  in  which  a  false  answer  would 
subject  him  to  the  refusal  of  his  certificate. 

In  re  Mason I.  E.  &  M.    28 

■  Refusal  of— False  pretences.']     An  objection 


that  an  insolvent  had  contracted  debts  by  means  of  false 
pretences  and  misrepresentations  ought  to  allege  who  the 
creditors  were  that  had  been  cheated  ;  and  the  nature  of  the 
particular  false  representations  by  which  credit  had  been 
fraudulently  obtained;  and  the  evidence,  in  support  of  such 
an  objection  ought  to  be  the  same  as  would  sustain  an 
information  for  obtaining  goods  by  false  pretences.  Mere 
exaggeration  of  the  value  of  property  does  not  constitute 
the  oftence.  A  false  statement  made  by  one  partner  is  not 
proof  against  the  other,  unless  made  with  his  concurrence. 

In  re  Waltebs I.  E.  &  M.    14 

Refusal  of— General  conduct]    An  objection 


to  the  grant  of  an  insolvent's  certificate,  that  the  general 
conduct  of  the  firm  of  which  he  was  a  member,  was  **  calcu- 
lated and  intended  to  deceive  the  creditors  of  the  said  firm 
as  to  the  true  position  of  the  said  firm,"  is  too  vague. 

In  re  Walters I.  E.  &  M.    H 

CERTIFICATE  HOLDER:  Selection  of  Crown  Land  by  E.  50, 163 
See  Crown  Land.     3,  5. 

OP    EXEMPTION:      Obtained    by    false 


pretences M.    ^" 

See  Exemption. 
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CEETIOEAEI— Application  for,  when  too  late      ....      L.     76 
See  NEGLECTfeD  Child.     2. 

CHALLENGE :  By  Foreigner  of  Jury  de  medicBtate  ...      L.     31 
See  JruY.     1. 

CHARITY — Scheme  to  he  settled.']  A  subscription  having  been 
raised  under  the  name  of  "  The  Taranaki  Belief  Fund,"  for 
the  relief  of  the  distress  caused  by  the  Maori  rebellion,  the 
amount  subscribed  was  found  to  be  in  excess  of  the  require- 
ments, and  a  surplus  remained  in  the  hands  of  the  treasurers 
of  the  fund.  Upon  an  information  by  the  Attorney- 
General,  decree  made  for  the  administration  of  the  fund. 

Attoeney- General  v.  Loeimee E.     82 

CHINESE  WITNESS :  May  be  sworn  on  the  Bible  ...      L.     32 
See  Oath.     2. 

CLAIM. — Mining.']  Clause  21  of  Ballarat  By-law  III.  has  the 
force  of  law;  and  registration  for  a  frontage  claim  under 
by-law  X.  entitles  the  persons  registered  to  exclude  others 
from  obtaining  registration  for,  and  occupying,  block  claims 
within  all  parts  of  the  surface  boundaries  or  parallels  of  the 
frontage  claim,  without  regard  to  the  probability  of  the 
gutter  or  lead  passing  through.  By-law  X.  continues  the 
obligation  of  advancing  a  main  drive,  imposed  by  by-law 
III.,  rule  14;  but  delay  in  so  doing  is  not  a  ground  of  for- 
feiture. 

United    Extended   Band    op    Hope    Company    v. 

Tennant M.    41 

2. Forfeiture. 1     The  holder  of  a  frontage  claim,  taking 

up  a  block  claim  on  a  part  of  his  frontage  area,  does  not 
forfeit  all  his  rights  in  the  frontage  area.  But,  Semble,  that 
he  may  lose  them  as  to  that  part  included  in  the  block 
claim.  No  one  has  a  right  to  hold  simultaneously  two 
claims  on  the  same  space  under  distinct  titles  and  terms. 
United    Extended    Band    op    Hope   Company  v. 

Tennant M.    41 

3. ,  Abandonment  of M.  11,  35,  59,  81 

See  Abandonment.     1,  2,  3,  4. 

4. ,  Mode  of  taking  possession  of M.     13 

See  By-law.     2. 

5. ,  Forfeiture  of M.     21 

See  Fobfeituee. 

6.  • ,  Suit  for  recovery  of  Share  in E.     98 

See  Paetnee.     1. 

?. ,  Taking  up  Crown  land  reserve  as M.     63 

See  Eeseete.     1. 

COLLUSION. — The  mere  fact  that  the  respondent  in  a  divorce 
suit  is  not  adverse,  is  not  sufficient  to  constitute  collusion 
with  the  Petitioner. 

Teeacy  v.  Teeaoy I.  E.  &  M.     86 
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COMMON,  Abolition  of E.    18 

See  Cbown.     2. 

COMPAN  r. — (Limited) —  (Registered)  —  Assumption  of  assets 
without  burden  of  liabilities.]  The  Act  No.  228  did  not 
alter  the  remedy  or  redress  possessed  by  a  creditor  against 
a  company  formed  under  the  Act  No.  100;  and  whatever 
the  remedy  was  under  the  former  Act  the  same  remedy 
exists  under  the  latter  Act ;  though  it  may  be  difficult  now, 
as  it  always  was,  to  state  its  nature.  Therefore,  where  a 
company,  formed  under  No.  109,  as  A.  (Limited),  contracted 
a  debt  to  7.,  and  was  then  incorporated  under  No.  228,  as 
A.  (Registered),  and  took  the  assets  of  the  company;  and 
I.  sued  the  corporation  for  the  debt  of  the  company,  and 
got  a  verdict  subject  to  a  motion  for  a  nonsuit: — Held,  that 
the  corporation  was  not  liable,  and  plaintiff  nonsuited. 

Ieting  v.  Minerva  Gold  Mining  Compant,  Costeb- 

FiELD  (Limited) L.    78 


{Registered) — Call.]     A  call  by   a  company  is 


made  when  the  resolution  is  passed  for  it,  not  when  the 
call  is  payable.  Therefore,  where  a  company's  rules  pro- 
vided that  "  no  call  or  calls  shall  exceed  the  sum  of  one 
pound  per  share,  and  there  shall  be  an  interval  of  one 
month  between  the  making  of  any  calls; "  and  two  calls  had 
been  made  at  one  meeting,  but  with  an  interval  of  a  month 
between  the  times  for  payment  of  the  calls : — JBLeldy  that 
there  had  been  a  contravention  of  the  rules. 

Hodgson  v.  The  Fermoy  Extended  Gold  Minhto 

Company  (Registeeed) L.    71 

Directors :  How  Jar  a  lender  must  inquire  into 


their  power  to  borrow,]  A  mining  company  was  established 
under  the  Act  18  Vic  ,  No.  42,  and  re-established  under  the 
Act  No.  228 ;  and  the  committee  under  the  former  Act  were 
the  board  of  directors  under  the  latter  Act.  The  directors 
borrowed  money  from  a  bank,  mortgaged  the  property  of  the 
company  to  secure  a  portion  of  the  debt,  repaid  the  debt, 
incurreu  fresh  debts,  and  at  last  owed  the  bank  a  balance 
unsecured  of  £1,044  4«.  Sd.  No  extraordinary  meeting  of 
the  shareholders  was  ever  called  to  enable  the  company,  or 
authorise  the  directors,  to  borrow  money  of  the  bank,  or 
mortgage  the  company's  property;  and  the  majority  of  the 
shareholders  never  authorised  or  ratified  any  loan  by  the 
bank.  On  the  petition  of  O.  ^  J.  H.,  a  Judge  of  the 
Court  of  Mines  made  an  order  to  wind  up  the  company; 
and  at  separate  meetings  for  proof  of  debts  the  same  Judge 
admitted  the  unopposed  proof  of  the  debt  due  to  G.  Sf  J, 
H.  and  the  opposed  proof  of  the  debt  of  £1,044  4s.  Sd.  due 
to  the  bank.  On  rule  nisi  for  certiorari  to  bring  into  Court 
to  be  quashed  the  order  admitting  proof  of  the  debt  due  to 
the  bank : — Held,  that  opposition  to  the  mere  proof  was 
premature,  and  that  the  ultimate  battle  might  yet  be  fought, 
on  the  question  whether  the  debt  should  be  paid  at  all  by 
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the  general  body  of  creditors  : — Seld^  also  on  the  question 
whether  the  debt  was  incurred  by  the  directors  in  such  a 
way  as  to  bind  the  company,  that  a  principle  to  be  extracted 
from  the  case  of  The  Moyal  British  Bank  v.  Turquand  was 
sound  and  was  applicable,  namely,  that  where  the  incurring 
of  a  debt  is  not  ultra  vires  of  the  directors  under  the  statute 
or  deed  of  the  company,  but  some  mere  preliminaries  are 
omitted,  there,  inasmuch  as  the  public  are  only  supposed  to 
be  acquainted  with  the  statute  or  deed,  and  not  with  the 
modus  operandi,  it  must  be  assumed  that  all  the  preliminaries 
have  been  complied  with;  and  held  that  the  directors  here 
were  practically  and  legally  the  company,  and  that  the 
money  was  therefore  received,  and  the  debt  incurred,  by 
the  company. 

In  re  The  Tyson's  Eeef  Company,  Ex  parte  Gr.  & 

J.  Holmes L.  162 

COMPANY. — Directors. — Loans  on  authority  of  less  than  a 
quorum  —  Ratification  by  quorum  without  consideration  J] 
The  Loch  Fyne  Grold-mining  Company  (Rep^istered)  was 
managed  by  a  board  of  five  directors.  The  Colonial  Bank 
of  Australasia  advanced  money  to  the  Loch  Fyne  Com- 
pany on  the  drafts  of  the  manager,  authorised  in  that  behalf 
by  a  meeting  of  the  board,  at  which  less  than  a  quorum  of 
the  directors  attended,  as  the  bank  knew.  A  meeting  of  a 
quorum  subsequent  to  the  loan  acknowledged  it  without 
consideration : — Held,  in  an  action  by  the  bank  to  recover 
the  loan,  that  the  company  were  not  bound  by  the  loan 
either  as  originally  authorised  by  a  board  less  than  a  quorum, 
nor  as  subsequently  without  consideration  acknowledged  by 
a  quorum.  The  case  of  The  Tyson's  Beef  Company  Ex 
parte  Holmes  affirmed  and  distinguished. 

Colonial   Bank   op  Australasia   v.    Loch  Fyne 

Gold-mining  Company  (Eegistebed)  .     .     .      L.  168 

(^Registered) — Memorial,  tohere  filed.']  Where  the 


official  agent  of  a  mining  district  was  winding  up  a  company, 
and  sued  a  shareholder  before  justices  for  contribution,  and 
it  was  objected  that  the  memorial  of  the  company  had 
not  been  filed  with  the  clerk  of  the  "  nearest "  Court  of 
Mines  under  the  Act  No.  228,  sec.  9 : — Held,  on  a  case 
stated  by  the  justices,  that  the  objection  was  fatal. 

WOOLLEE   V.  CaEVER L. 

6.  ■  (Registered) — Manager:  ^^ Situation" not ** Office'' 

— Corporate  seal.]  By  the  sealed  articles  of  association  of  a 
company,  registered  under  the  Act  No.  228,  it  was  agreed 
that  P.  should  be  the  first  official  manager;  that  the  com- 
pany should  last  seventeen  years;  and  that  a  general  meet- 
ing should  have  the  power  of  removing  the  manager  from, 
and  electing  a  new  persoa  to  fill,  the  "  office  "  of  manager. 
P.  signed  the  memorial  required  by  the  Act  No.  228,  sec. 
9,  to  be  filed  for  incorporating  the  company.  At  the  first 
general  meeting  P.  resigned,  and  Whight  was  elected  and 
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appointed  manager.  The  appointment  was  not  under  the 
corporate  seal.  An  extraorcunarj  meeting  was  convened  by 
Whisht,  as  manager,  to  resolve  on  an  increase  of  capitaL 
The  meeting  was  held,  and  a  resolution  to  increase  the 
capital  carried.  The  company  sued  Wood,  a  shareholder, 
in  the  County  Court  at  Talbot  for  calls  of  increased  capital. 
As  a  nonsuit  point  he  objected  that  the  resolution  to  increase 
the  capital  was  invalid,  because  made  at  an  extraordinary 
meeting  not  duly  convened  under  the  Act  No.  228,  sec.  32, 
because  the  manager  who  convened  it  was  not  appointed 
under  the  corporate  seal.  The  Judge  of  the  County  Court 
held  the  objection  good,  nonsuited  the  company,  and  stated 
a  case  for  the  Supreme  Court: — Meld,  by  the  Supreme 
Court,  that  the  appointment  of  official  manager  to  this 
company  was  not  an  "office,"  but  a  mere  "situation,"  \mder 
a  contract  for  service ;  and  that  the  contract  was  one  which 
need  not  be  under  the  corporate  seal  of  the  company. 

The  Eotal  Standard  Gold-mining  Company  (Eegib- 

teekd)  V,  Wood L.     85 

CONSTEXJCTION.— Section  73  of  the  "  Jfimiy  Statute  1865," 
has  a  retrospective  operation. 

Vivian  v.  Dennis M.     29 

CONTEMPT. — Discharge  from.']  A  single  judge,  sitting  in 
Equity,  has  no  jurisdiction  to  discharge  a  prisoner  from 
custody,  under  an  attachment  for  contempt  granted  by  the 
full  court  in  banco  at  law. 

In  re  Bueton E.       8 

2. Furled  hy  insolvency.']     Where  a  solicitor  was 

arrested  for  contempt  by  non-payment  of  money  under  an 
order  of  the  court,  and  he  filed  his  schedule  under  the  In- 
solvency Acts,  and  applied  for  his  discharge : — Held,  that 
he  was  entitled  to  his  discharge. 

In  re  Bueton,  Ex  parte  Coghill L.       3 

CONTRACT:  With  the  Crown E.  18,  50 

See  Ceown.     1,  2. 

2. Breach  of^  Measure  of  damages.]     Application  of 

the  rule  of  damages  laid  down  in  Hadley  v.  Baxendale,  that 
where  a  person  contracts  for  a  chattel,  a  subject  of  common 
demand  and  supply,  and  the  seller  does  not  comply  with  his 
contract,  the  buyer  must  go  into  the  market  and  supply 
himself  with  the  chattel,  and  then  can  recover  from  the 
seller  as  damages  for  his  breach  of  contract,  only  the  differ- 
ence between  the  contract  price  he  was  to  pay  and  the 
market  price  he  had  to  pay. 

Thompson  v.  Maeshall L.  160 

8. For  payment  to  jurymen  of  day -money  beyond  the 

statutory  fees  ]  During  a  lengthened  trial  at  nisiprius  the 
parties,  by  their  attorneys,  agreed  in  writing  that  tne  jurors 
should  be  paid,  in  addition  to  the  sum  they  receive  from  the 
Government,  the  sum  of  £30  between  the  twelve  for  each 
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day  they  might  be  engaged  in  the  trial,  inclusiye  of  the  past 
days  of  the  trial : — Held^  on  demurrer  to  a  declaration  on 
this  agreement,  that  it  was  illegal  and  Toid. 

Glass  v.  Martin L.  117 

4.  CONTRACT.— Jn  restraint  of  trade.]  R.  Sf  J.  entered  into  the 
following  agreement : — "  February  2  186(5 — I  Edward  Jones 
doth  hereby  sell  to  you  William  Hollaghan  one  butcher's 
shop  two-roomed  cottage  two  yards  and  boiler  also  tools 
&c.  situated  at  Stringer's  Creek  for  the  sum  of  ninety 
pounds  (£90)  the  half  to  be  paid  in  cash  and  the  balance 
viz.  forty-five  pounds  (£45)  in  four  months  from  date  And 
I  Edtoard  Jones  doth  hereby  agree  not  to  start  in  business  on 
Stringer's  Creek  in  opposition  to  him*': — Held,  on  demurrer, 
that  the  proviso  in  italics  was  part  of  the  contract  and 
could  not  be  rejected;  and  that  the  agreement  with  the 
proviso,  was  void  as  in  general  restraint  of  trade. 

Hollaghan  v.  Jones L.    37 

5. Bescinder — Misdescription,']     Where  land  was 

described  as  "  41  feet  6  inches  fronting  to  Brunswick-street, 
CoUingwood,"  and  was  sold  by  that  description,  and  it  was 
found  on  survey  that  1  foot  10  inches  of  that  frontage  was 
under  another  man's  house,  and  the  buyer  assumed  to 
rescind  the  contract  and  sued  for  and  recovered  a  verdict 
for  his  purchase-money  : — Held^  on  rule  nisi  for  a  nonsuit, 
(1)  That  this  was  not  a  misdescription  of  the  seller's  land 
in  respect  of  which  the  buyer  was  entitled  only  to  compen- 
sation for  the  defective  1  foot  10  inches  ;  but  was  a  failure 
to  make  title  to  the  1  foot  10  inches  of  the  land  sold, 
entitling  the  buyer  to  rescind  the  bargain;  (2)  that  if  it 
were  a  misdescription,  yet  as  the  land  was  sold  by  foot  and 
inch  of  frontage,  the  seller  was  not  entitled  to  force  the 
buyer  to  take  less  than  he  bought ;  (3)  that  a  Court  of 
Equity  would  not  have  enforced  specific  performance  in  this 
case,  and  therefore  a  Court  of  Law  would,  in  accordance 
with  the  later  decisions  of  the  English  Courts  of  Law, 
permit  the  buyer  to  rescind. 

Febgie  V,  BxBNE :    .    .     .     .      L.    67 

CONTEIBUTION  :    Suit  for,  in  case  of  Salvage    ....      E.     61 
See  Salvage. 

CONVEESION. — By  contract  not  performed.]  G.  having  con- 
tracted with  E.  for  the  sale  to  him  of  real  estate  upon 
credit,  died  intestate  as  to  real  estate.  E.  made  default  in 
the  payment  of  his  purchase- money,  and  abandoned  the 
contract.  Upon  bill  by  Q's  executors  against  the  universal 
devisee  of  Q.^s  heir-at-law,  praying  for  a  conveyance  of  the 
legal  estate : — Held,  that  the  right  as  between  the  real  and 
personal  representatives  of  the  vendor  depended  upon  there 
being  a  valid  contract  at  the  time  of  his  death ;  that  if  there 
was  then  a  valid  contract  the  property  was  converted  in 
equity ;  that  the  inability  of  E.  to  complete  his  purchase  did 
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not  annul  such  conyersion ;  and,  the  defendant  being  out  of 
the  jurisdiction,  decree  made  for  an  Order  under  the 
"  Statute  of  Trusts  1864,"  sec.  11,  vesting  the  legal  estate 
in  the  plaintiffs. 

Floweb  v.  Wilson E.    84 

COI^YICTIO^.— Evidence  of  larceny.']  J.  G.  had  a  contract 
with  the  Duke  of  Cornwall  Q-old-mining  Company  for  the 
supply  of  fuel,  and  £35  was  due  to  him.  ^.,  the  manager 
of  the  company,  seeing  L.  G.,  the  brother  of  J.  G.,  on  the 
mine,  gave  him  £35  to  carry  to  his  brother,  and  took  from 
him  a  receipt  which  he  signed  for  his  brother.  L.  G.  never 
gave  the  money  to  J.  G.  Some  months  afterwards,  when 
arrested  near  Kilmore,  and  asked  if  he  knew  S.,  he  said 
"  No."  He  was  tried  and  convicted  of  larceny: — Held, 
on  a  case  reserved,  that  the  conviction  was  right. 

Eegina  V,  GoDENZi L.    75 

2. Several;  for  one  offence L.    41 

See  Habeas  Coepus. 

3. Distinction  between  convictions   and  orders 

now  very  narrow  indeed 

In  re  Devany         L.  103 

COEPOEATE  SEAL. — Not  necessary  to  appointment  of  mana- 
ger of  a  company  registered  under  the  Act  No.  228  .     .      L.    85 
See  Company.     6. 

COEPOEATION :  Under  the  Act  No.  228. 
See  Company. 

2. MUNICIPAL:  ^e'c  MANDAMrs. 

COSTS. — Of  appeal  to  Privy  Council.]  A  petition  against 
The  Queen  under  the  "  Crown  Bemedies  and  Liabilities 
Statute  1865"  is  "  prosecuted  and  continued  "  within  the 
meaning  of  sec.  2  ot  that  Act,  when  in  the  Privy  Council 
on  appeal,  and  the  successful  party  is  entitled  to  insert  the 
costs  of  appeal  in  the  fiual  judgment. 

Eegina  v.  Dailimore L.  131 

2.  In  Equity. ]      If  upon  a  suit  being  called  on  for 

hearing  the  Plaintiff  is  not  prepared  with  an  ajQ&davit  veri- 
fying the  bill  as  against  a  Defendant  who  has  not  answered, 
the  cause  will  be  directed  to  stand  over,  and  the  Plaintiff 
ordered  to  pay  the  costs  of  the  day  to  the  Defendant  who 
appears. 

Stratfobd  V,  Glass E.  163 

8.  On  Special  Cases.]      No  costs  will  be   given  on 

special  cases  stated  under  the  "  Mining  Statute  1865,"  for 
the  opinion  of  the  Chief  Judge. 

Fahey  v.  Kon-i-NOOR  Quartz  Compant  .     .     .    .     M.     ^ 

4.  Of  technical  objection.]      An    objection,    though 

technical,  if  fairly  taken  at  the  proper  time,  generally 
entitles  the  successful  objector  to  his  costs. 

In  re  Phelan I.  E.  &  M.     1 
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COT7NCILL0E,  MUNICIPAL :  Uncertificated  Insolvent  in- 
capable of  being  elected  as L.    47 

See  Insolvent.    2. 

COVENANTS  :  In  leases  of  Crown  Land E.  141 

See  Cbown  Lands.     1. 

CBBDITOE'S  DEEDS :  Entitling  proceedings  under     .     .      E.  Ill 
See  Pbactice  in  Equity.    6. 

2. Execution  hy  a  Creditor,  member  of  a 

Firm']  The  execution  of  a  deed  of  assignment  for  the  benefit 
of  creditors,  bv  one  member  of  a  firm,  as  a  trustee  of  the 
deed,  is  of  itself  no  bar  to  proceedings  by  the  firm  for  com- 
pulsory sequestration  of  the  assignor's  estate. 

In  re  Crate I.  E.  &  M.     13 


Mouaehold   Furniture  —  Allowance    to 


Assignor]  A  statutory  deed  of  assignment  to  trustees  for 
the  benefit  of  creditors,  executed  by  four-fifths  in  number 
and  value  of  the  creditors,  contained  a  clause  empowering 
"  any  meeting  of  creditors  called  and  convened  as  aforesaid, 
to  give  any  directions  respecting  the  household  furniture 
and  other  household  effects,"  of  each  of  the  assignors ;  and 
"  also  to  give  any  directions  respecting  any  allowance  "  to 
the  assignors  out  of  their  "  property  or  business."  The 
assignors  having  pleaded  the  deed  in  bar  to  an  action  on  a 
bill  of  exchange,  Held,  on  demurrer,  that  though  there  were 
difficulties  which  might  be  caused  by  this  clause,  yet  it  did 
not  invalidate  the  deed  ;  and  that  the  plea  was  good. 

Lett  v,  Katzenstbin L.    80 

Memorial  of  Registration.']    The  memo- 


rial of  registration  of  a  statutory  creditor's  deed  ought  to 
be  a  copy  of  the  entire  schedule  of  property,  both  real  and 
personsd  ;  but  the  Act  in  this  respect  is  directory  only,  and  * 
non-compliance  with  its  provisions  does  not  render  the  deed 
void.  But,  Semble,  per  Stawell,  C.  J.,  that  the  Act  only 
requires  a  copy  of  the  schedule  so  far  as  the  real  estate  is 
concerned,  to  be  registered. 

In  re  Cuhle I.  E.  &  M.     56 

6.  ^0  protection  from  pointing  out,  when 

not  executed  hy  majority  of  creditors.]  A  statutory  assign- 
ment for  the  benefit  of  creditors  until  signed  by  a  majority 
in  number  and  value  of  the  creditors,  does  not  afford  protec- 
tion from  not  pointing  out  property  to  the  Sheriff*  levying 
an  execution,  and  the  subsequent  execution  of  the  deed  by 
the  necessary  majority  affords  no  protection  against  seques- 
tration following  upon  the  act  of  insolvency. 

In  re  Ellis I.  E.  A  M.     11 

Q Protection    from  pointing    out,    when 

executed  hy  majority  of  Or  editors.]  A  statutory  assignment, 
if  executed  by  a  majority  in  number  and  value  of  the  credi- 
tors, is  a  sufficient  excuse  for  not  pointing  out  property  to 
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satisfy  an  execution,  wHetlier  the  judgment  upon  which  the 
execution  issued  was  obtained  before  or  after  the  date  of  the 
assignment. 

In  re  Cuele I.  E.  &  M.    56 

7.  CEEDITOE'S  J^l^^J)^.^Schedule'-0mi89i<m  of  Assets. '\  B, 
executed  a  deed  of  assignment  for  the  benefit  of  his  creditors. 
Subsequently  his  estate  was  compulsorily  sequestrated.  An 
asset  of  £700  was  omitted  from  the  scnedule  to  the  deed. 
On  rule  nisi  to  set  aside  the  deed  on  the  ground  of  this 
omission,  Held,  by  the  full  Court  (reversing  Molesworth,  J.), 
that  there  was  a  material  non-compliance  with  the  Act,  and 
rule  made  absolute. 

In  re  Brann I.  E.  <fe  M.    47 

8 Schedule — Partners — Joint  and  Several 

Creditors  and  Property.'} — The  schedule  of  creditors  to  a 
statutory  assignment  by  partners  ought  to  contain  all  the 
creditors,  and  all  the  property,  both  joint  and  several ;  but 
an  omission  in  either  respect  does  not,  per  se,  render  the  deed 
void,  or  prevent  its  affording,  until  set  aside,  protection 
against  not  pointing  out  property  in  satisfaction  of  an 
execution. 

In  re  Cuelb L  E.  &  M.    56 

Wearing    Apparel."]       The     wearing 


apparel  of  the  assignor  is  properly  excepted  from  the  assign- 
ment by  a  statutory  creditor's  deed,  as  well  as  omitted  from 
the  schedule. 

In  re  Cuele I.  B.  A  M.    56 

CROWN. — Claim  or  demand  against. }  When  a  Victorian 
Act,  assented  to  by  the  Queen,  authorises  a  class  of  persons 
to  select  defined  lands  and  pay  rent  for  them  to  a  land 
officer,  the  transaction,  completed  by  payment,  constitutes 
a  claim  or  demand,  founded  on  and  arising  out  of  a  contract 
entered  into  on  behalf  of  Her  Majesty,  or  by  the  authority 
of  Her  Local  Grovemment  within  the  meaning  of  the  Act 
No.  241,  sec.  20. 

Kettle  v.  The  Queen E.    50 

Contract  hy,  as  to  land.y    D.,  C,  and  B,  were  pas- 


toral occupants  of  the  Lamplough  run.  Of  this  run  13,000 
acres  were  proclaimed  a  common  under  the  Land  Act  No. 
117.  The  whole  of  this  common  was  abolished  under  the 
^^Land  Act  1862,"  and  a  new  common  of  3,000  acres,  por- 
tion of  the  13,000  acres,  was  proclaimed.  D.,  (7.,  and  B. 
claimed  to  resume  occupation  of  the  10,000  acres  under 
their  pastoral  licence.  This  right  was  denied,  and  the 
10,000  acres  were  sold  as  new  runs.  -D.,  O.,  and  B.  refused 
to  give  up  possession,  and  an  action  of  ejectment  was 
brought  against  them  by  the  Crown.  They  then  filed  a 
petition  under  Act  No.  49,  seeking  to  restrain  the  action, 
to  obtain  specific  performance  of  an  alleged  agreement 
made  with  them  by  the  Crown  for  a  fourteen  years'  lease 
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of  Lamplough,  with  coyenont  for  renewal  under  the  Orders 
in  Council ;  and  in  the  alternative  to  have  it  declared  that 
they  were  entitled  to  an  annual  license  of  Lamplough,  in- 
cluding the  10,000  acres,  up  to  1870,  under  the  ''Land 
Act  1862."  Held,  per  Moleaworth,  J.,  that  the  petitioners 
had  no  rights  legally  enforceable  under  the  Orders  in 
Council,  inasmuch  as  the  Crown  was  not  bound  by  pro- 
mises as  to  Crown  lands,  of  the  Queen  herself  or  any  of 
her  officers,  though  acted  upon  or  partly  performed,  but 
only  by  grants  uuder  seal,  or  conveyances  exactly  con- 
formable to  Acts  of  Parliament  authorising  them;  but 
that,  as  following  a  supposed  decision  between  the  same 
parties  at  law,  the  petitioners  were  entitled  to  the  alterna- 
tive relief  prayed.  Held,  on  appeal,  that,  conceding  the 
existence  of  a  contract  with  the  Crown,  which  could  be 
enforced  in  Equity,  the  petitioners  had  so  recognised  the 
"  Land  Act  1862,"  and  availed  themselves  of  advantages 
under  it,  that  they  could  not  be  permitted  wholly  to  reject 
that  enactment,  and  claim  all  the  benefits  to  be  had  by  leases 
under  the  Orders  in  Council  repealed  by  that  Act ;  and  that 
the  remedy,  if  any,  was  at  Law ;  and  as  to  the  alternative 
relief  given  below,  that  the  decree  arose  from  a  misappre- 
hension of  the  decision  at  law,  and  ought  not  to  stand. 

Dallimobe  v.  The  Queen E.     18 

CEO WN  LANDS.— Z«a«e«  of,  under  Land  Acta  1862  and  1865.] 
Leases  of  land,  selected  under  the  conjoint  operations 
of  No.  145,  sec.  23,  and  No.  237,  sec.  7,  may  properly 
be  made  to  contain  a  covenant  by  the  lessee,  to  cultivate  at 
least  one  acre  out  of  every  ten,  or  erect  a  habitable  dwell- 
ing, or  enclose  with  a  substantial  fence. 

Kettle  v.  The  Queen E.  141 


Penalty  under  "  La/nd  Act  1862."]     Semhle 


— That  the  penalty  imposed  by  No.  145,  sec.  126,  is  con- 
fined to  selectors  under  that  Act,  and  cannot  be  enforced 
against  a  selector  under  No.  145  and  No.  237  conjointly. 

Kettle  v.  The  Queen ^      E.  141 

3.  Selection  under  Land  AcU  1862  and  1865.] 

The  holder  of  a  land  certificate,  issued  under  the  "  Land 
Act  1862,"  sec.  23,  and  "  Amending  Land  Act  1865,"  sec.  7, 
selected  lands,  and  his  selection  was  disallowed  by  procla- 
mation under  sec.  12  of  the  Act  of  1865,  on  the  ground 
that  he  had  selected  as  agent  for  another :  Held,  that  this 
disallowance  was  void,  and  that  he  was  entitled  to  an  in- 
junction to  restrain  eviction  by  the  Crown,  and  the  issue  of 
a  lease  to  a  subsequent  selector  of  the  same  land  ;  and  to  a 
lease  under  the  Land  Act. 

Kettle  v.  The  Queen E.    50 

4. Regulations  under  Land  Acts  ultra  vires."] 

The  regulations  of  the  Board  of  Land  and  Works  made 
under  the  ''Land  Act  1862"  and  "Amending  Land  Act 
1865,"  requiring  declarations  that  applicants  are  not  select- 
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ing  as  agents  for  other  persons  are,  aa  regards  certificate 
holders,  in  excess  of  the  powers  given  by  those  Acts. 
Eequiring  certificate  holders  to  make  such  a  declaration  is 
illegal,  and  a  person  making  it  untruly  is  not  deprived  of 
the  rights  which  he  possesses  as  a  selector. 

Kettle  v.  The  Queen B.    50 

5.  CEOWN  Jjkl^DS.— Selection  tmder  Land  Acta  by  trustee.'] 
R.,  by  his  agent  M.,  employed  O.  to  select  land  under  the 
"  Land  Jet  1862,"  and  furnished  him  with  the  necessary 
money  and  a  certificate  issued  under  sec.  23,  which  It.  pro- 
cured to  be  assigned  to  Q.,  but  for  which  assignment  O. 
gave  no  consideration.  O.  selected  under  this  certificate, 
and  paid  the  first  year's  rent  of  the  land  with  the  money 
given  him  by  M,  A  lease  of  the  land  selected  having  been 
issued  to  Q.,  he  repudiated  his  agreement  with  It.j  and 
refused  to  execute  a  transfer  to  him  of  the  lease,  but  offered 
to  repay  with  interest  the  money  given  him  by  M.  Meld, 
that  inasmuch  as  B.  procured  the  certificate  and  advanced 
the  money  by  which  G.  obtained  the  lease,  Q,  was  a  trustee 
of  the  lease  for  B.;  and  transfer  by  G.  to  B.  decreed  with 
costs. 

Ejlleigh  v.  Glovee E.  163 

6. Gazette  notice  of  Boads  overi]     Semhle. — 

That  as  to  a  road  over  Crown  land,  a  Gazette  advertisement 
is  necessary  as  an  "  application  to  public  purposes,"  within 
the  meaning  of  No.  32,  sec.  4. 

United  Sir  William  Don  Company  v.  Koh-i-noob 

Company M.        63 

CRUELTY. — Observations  upon  the  character  of  cruelty 
amounting  to  scevitia. 

Teestratl  v.  Thesthail I.  E.  &  M.        ^ 

CUMULATIVE  SENTENCES:  For  conviction  of  Fraudulent 

Insolvency L.    41 

See  Habeas  Cobpus. 

CUSTOM :  As  to  Loading  Ships L.      5 

See  Pleading  at  Law.     2. 

Dx\M  :  Right  to  drainage  area  for M.    23 

See  Water  Right.     2. 
DAMAGES:  Consequential,  for  diversion  of  road .     ...      L.    61 

See  Central  Road  Board. 
2. Measure  of,  for  breach  of  Contract ....      L.  1^ 

See  Contract.     2. 
DEBTS :    Contracting,  without  expectation  of  being  able  to 

pay I.  E.  &  M.    14 

See  Certificate.     2. 
DECLARATION:    Regulations  under  Land  Acts  requiring, 

7i1tra  vires E-    5" 

See  Crown  La.nd    4, 
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DECEEE :  Will  not  be  varied  on  motion  in  the  Suit  ...      E.     74 
8ee  Peacticb  ts  Equity.    3. 

DEMAND :  Of  rate  under  No.  184,  sec.  205 L.  108 

8ee  JuEisniCTioN.     4. 

DETENTION :  Of  SMp  by  act  of  Qod,  Liability  for  .     .     .      L.  112 
See  Ship. 

DIRECTORS :  Of  Company  registered  under  Act  No.  228, 

Authority  of,  to  borrow  money L.  162, 168 

8ee  CoMPAinr.     3,  4. 

DISMISSAL:  Of  case  under  No.  32,  sec.  76 L.     21 

See  Wabden. 

DISQUALIFICATION :  Of  Justice  of  Peace  by  interest   .      L.  130 
See  Justice  op  the  Peace. 

DISTRAINT. — Bight  of  Landlord  at  Common  Law,  and  under 
No.  192,  sec.  65.]  The  first  four  lines  of  the  "  Landlord 
and  Tenant  Act^^  No.  192,  sec  65,  have  been  carelessly 
adapted  from  11  Geo.  II.,  cap.  xix.,  sec.  8,  and  are,  as  they 
stand,  only  an  unnecessary  declaration  of  a  part  of  the 
common-law,  and  not  a  restriction  of  the  common-law  right 
of  landlords  to  distrain  on  the  cattle  of  strangers  found  on 
the  land  demised. 

Heaney  v.  Habpeb L.  128 

DIVORCE. — ^A  petition  was  filed  by  a  husband,  praying  a 
divorce,  on  the  ground  of  adultery  by  the  wife.  An  answer 
was  filed  by  the  wife  and  co-respondent,  denying  the  charges 
on  oath,  and  the  petition  was  subsequently  dismissed  for 
want  of  prosecution.  The  wife  afterwards  petitioned  for 
divorce  on  the  grounds  of  adultery  by  the  husband,  cruelty, 
and  desertion.  The  husband  did  not  answer  or  defend  the 
suit.  The  wife  and  the  former  co-respondent  were  ex- 
amined, and  denied  on  oath  the  adulteries  charged  in  the 
husband's  petition.  The  Court  being  satisfied  with  their 
denialB  and  explanations,  made  a  decree  for  a  divorce. 

Tbeact  V,  Tbeact I.  E.  &  M.     85 

DOMICILE. — Domicile  in  Victoria  will  not  be  presumed  from 
proof  of  voluntary  residence  there  for  a  few  months,  fol- 
lowed by  incarceration  there.  Confinement  in  prison  can- 
not rive  a  domicile. 

Moffat  v,  Moffat I.  E.  &  M.    87 

DONATIO  MORTIS  CAUSA,— Th^Te  cannot  be  a  good  do- 
natio  mortis  causd,  by  the  delivery  of  a  cheque  dra"\vn  by  the 
donor  ;  nor  by  the  gift  of  part  of  an  entire  thing. 

Edwabbs  V,  Gbaham E.  112 

DOWEE. — Semble — That  if  a  woman  was  married  before  1st 
January,  1837,  there  is  nothing  in  the  Act  No.  230  to  de- 
prive her  of  her  right  to  dower ;  but  that  if  married  after 
that  time  then  that  Act  does  deprive  her  of  dower,  as  soon 
as  a  rule  under  it  is  obtained. 

Enolibh  V,  Ekolish E.  17Q 
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DEAINAQE  AEEA :  Owner  of  a  dam  under  No.  32,  Bee.  3, 

not  entitled  to M.    23 

See  Wateb-Right.     2. 

ASSESSMEIS^T :  Payment  of,  no  protection  from 

abandonment M.    11 

See  Abandonment.     1. 

DEIVE— 2faw.]     Obligation  of  advancing M.    41 

See  Claim.     1. 

EMBEZZLEMENT.— General  deficiency.']  Evidence  of  a  general 
deficiency  held  sufficient  to  support  a  conviction  for  em- 
bezzlement.    The  Queen  v,  Ajshford  affirmed  and  applied. 

Eeoina  v.  Monckton L.    25 

ENCEO  ACHMENT :  Action  for,  against  applicants  for  mining 

lease       M.      4 

See  Mining  Lease.     1. 

EQUITABLE  ASSIGNMENT.— JT.  ^  A,,  partners,  being  in- 
debted  to  the  Bank  of  Victoria  in  the  sum  of  £3,800,  (7.  8f 
M.,  their  agents,  wrote  to  the  manager  of  the  bank  as 
follows : — "  Messrs.  S.  Sf  A,  have  placed  in  our  hands  for 
sale  34,000  wethers.  "Wnen  sold  they  ought  to  realise  a 
sum  that  will  leave  £8,000  to  £9,000  over  and  above  our 
advances.  Messrs.  H,  Sf  A.  have  asked  us  to  hand  over  to 
vou  £3,800  out  of  the  proceeds  of  these  sheep,  after  pay- 
ing ourselves  our  advances  and  travelling  expenses,  and  we 
are  prepared  to  do  this  on  your  getting  from  these  gentle- 
men an  order  upon  us  to  that  effect."  The  bank  was  not 
satisfied  with  this ;  and  at  the  request  of  Jff".  Sf  A,,  G.  Sf  M\ 
wrote  to  IFF",  as  follows : — "  At  foot  you  have  a  copy  of  a 
letter  we  wrote  to  Mr.  Matheson,  of  the  Bank  of  Victoria, 
on  1st  inst.  The  Bank  of  Victoria,  it  appears,  is  not  satis- 
fied with  that  letter,  but  is  pressing  Mr.  JS.  on  account  of 
H.  Sc  A.,  to  give  them  your  acceptance  instead.  In  event 
of  your  agreeing  to  do  this,  we  hereby  undertake  to  hand 
over  to  you  £3,800  out  of  the  proceeds  of  those  sheep,  after 
paying  ourselves  our  advances,  with  commission  and  in- 
terest and  travelling  expenses.  The  surplus  should  amount 
to  from  £8,000  to  £9,000."  W,  accepted  and  delivered  to 
H,  four  bills  of  exchange  for  £l,0()0  each,  which  I£.  dis- 
counted, and  with  the  proceeds  paid  off  the  whole  of  the 
debt  due  by  S,  ^  A.  to  the  bank.  No  notice  of  this  having 
been  done,  was  given  to  O,  ^  M.y  either  by  W,  or  by  -ff. 
Sf  A,  Upon  demurrer  to  a  bill  by  W,  against  C,  Sf  M,  to 
establish  the  letter  to  W,  as  an  equitable  assignment,  and  to 
enforce  a  specific  lien  upon  the  proceeds  of  the  sheep,  Held^ 
per  Moleswarthf  J.,  that  upon  the  groiuids  (1)  That  the  con- 
dition in  the  letter  to  the  bank  requiring  an  order  from 
.  H.  Sf  A.,  had  not  been  complied  with ;  (2)  That  O.  ^  M. 
had  not  had  notice  of  the  acceptances  having  been  given  ; 
and,   (3)   That  the  acceptances  given  were  not  such  an 
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acceptance  as  was  requested  by  the  letter  to  W.^  and  were 
not  directly  used  in  the  manner  proposed  by  that  letter ; 
the  demurrer  must  be  allowed.  But,  on  appeal,  jffeZJ,  ^er 
Stawell,  C.  J.,  Barry,  J.,  and  Williams,  J.,  (1)  That  the 
first  letter  formed  no  part  of  the  second ;  (2)  That  under 
the  circumstances  of  the  case,  no  notice  to  G.  ^  M.  was 
required  to  complete  the  plaintiff's  security  ;  and,  (3)  That 
the  bill  shewed  a  substantial  compliance  with  the  terms  of 
the  letter  to  W,-,  Jff".,  as  one  of  the  principals,  having 
authority  to  vary  the  details  of  the  arrangement;  and 
appeal  allowed,  and  demurrer  over-ruled. 

Williamson  v.  Cuningham E.  188 

'E^CSEA.T.— Vesting  Order.']  T.,  a  trustee  of  real  estate  for 
i.,  devised  any  property  in  which  he  was  beneficially  in- 
terested ;  but  died  intestate  as  to  property  vested  in  him 
as  trustee,  and  without  heirs.  Order  made  under  "  Trus- 
tee Act  1856,"  but  without  notice  to  the  Crown,  vesting 
the  real  estate  in  L. 

In  re  Thobnhill E.  110 

ESTIMATE :  Under  No.  184,  sec.  186 L.      9 

See  MAJ!a>A]iFS. 

EVIDENCE  :  Proof  of  title  required  where  a  numerous  class 

j  are  made  Plaintiffs  by  representation E.     61 

!  See  Eepeesbntatitb  Plaintiff. 

I  2.  Of  Chinese  Witness L.     32 

i8fe<?0ATH.      2. 

i  3.  Of  Larceny L.     75 

I  See  CoirvTCTiON.     1. 

4.  Of  Minority  under  No.  216,  sec.  16.     .     .     .      L.     76 

I  See  Nbglkcted  Child.     1. 

5. Post-mortem L.     73 

See  Exhumation. 

j  EXCHANaE:  Of  land  in  strict  settlement E.     95 

!  '    See  Settled  Estate. 

I  EXECUTOE.— Oiwiinwwon  to.]     Section  16  of  the  Act  15  Vic. 

No.  10,  authorising  the  allowance  of  commission  to  execu- 
I  tors  or  administrators,  will  not  be  acted  upon  unless  under 

special   circumstances    justifying    a    departure    firom   the 

general  rule  of  the  Court. 

In  re  Hawkins I.  E.  &  M.     73 

EXEMPTION. — Certificate  (?/!]  A  certificate  of  exemption  under 
the  Sandhurst  Mining  By-laws,  No.  7,  if  obtained  by  false 
pretences  is  not  void  ah  initio,  but  voidable  only. 

BuTLEB  V,  O'Keefe M.     16 

EXHUMATION. — Postmortem  evidence.^  On  the  application 
of  counsel  for  J".  Q,  B.,  committed  to  take  his  trial  for  the 
murder  of  M.  i.,  a  Judge  of  the  Supreme  Court  made  an 
order  permitting  exhumation  of  the  body  of  M,  L.  from  its 
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grave  in  the  Melbourne  cemetery,  for  the  purpose  of  ana- 
tomical investigation  by  surgeons  appointed  by  the  Crown 
and  the  prisoner. 

EEorNTA  V.  Beaney L.    73 

FALSE  ANSWERS  :  When  not  a  ground  for  refusing  certifi- 
cate    I.  E.  &  M.    28 

See  Cbetificate.    4. 

FALSE  PRETENCES :  When  a  ground  for  refusing  certifi- 

cate LB.  AM.    14 

See  Cebtifioate.     5. 

2. Exemption  Ticket  obtained  by,  voidable 

not  void  ab  initio M.     16 

See  Exemption. 

FOREIGN  ATTACHMENT.— ia?^«*rw  to  torit']  A  return  to 
a  writ  of  summons  in  the  words  "  He  cannot  be  found  " 
is  sufficient  within  the  Act  No.  274  sees.  211,  214.  I^er 
Stawell,  C.  J.,  and  Williams,  J.,  Barry,  J.  dissentiente. 

Wilson  v.  Thbelkeld L.  159 

2. Affidavits  of  cause  of  action,'} 

Separate  affidavits  need  not  be  made  under  the  Act  No.  274, 
sec.  211,  one  of  the  cause  of  action,  and  the  other  that  such 
cause  arose  in  Victoria ;  but  the  two  statements  may  be 
joined  in  one  affidavit. 

Wilson  v.  Thbelkeld L.  159 

3. Application  hy   garnishee    for 

sale.}  Semhle,  that  an  application  by  the  garnishee  for  a 
sale  is  necessary  to  the  validity  of  a  Judge's  Order  for  sale 
under  the  Act  No.  274,  sec.  217,  and  that  if  an  order  were 
made  by  consent  without  such  application  it  would  be  set 
aside. 

Wilson  v.  Theelkeld L.  159 

FORFEITURE. — ^The  occupants  of  a  claim  registered  it  so  as 
to  obtain  an  immunity  from  working,  on  the  ground  that 
they  were  unable  to  overcome  the  water.  Pending  the 
period  of  registration  other  parties  gave  notice  of  their 
intention  to  claim  the  ground,  alleging  that  it  had  been 
forfeited.  The  original  occupants  resumed  work  without 
re-marking  the  ground.  As  matter  of  fact  they  were  not 
entitled  to  the  exemption  they  had  obtained,  but  the  Warden 
decided  that  they  had  secured  their  title  by  resuming  work: 
Held,  by  the  Chief  Judge,  that  resuming  work  without 
abandoning  their  old  title  did  not  cure  the  forfeiture, 
irrespective  of  the  question  of  the  necessity  of  stirring  old 
pegs  on  claiming  to  hold  old  ground  under  a  new  title. 

Coles  v.  Spabta M.    21 

2. Declaration  of  abandonment  necessary  before 

Warden's  order  of M.     59 

See  Abandonment.     3. 
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3.  EOSFEITTJBE :  Of  frontage  claim  bj  taking  up  block  claim  M.    41 
See  Claim.    2. 

TEAIJD  SUMMONS.— D.  was  summoned  before  justices  for 
a  debt  under  £20,  was  ordered  to  pay,  and  he  neglected  to 
pay.  Being  then  summoned  under  the  Act  No.  284,  as 
amended  by  the  Act  No.  292,  for  examination  as  to  his 
means  of  payment  and  intentions  to  pay,  the  justices  made 
a  verbal  order  that  he  be  committed  to  prison.  A  warrant 
of  commitment,  reciting  the  yerbal  order,  was  made;  but 
before  any  written  order  or  minute  of  order  was  drawn  up, 
and  on  such  warrant,  he  was  put  in  prison.  On  motion  for 
a  rule  nisi  for  a  habeas  corpus  : — Meld,  that  the  recital  in 
the  warrant  could  not  be  contradicted  by  affidavit;  and 
that  the  magistrates  had  jurisdiction  to  make  such  an  order 
as  the  warrant  recited ;  thus  oyerruling  an  opinion  expressed 
by  the  Court  in  Adair's  case. 

In  re  Devanet,  a  prisoner L.  108 

FEAIJDULENT  INSOLVENCY :    Cumulative  sentences  on 

conviction  of L.    41 

8ee  Habeas  Cobpfs. 

FEONTAGE  CLAIM:  Forfeited  by  taking  up  block     .     .     M.    41 
8ee  Claim.    2. 

FUBNITXJEE:  Of  Assignor  of  Creditor's  Deed     ....      L.    80 
See  Ceeditob's  Deed.    8. 

QAENISHEE :  Application  by,  for  sale L.  159 

See  Fobeion  Attachment.     3. 

GAZETTE:  Notice  in,  of  roads  over  Crown  land    ....     M.     68 
See  Ceown  Land.     6. 

HABEAS  CORPUS.— G^.  M.  waa  informed  against  for  fraudu- 
lent  insolvency.  The  information  had  four  counts.  He  was 
convicted  on  each  count  separately,  and  received  four  cumu- 
lative sentences,  which  amounted  in  the  whole  to  six  years 
imprisonment  with  hard  labor.  A  motion  in  the  alter- 
native for  a  rule  nisi  for  a  writ  of  habeas  corpus,  or  for  the 
writ  itself,  on  the  grounds  that  there  is  but  one  offence  of 
fraudulent  insolvency,  that  the  four  counts  were  for  but  one 
offence,  and  that  the  Court  could  not  inflict  more  than 
three  years  imprisonment  with  hard  labor,  was,  after  con- 
sideration, refused,  with  an  intimation  that  a  contrary 
course  would  have  been  the  assumption  by  the  Court  of  a 
jurisdiction  m  error  which  it  does  not  possess.  The  Court 
will  not  on  motion  for  habeas  corpus  consider  any  arrange- 
ment between  the  prisoner  and  the  executive,  as  to  a  special 
return  on  the  writ ;  but  will  assume  that  the  officer  having 
custody  of  the  prisoner  will  make  a  usual  and  proper  return. 

In  re  Geo.  Millab L.    41 

2.  After  committal  on  Fraud  Summons    L.  108 

See  Fbaud  Summons. 
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3.  HABEAS  COEPUS:  After  conviction  as  a  Neglected  Child  L.    76 

See  NEaLZOTBD  Child.     1. 

HIEING :    Of  Ship  ;    Transfer  of  possession ;   Liability  for 

detention  by  act  of  God L.  112 

8ee  Ship. 

INFANT :  Eight  of  parent  to  sue  in  Petty  Sessions  for  damages 

to L.    53 

See  Oath.     1. 

INFOEMATION :  To  administer  surplus  Charitable  Funds      E.    82 
See  Chabitt. 

INJUNCTION.— ^yaw«^  the  Grown.']     Form  of    ...     .      B.    60 
See  Peaotice  in  EQiriTr.    7. 

2.  To  restrain  eviction   by    Crown,  from  land 

selected  under  Land  Acts £.50 

See  Cbown  Land,  3. 

3. Exclv^we  license  to  mine.']     L,  granted  to  the 

N.  Ooy.  an  exclusive  license  to  mine  under  freehold  land  of 
L.  for  all  mines  and  minerals  which  might  be  found  there- 
under, with  a  right  to  sink  shafts  on  paying  compensation. 
This  license  was  duly  registered.  Subsequently  to  such 
registration,  L.  sold  the  land  in  question  to  J7.,  who  again 
sold  it  to  the  S.  N.  Coff.  The  latter  company  having  com- 
menced mining  operations  on  the  land : — Held  that  the  N, 
Ooy.y  as  exclusive  licensees,  had  a  title  capable  of  being 
registered,  so  as  to  obtain  priority  against  all  subsequent 
registration  by  assignees  of  L. ;  that  the  case  was  one  based 
upon  contract,  and  injunction  granted  to  restrain  the  S. 
N,  Coy,  from  carrying  on  their  works. 

iNEwiirGTON  CoMPAMT  V,  Harbis E.  174 

4,  Mining  Lease — Covenant  hy  Lessor  not  to  mine.] 

The  S.  Coy.  were  the  assignees  of  a  mining  lease,  con- 
taining a  covenant  by  the  lessor  that  he  or  his  assigns 
would  not  during  the  term  mine  for  gold  on  any  part  of 
the  demised  premises,  either  by  sinking  thereupon  or 
driving  thereinto  from  any  contiguous  land.  The  assignees 
of  the  lessor  were  also  the  owners  of  land  adjoining  the 
demised  premises,  and  by  means  of  drives  from  such  a^oin- 
ing  land  undermined  the  demised  premises,  and  removed 
gold  therefrom : — Held,  that  the  undermining  being  in  no 
respect  attributable  to  the  claim  the  assignees  of  the  lessor 
had  to  the  surface  of  the  demised  premises,  it  was  a  case 
simply  of  lessees,  who  had  legal  rights,  and  was  not  distin- 
guiSiable  from  Millar  v.  TVildish;  and  motion  for  injunc- 
tion refused. 

The  Stab  Fbbehold  Compant  v.  The  Iitkebmank 

and  dubham  compant e.  181 


JVant  of  interest  in  suhject  matter.]    Where  it 

appeared  by  on  affidavit  of  a  detendant,  sought  to  be 
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enjoined,  that  he  had  parted  with  all  his  interest  in  the 
land,  the  subject-matter  of  the  suit,  before  the  institution  of 
the  suit,  which  assertion  was  not  denied  by  the  plaintiffs, 
motion  for  injunction  dismissed. 

NEWDrGKTON  Company  v.  Habbis E.  174 

INSOLVENCY. — Contempt,  by  non-payment  of  money  under 

Order  of  Court,  purgea  by L.      8 

See  Contempt.    2. 

2. Fraudulent,']  Cumulative  sentences  on  convic- 
tion of L.    41 

8ee  Habeas  Cobpus. 

INSOLVENT :  Grant  of  Certificate  to I.  E.  &  M.    17 

8ee  Cebtificate.     1. 

2.  Uncertificated,']    J.  H,  K,  was  insolvent  in  1865, 

in  1859,  and  in  1862.  On  the  first  insolvency  his  certificate 
was  suspended  for  one  year.  At  the  end  of  that  time  it  was 
not  applied  for.  On  the  second  insolvency  a  certificate  was 
obtained.  On  the  third  insolvency  the  certificate  was  sus- 
pended for  six  weeks,  and  then  obtained.  On  the  14th  May, 
1866,  J,  JBL,  K.  was  elected  a  councillor  of  the  borough  of 
Prahran.  On  the  31st  May,  1866,  he  obtained  his  certifi- 
cate on  the  insolvency  of  1855.  An  order  n%8i  to  oust  from 
office  under  the  "  Mtmicipal  Corporations  Act,  1863,"  No. 
184,  sec.  146,  having  been  obtained : — Held,  that  J,  JBL.  K, 
was  an  uncertificated  insolvent  within  the  meaning  of  the 
''  Municipal  Corporations  Act,  1863,"  sec.  33,  and  as  such 
incapable  when  elected  of  being  elected  a  councillor. 

Eegina  v.  Knipe L.    47 

INTEEEST :  Justice  of  the  Peace  not  disqualified  by      .     .      L.  130 
See  Justice  op  the  Peace. 

2.  Want  of,  in  Plaintiff E.  174 

See  Injunction.    6. 

INTESTATE'S  EEAL  ESTATE.— Administrator—Accounts.] 
Semhle,  that  it  is  generally  more  convenient  that  the  undis- 
posed of  real  property,  and  the  personal  property,  should  be 
administered  by  the  same  person;  but,  in  such  a  case, 
separate  accounts  of  the  different  parts  of  the  property 
should  be  kept. 

In  re  Moobb I.  E.  &  M.     77 

2. Conversion  of  real  estate  into 

personalty.]  The  Act  No.  230  does  not  of  itself  convert 
real  into  personal  estate,  but  requires  an  application  for 
administration  to  be  made,  whicn,  when  granted,  has  a 
retrospective  effect  to  the  death  of  the  intestate.  Until 
then  the  property  continues  real  estate,  with  all  the  inci- 
dents of  real  estate. 

English  v.  English , E.  170 

3. Lands  held  u^on  trust — Part- 
ner,]   The  Act  No.  223,  as  to  the  distribution  of  real  estate 
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upon  intestacy,  is  confined  to  cases  in  which  the  deceased 
was  the  beneficial  owner  of  the  property,  with  power  to 
dispose  of  it  really  and  beneficially ;  and  does  not  extend 
to  property  which  he  held  as  a  trustee,  either  directly  or 
constructively.  Rule  to  administer  refused  as  to  lands 
held  by  a  deceased  partner,  upon  a  constructive  trust  for 
the  partnership. 

J»r(?  TwoMET LE.&M.     67 

4.  INTESTATE'S  EEAL  ESTATE.— Por^Z  mtestacv.']  The 
Act  No.  230,  authorising  the  grant  of  a  rule  to  aininister 
undevised  real  estate,  is  applicable  to  a  partial  intestacy; 
and  in  such  a  case  a  rule  will  be  granted,  varied  in  form 
£rom  that  given  in  the  schedule  to  the  Act,  so  as  to  meet 
the  particular  case. 

In  re  Mooeb I.  E.  &  M.     77 

6. JProperti/  held  on  lease  under 

Land  Act  1862.]  Whether  a  rule  under  the  Act  No.  230, 
to  administer  undevised  real  estate,  does  or  does  not  operate 
upon  property  of  which  the  intestate  had  a  lease  under  the 
"  Land  Act  1862,"  sec.  23,  quare. 

In  re  Wai^lib I.  E.  AM.     79 

6. Separate  rules  to  administer.'] 

There  is  nothing  in  the  "  transfer  of  Land  Statute'*  forbid- 
ding separate  motions  for  rules  to  administer  land  under 
that  Act,  and  land  not  under  that  Act;  and  sepaerate  rules, 
if  applied  for,  will  be  granted  at  the  a(k[iinistrator*s  risk  as 
to  costs ;  for  the  costs  of  an  unnecessary  motion  will  not  be 
allowed  on  passing  the  administrator's  accounts. 

In  re  Mobbiboit I.  E.  &  M.     84 

JETTISON:  Custom  as  to  loading  Ships L.       5 

See  Pleadino  at  Law.     2. 

JUDICIAL  SEPAEATION.— JElftfc^  on  separate  Estate.]  By 
ante  nuptial  settlement  real  and  personal  property  of  the 
wife  was  settled,  so  that  the  income  during  the  joint  lives  of 
husband  and  wife,  was  payable  to  her  for  her  separate  use, 
without  power  of  anticipation.  The  wife  having  obtained 
a  decree  of  judicial  separation,  instituted  a  suit  against  the 
trustees  of  the  settlement  praying  for  an  absolute  convey- 
ance to  her,  of  all  the  settled  property.  Seld,  that  the 
property  was  not  acquired,  and  had  not  come  to  or  devolved 
upon  her,  since  the  decree,  within  the  meaning  of  No.  268, 
sec.  54 ;  that  although  a  woman  entitled  to  property  with 
a  clause  against  anticipation,  <&c.,  may,  whilst  unmarried, 
require  it  to  be  discharged  of  this  restriction ;  yet  a  woman 
judicially  separated  is  not  for  all  purposes  to  be  deemed 
unmarried ;  and  bill  dismissed  with  costs. 

Mackintosh  t?.  Clabke E.    77 

JURISDICTION.— 7»  U^uity— Service  out  of  jurisdiction.] 
The  Court  has  no  jurisdiction  to  make  an  order  for  service 


INDEX.  XXIX 

PAOB 

of  the  bill  out  of  the  jurisdiction,  where  the  eauBe  of  suit 
arose  out  of  Victoria,  and  the  relief  sought  is  entirely  per- 
sonal against  the  defendant  out  of  the  jurisdiction. 

LoBiNQ  r.  Beown E.    94 

2.  JTJEISDICTION.— Of  County  Ootirt.]     None  to  entertain 

proceedings  to  recover  deficiency  in  poimdage  fees,  &c.        L.     46 
See  Inpba.     6. 

3.  Of  Court  of  Mines.']      The  Judge  of  a 

Court  of  Mines  has  the  like  power  of  settlement  of  the 
question  of  fact  on  appeal  under  the  "  Mining  Statute 
1865,"  sec.  218,  which  ne  would  have  in  his  original  juris- 
diction under  sec.  137. 

BBBNiTAif  V.  Watson M.    66 


Of  Justices. — Limitation  period  of  twelve 


months  under  No.  267,  sec.  51. — Rate. — Demand.']  A 
borough  rate  was  struck  in  May,  1865.  The  demand  in 
vmting  and  nonpayment  for  fourteen  days  after  demand, 
required  by  the  Act  No.  184,  sec.  205,  had  not  gone  by,  till 
April,  1866.  A  complaint  before  Justices  against  the  rate- 
payer for  non-payment  was  heard  in  August,  1866,  and  the 
magistrate  dismissed  the  complaint  for  want  of  jurisdiction, 
on  the  ground  that  under  the  Act  No.  267,  sec.  51,  the 
complaint  was  not  made  within  twelve  months  from  the 
time  when  the  matter  of  such  complaint  arose.  On  appeal, 
Held,  that  the  limitation  period  ran,  not  from  the  striking 
of  the  rate,  but  from  the  expiration  of  fourteen  days  after 
demand  in  writing  ;  that  such  period  had  not  expired,  and 
the  magistrate  had  jurisdiction. 

The  Mayoe,  &c.,  of  Sandhubst  v.  Bbodebigk    .      L.  108 

5 . Of  Justices. — Notice  of  appeal  from  Bate.  ] 

Under  the  Act  No.  176,  sec.  199,  a  shire  rate  was  made 
1st  August,  and  the  nearest  Court  of  Petty  Sessions  would, 
and  did,  sit  August  2,  16,  30,  and  September  13,  and  a  notice 
of  appeal  was  given  August  22,  of  an  appeal  to  be  heard 
September  13.  Held,  that  the  notice  was  good ;  and  that 
the  magistrates  had  jurisdiction  to  hear  the  appeal  Septem- 
ber 13,  and  were  wrong  in  dismissing  it  for  want  of  juris- 
diction. A  rule  nisi,  under  the  Act  No.  267,  sec.  138,  to 
forthwith  proceed  to  hear  and  determine,  was  therefore 
made  absolute  with  costs  against  the  shire. 

EKGmA  -p.  McLachlait L.  120 

6.  — ; Of  Justices  Under  "  Found  Act:']     The 

right  given  to  poundkeepers  by  the  "  Fov/nd  Act,''  18  "Fie., 
No.  30,  sec.  22,  to  recover  any  deficiency  in  poundi^e  fees, 
charges,  and  expenses  in  the  proceeds  of  impounded  animals, 
can  only  be  enforced  by  the  specific  remedy  before  Petty 
Sessions  given  in  the  same  enactment,  and  the  County  Court 
has  no  jurisdiction. 

BouBKB  V.  Jones L.    46 
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7.  JTJEISDICTION :    Cf  Warden.']    To  adjudicate  in  casea  of 

disputed  ownership  of  claims M.     35 

See  By-law.     1. 

JTJBrY. — De  meduBtate. — Peremptory  challenge.]  A  foreigner 
on  trial  by  a  jury  de  medi43Btate  has  no  right  of  peremptory 
challenge  as  regards  the  foreign  panel  then  returned  by  the 
sheriff. 

Eegina  v.  Ah  Toon L.    31 

2.  Fees  of  J]     Contract  to  pay  day-money  beyond  the 

statutory  lees,  illegal L.  117 

See  CoNTBACT.     3. 

JUSTICE  OF  THE  ¥Ek(JE.—I>i8qualificatum  by  interest 
repealed.']  F.,  the  mayor  of  the  borough  of  St.  Kilda, 
adjudicated  on  an  application  by  the  borough  for  an  order 
against  a  ratepayer,  for  the  payment  of  rates.  The  rates 
had  accrued  due,  and  F's  interest  in  them  as  a  ratepayer 
had  arisen  before  the  passing  of  the  "  Justices  of  the  Peace 
Statute  1865,"  No.  267,  sec.  136.  On  rule  nisi  for  prohi- 
bition against  further  proceeding  with  the  order,  on  the 
ground,  among  others,  that  Jl,  an  adjudicating  iustice,  was 
disqualified  by  interest  in  the  subject  matter  ol  complaint. 
Held,  that  the  disqualification  was  expressly  removed  by 
the  Act. 

Eeoina  v.  Fobd L.  130 

LANDLORD :  Eight  of,  to  distrain  on  cattle  of  strangers   .      L.  128 
See  DiSTHAiNT. 

LAECENY:  Evidence  of   .     .     .     .     , L.    75 

See  Conviction.     1. 

LEASE. — By  Mortgagee  and  Mortgagor.]  P.,  mortgagee,  by  W. 
his  attorney,  and  S.,  mortgagor,  joined  in  granting  a  lease 
for  one  year,  with  a  covenant  by  P.  and  JT.,  that  they 
would,  if  so  requested  by  the  tenants,  grant  a  renewal  for  a 
further  term.  The  tenants  served  a  written  notice  upon 
W.  only,  requiring  a  further  lease,  and  continued  after  the 
expiration  of  the  demise,  paying  rent  to  jBT.  as  before.  Held, 
that  the  right  of  renewal  was,  by  the  request  made  to  W., 
saved  in  equity  as  against  both  P.  and  M. ;  and  that  JT., 
continuing  to  receive  the  rent  after  thef  year  without  fresh 
bargain,  must  have  been  conscious  that  the  tenants  regarded 
their  right  of  renewal  as  recognised. 

Blackwell  v.  Smylt E.      1 

2.  Mining.]     See  MrNiNo  Lease. 

3. Under  Land  Acts  1862  and  1866.]    Proper  covenants  E.  141 

See  Ceown  Lands.     1. 

LICENCE. — 2b  mine.]      Exclusive;    Injunction    to   restrain 

breach     .    ' E.  174 

See  Ikjunction.     3. 
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2.  LICENCE. — 8eab — Scienter. — Appeali]  An  application  for  a 
scab  license  made  after  tlie  inspector  has  come  upon  the 
station  for  the  express  purpose  of  examining  the  sheep,  is 
too  late.  Where  on  an  appeal  case,  stated  by  magistrates  on 
dismissing  an  information  under  the  Scab  Act,  the  informa- 
tion was  not  before  the  Supreme  Court,  and  the  case  as 
stated  did  not  negative  either  knowledge  by  the  defendant, 
a  sheep-owner,  oi  his  sheep  being  affected,  or  circumstances 
from  which  that  knowledge  might  have  been  inferred,  the 
Court  held  it  unnecessary  to  consider  whether  on  the 
authority  of  Stinson  v.  Brouming,  it  should  go  into  a  ques- 
tion of  scienter  in  the  defendant,  which  was  not  raised  on 
his  behalf  before  the  magistrates  below  ;  and  also  unneces- 
sary to  consider  whether  the  point,  even  if  now  considered, 
would  be  of  anv  avail  to  the  defendant. 

Shaw  v,  rniLLiPS L.  155 

LIEN :  On  proceeds  of  sheep E.  188 

See  Equitable  Assignment. 

LIMITATION  OF  ACTION:  Tnder  No.  267,  sec.  51  .     .      L.  108 
See  JuBiSDiCTiON.     4. 

LOAN  :  To  Company  incorporated  under  No.  228  .     .     .  L.  162, 168 
See  Company.     3,  4. 

LOCAL  COURT  REGULATIONS :  Held,  not  uWa  vires      M.     29 
See  Machine  Abea. 

LOTTERY. — A  person  not  "  beneficially  interested  "  in  a  lot- 
tery cannot  be  summarily  convicted  under  the  "  Folice 
Offences  Statute  1865,"  No.  265,  sec.  31,  for  drawing  for  a 
prize  in  such  lottery  by  a  mode  of  chance. 

Bebgin  V,  Cohen L.  138 

MACHINE  AREA.— TiVZ<?  to  JReef  within.]  Plaintiffs,  occu- 
pants of  ground  held  under  a  permit  from  a  Warden  for  the 
erection  of  machinery,  complained  of  a  trespass  under  their 
area,  by  the  holders  of  a  claim  on  the  Beehive  Reef  at 
Maldon,  who  followed  the  dips  and  angles  of  the  reef,  under 
the  authority  of  No.  3  of  the  Local  Court  Regulations  of 
6th  March,  1857  : — B^eld,  reversing  the  judgment  of  the 
Court  of  Mines,  that  such  regulation  was  not  ultra  vires; 
that  the  Plaintiffs,  who  had  mined  in  their  machine  area 
could  have  no  title  to  the  reef  in  dispute  but  that  of 
unlawful  occupation;  and  that  the  Defendants  were  in 
constructive  possession  of  the  gold  as  connected  with  the 
reef  on  which  their  claim  was  marked  out. 

Vivian  v.  Dennis M.    29 

MAIN  DRIVE :  Obligation  of  advancing M.     41 

See  Claim.     1. 

MAINTENANCE  OF  INFANT:  The  Court  will  not,  upon 

motion,  vary  an  allowance  fixed  by  decree E.     74 

See  Pbactice  in  Equity.     3. 
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MANAQEE.— -Of  Chmpany   (Severed).]     Appointment  of, 

need  not  be  under  seal L.    85 

See  Company.    6. 

MANDAMUS. — Sufficiency  of  matters  returned.']  On  argu- 
ment against  the  sufficiency  of  a  return  made  by  a  borough 
to  a  writ  of  mandamus  enjoining  payment  of  aa  officer's 
salary :  Held,  (1)  that  it  was  not  necessary  for  the  prose- 
cutor first  to  have  reduced  his  claim  to  a  sum  certain  by 
bringing  an  action  and  recovering  a  judgment ;  (2)  that  the 
denial  of  the  prosecutor's  appointment  to  his  office  was 
insufficient  as  matter  of  defence,  where  it  was  admitted 
that  his  work  was  necessary  work  and  was  done  and  ac- 
cepted; (3)  that  it  was  no  defence  to  the  writ  that  the 
books  of  the  corporation  had  been  carried  off  by  the  mis- 
feasance of  persons  in  conspiracy  with  the  prosecutor; 
(4>)  that  it  was  no  defence  that  an  action  against  the 
borough  for  the  same  cause  of  action  by  the  same  prose- 
cutor was  now  pending  ;  but  (5)  that  it  was  a  good  matter 
of  defence  that,  as  matter  of  fact,  there  had  been  no  esti- 
mate of  the  money  required  for  this  claim,  prepared  under 
the  Act  No.  184,  sec.  186,  or  other  compliance  with  that 
Act,  sees.  186  to  190,  in  respect  of  the  money  required  for 
this  claim  ;  that  there  were  now  no  funds  applicable  to  this 
claim,  and  that  there  could  be  none  made  applicable,  unless 
by  illegally  striking  and  levying  a  retrospective  rate  to 
meet  the  claim.  On  the  former  points  (inter  alia),  the 
Court  refused  an  issue  on  the  return ;  but  on  the  latter 
point  alone  the  Court  granted  leave  to  traverse  and  take 
the  finding  of  a  jury  on  the  truth  of  the  return. 

The  Qtteeit  on  the  prosecution  of  Joseph  Ikying  v. 

The  Mayok,  &c.,  op  Footsckay L.     9 

MEDICAL  OFFICEE:  Of  Passenger  Ship L.    91 

See  Passekgeb  Act,  1855. 

MEMORIAL :  Of  Creditor's  Deed I.  E.  &  M.    66 

See  Cbeditok's  Deed.     4. 

2.  Of  Mining  Company,  Begistration  of  .     .     .      L.      1 

See  Company.    6. 

MINER'S  'RIQUT.—Ei^ht  to  sue.]  Where  a  plaintiff  in 
Equity  held  a  miner's  right  at  the  time  when  his  title  to 
relief  first  arose,  and  also  at  the  time  of  filing  his  bill ; 
but  had,  during  a  portion  of  the  interval,  been  without 
one :  Seld,  that  this  was  a  sufficient  compliance  with  the 
Act  No.  32,  sec.  90. 

NiEMAiTN  V.  Wellee E.  125 

2. Mort^a^or.]    A  mortgagor  of  mining  shares, 

seeking  redemption,  is  not  liable  to  the  necessity  of  hold- 
ing a  miner's  right  under  the  Act  No.  32,  sec.  90. 

NiBMAiTN  V,  Wellee E.  125 
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3.  MTNEH'S  niGtRT—Mort^a^or.]  It  is  not  necessary  for  a 
mortgagor  of  mining  shares,  to  have  been  in  continuous 
possession  of  a  miner's  right,  from  the  time  of  the  mort- 
gage, to  entitle  him  to  institute  a  suit  to  redeem. 

Salmon  v.  Mulcahy  .     .     .     .     , E.  139 

MINING  CLAIM :  See  Claim. 

MINING  JjEkSK—Besidence  site — Encroachment, 1  F.  being 
in  occupation  of  ground  ias  a  residence  site,  the  K,  company 
applied  for  a  lease  of  such  site  with  other  adjoining  ground, 
and  commenced  mining  on  the  ground  and  within  the 
site  occupied  by  F.  The  lease  was  subsequently  granted, 
but  that  part  of  the  ground  whereon  F.  lived  was  excised. 
Seld,  that  an  action  for  encroachment  might  be  sustained 
by  F,  against  the  applicants  for  the  lease. 

Fahey  V,  Koh-i-noor  Company M.      4 

2. Orders  in  Council — Advertisements.']      An 

applicant  for  a  mining  lease  taking  proceedings  against 
trespassers  pending  the  decision  on  such  application,  is 
bound  to  prove  not  only  that  he  has  marked  the  ground 
out,  but  that  he  has  inserted  advertisements  as  required 
by  the  Orders  in  Council  of  the  13th  October,  1862,  and 
such  Orders  in  Council  are  not  ultra  vires. 

Ceaig  v.  Adams M.     19 

3.  Breach  of  Covenant  by  lessor  not  to  mine  ; 

Injunction E.  181 

See  Injunction.    4. 

MINING  ON  PRIVATE  PEOPEETY:  Injunction  granted 

to  restrain E.  174 

See  Injunction.     3. 

2. Injunction   refused 

to  restrain E.  181 

See  Injunction.     4. 

MISCONDUCT  CONDUCING  TO  ADULTERY.— A  wife 
obtained  a  decree  against  her  husband  for  judicial  separa- 
tion on  the  ground  of  cruelty.  Subsequently  she  com- 
mitted adultery.  On  petition  by  the  husband  for  divorce, 
Heldy  that  the  decree  of  separation  had  not  conduced  to 
the  subsequent  adultery  of  the  wife,  and  decree  granted  for 
dissolution  of  the  marriage. 

Bailey  v.  Bailey  and  Ghay I.  E.  &  M.     89 

MISDEMEANOR. — Solving  noxious  weeds — Evidence  of  malice 
— Injury  not  direct,]  Jf ,  after  using  malicious  expressions 
to  R.,  sowed  the  seeds  of  noxious  weeds  (drake,  sorrel,  and 
wild-oats)  in  his  cultivated  land;  and  the  noxious  seeds 
germinated,  and  did  damage  to  the  extent  of  £27.  Having 
been  convicted  of  an  offence  against  the  204th  section  of 
the  "  Criminal  Law  and  Practice  Statute  1864,"  No.  233:— 
Held,  on  a  case  stated,  that  the  conviction  was  right. 

EEaiNA  V.  Maund L.    96 
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MISDESCEIPTION :  Contract  rescinded  for L.     57 

See  CoNTEACT.     6. 

MISEEPRESEXTATION :  Eefusal  of  Certificate  for  con- 
tracting debts  by I.  E.  &  M.     14 

See  Cektificate.     5. 

MOETGAGE. — Mining  shares.]  The  principle  once  a  mort- 
gage always  a  mortgage  applies  to  shares  in  mining  com- 
panies, and  must  be  followed  out  with  such  allowances 
as  the  character  of  the  case  may  require.  A  new  rule 
is  not  to  be  created  for  this  species  of  property.  In  Octo- 
ber, 1861,  the  plaintiff,  in  consideration  of  £18  cash,  and 
of  a  debt  of  £20  due  to  him  by  W.  S(  W.,  gave  a  bill  of 
exchange,  and  a  memorandum  of  sale,  of  a  mining  share 
to  W.  &  W.,  who  gave  him  a  written  undertaking  to 
return  the  share  upon  payment  of  the  bill.  After  the  bill 
fell  due  the  plaintiff  absconded.  W,  Sf  W,  then  transferred 
the  share  (which  was  afterwards  subdivided  into  eight 
shares)  into  their  own  names,  paid  calls  in  arrear  and 
ftirther  calls,  and  took  an  active  part  in  the  management  of 
the  company.  For  about  two  years  the  shares  were  unsale- 
able, but  at  the  end  of  that  time  they  rose  greatly  in  value, 
and  W.  Sf  W,  received  about  £1,200  in  dividends.  The 
plaintiff  then,  hearing  of  the  rise  in  value,  returned  to 
Victoria  from  New  Zealand,  and  applied  to  redeem.  After 
his  application,  and  notice  in  the  newspaper,  cautioning 
purchasers,  M.  Sf  K.  respectively  purchased  from  W.  Sf  W. 
before  the  shares  were  transferred  in  the  books  of  the  com- 
pany, the  plaintiff  filed  his  bill  for  redemption  against 
W.  Sf  W,  and  M.  Sf  K,  ^  purchasers  with  notice : — Heldy 
that  the  original  transaction  was  a  mortgage,  and  that  the 
plaintiff"  was  entitled  to  redeem  as  against  W.  Sf  W,,  an 
option  of  issues  as  to  notice  being  given  to  M.  Sf  K, 

Niemann  v.  Welleb E.  125 

2. By  Company  incorporated  under  No.  228 .      L.  162 

See  Company.     3. 

3. Of  partnership  assets  by  one  of  two  partners  E.  188 

See  Paetnee.     3. 

MUNICIPAL  COEPOEATION  :  Eetum  by  to  mandamus     L.      9 
See  IVIandamus. 

EATES :  Interval  between  making  two    .     .      L.     69 

See  Yeae. 

MUEDEE :  Evidence  of L.     73 

See  Exhumation. 

NEGLECTED  QllTLD.—JEvidence  of  minority  under  No.  216, 
sec.  16.]  S.  B.  was  charged  before  magistrates  in  Octo- 
ber, 1865,  as  a  "  neglected  child  "  under  the  Act  No.  216. 
No  evidence  at  all  was  given  of  her  age,  but  the  magis- 
trate was  "  of  opinion  that  she  was  under  fifteen  years." 
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She  was  convicted  and  sentenced  to  six  hours  of  imprison- 
ment, and  in  addition  it  was  directed  that  she  be  sent  to 
Sunbury  Eeformatory  school.  She  escaped  thence,  was 
captured,  tried  and  convicted  of  the  escape,  and  sentenced 
to  further  detention.  After  an  unsuccessful  application  * 
for  certiorari,  an  application  was  made  for  habeas  corpus. 
On  this  application: — Held,  that  under  the  Act  No.  216, 
sec.  12,  the  magistrate  is  not  bound  to  take  any  evidence  at 
all  of  the  child's  age ;  that  he  may  form  his  "  opinion  "of 
the  age  of  the  child,  not  only  when  conflicting  or  meagre 
evidence  has  been  "  unsatisfactory,"  but  also  when  there  is 
no  evidence  at  all — the  words  "  unsatisfactory  evidence " 
including  in  their  scope  "no  evidence  at  all;"  and  that, 
therefore,  the  first  conviction  was  right,  and  the  second 
well  based  on  it. 

In  re  Sabah  Brazenall L.     76 

2.  NEGLECTED  CB.1TjT>,— Second  conviction— Certiorari.']  S. 
B.  was  charged  before  magistrates  in  October,  1865,  as  a 
"  neglected  child  "  under  the  Act  No.  216.  No  evidence 
at  all  was  given  of  her  age ;  but  the  magistrate  was  of 
"opinion  "  that  she  was  under  fifteen  years.  She  was  con- 
victed, sentenced  to  six  hours'  imprisonment,  and  in  addition 
it  was  directed  that  she  be  sent  to  Sunbury  Reformatory 
School.  She  escaped  thence,  was  capturea,  convicted  in 
July,  1866,  of  the  escape,  and  sentenced  to  further  deten- 
tion. In  September,  1866,  certiorari  was  applied  for  that 
the  proceedings  might  be  quashed  on  the  ground  that  she 
was  over  fifteen  in  October,  1865,  at  the  first  conviction, 
and  on  the  ground  that  the  magistrate  took  "  no  evidence 
whatsoever  "  of  her  age  at  the  first  conviction : — Held,  that 
the  application  was  too  late  as  to  the  first  conviction,  and 
nugatory  as  to  the  second,  which  could  not  be  upset  till 
after  the  overthrow  of  the  first. 

In  re  Saeah  Brazenall L.     76 

NEW  TEIAL :  No  appeal  to  Privy  Council  from  rule  granting  L.  132 
See  Appeal.     1. 

''J^OJSr  UST  IlfFUNTUS:''  B^tumof L.  159 

See  Foreign  Attachment.     1. 

NOTICE. — Issue  as  to.]  Where  notice  is  not  distinctly  proved 
against  a  purchaser,  the  Court  may  direct  an  issue  as  to 
notice. 

Niemann  v.  Weller E.  126 

2.  Bj/  possession,  of  tenant's  riff ht  of  renewal]    Where 

tenants  hold  under  a  lease  with  a  covenant  for  renewal  on 
their  request,  and  have  requested  such  renewal,  their  pos- 
session as  tenants  is  constructive  notice  to  all  purchasers, 
of  their  equitable  rights  to  renewal  under  the  lease,  and  also 
of  the  request  to  renew  having  been  made. 

Blackwell  v.  Smtly E.      1 

c  2 
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3.  NOTICE.— Of  Trial.— A  notice  of  appeal  from  a  Warden 
headed  "  For  trial  by  assessors,"  and  setting  out  the  grounds 
of  appeal,  but  not  any  question  of  fact  or  issue  which  the 
appellants  required  to  be  tried  by  assessors,  is  not  a  suffi- 
cient notice  of  trial  by  assessors  under  the  provisions  of  the 
"  Mining  Statute  1865,"  sec.  217. 

Bbejotan  V,  Watsok M.    65 

4. Of  Appeal  from  Hate.]     Time  for L.  120 

See  JuBiSDiCTiON.     5. 

6. Of  equitable  assignment.']     Held  unnecessary  under 

circumstances E.  188 

See  Equitable  Assignment. 

Of  sale  hy  SheHff.]  Under  19  Vic.,  No.  19,  sec.  176  L.  127 


See  Sheeipf's  Sale. 

7.  Eegistration  ineffectual  with '  E.     11 

See  Eechsteatiok.     1. 

OATH. — Proceeding  coram  nan  judice — Perjury — Assault  on 
infant — Suit  in  Court  of  Petty  Sessions  by  parent  for  damages.] 
An  infant  was  assaulted,  and  his  father  sued  the  trespasser  for 
damages  in  a  plaint  before  justices  in  Petty  Sessions,  claim- 
ing such  damages  as  due  to  himself  The  defendant  on  the 
hearing  of  that  plaint  swore  that  he  did  not  lay  a  hand  on 
the  infant.  For  thus  swearing,  an  information  was  laid 
against  him  in  the  Supreme  Court  for  perjury,  and  he  was 
convicted.  A  question  of  law  being  reserved  by  the  Judge 
of  the  Supreme  Court : — Held,  that  the  proceeding  by  the 
father  before  Justices  in  Petty  Sessions,  to  recover,  as  in  his 
own  right,  damages  for  the  assault  to  his  infant  son,  and  the 
oath  in  such  proceeding  were  coram  non  judice;  and  the  con- 
viction for  perjury  assigned  on  such  oath  bad. 

Eegina  v.  Chables L.    53 

Chinese  witn^'ss.]     A  Chinese  witness  may  be  sworn  on 


the  Bible.  The  form  of  administering  the  oath  is  imma- 
terial ;  the  substance  only  is  essential.  If  a  witness  declare 
that  a  special  form  is  binding  on  his  conscience,  the  Court 
is  obliged  to  accept  it. 

Reqina  v.  McIlbee L.    32 

OFFICE:  Distinction  between  "Situation"  and     ....      L.     85 
See  Company.     6. 

OBDEB :  Distinction  between  convictions  and  orders  now  very 
narrow. 

In  re  Detanet L.  103 

ORDEES  IN  COUNCIL :  As  to  mining  leases,  not  ultra  vires  M.     19 
See  Mining  Lease.     2. 

PARENT :  Right  to  sue  in  Petty  Sessions  for  damage  to  in&Jit  L.    53 
See  Oath.     1. 
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PAlEiT'N^n.—Exclu(fed— Nature  of  relief.]  P.  was  entitled  to 
one-third  of  mining-claim  A,  and  to  one-sixth  of  an  adjoin- 
ing claim  B.  The  other  shareholders  in  the  two  claims, 
without  P.^s  consent,  agreed  to  amalgamate  the  claims  and 
form  a  company  under  No.  228,  with  1,800  shares ;  900  to 
be  divided  amongst  the  shareholders  in  claim  A,  and  the 
other  900  amongst  the  shareholders  in  claim  B.  This 
amalgamation  was  effected,  and  the  new  company  registered 
and  incorporated.  P.  was  allotted  150  shares  in  respect  of 
his  interest  in  claim  B ;  but  the  other  shareholders  in  claim 
A  refused  to  recognise  his  right  as  a  shareholder  in  that 
claim,  and  divided  the  900  shares  amongst  them,  excluding  P. 
On  a  bill  by  P.  against  the  incorporated  company  and 
its  legal  manager,  praying  that  he  might  be  declared  a 
partner  in  the  company  and  entitled  to  450  shares,  and  for 
issue  to  him  of  scrip  accordingly: — Held,  that  the  plaintiff 
had  no  right  to  object  to  other  shareholders  in  the  two 
claims  forming  themselves  into  a  company  and  assigning  to 
him  150  shares  only,  or  totally  excluding  him ;  that  his 
grievance  consisted  in  the  amalgamated  company  having 
appropriated  to  themselves  his  third  of  claim  A ;  and  that 
he  had  a  right  to  claim  that  third ;  but  not,  without  agree- 
ment, to  claim  a  number  of  shares  in  the  amalgamated  com- 
pany as  an  equivalent  for  it: — Held  also  that  plaintiff 
might  have  a  case  against  the  other  shareholders  in  claim 
A  individually,  for  having  appropriated  his  property  as 
theirs  in  the  amalgamation. 

Fable  v,  Haep  of  Esin  Compact E.    98 

2.  Assignment  by,  in  trust  for  creditors  .     .  I.  E.  &  M.     56 

See  Creditor's  Deed.     1. 

3. One  partner  can  bind  his  co-partner  by  a  mortgage 

of  personal  property  of  the  partnership,  to  secure  a  partner- 
ship debt. 

Williamson  v.  Cunningham E.  188 

PARTITION. — Agreement  for  partition  entered  into  by  trustees 
without  power  to  partition,  and  partly  acted  upon  by  con- 
veyance, confirmcQ  at  the  hearing,  without  a  reference,  it 
appearing  from  the  evidence  that  confirmation  of  the  agree- 
ment would  be  beneficial  to  infant  cesiuis  que  trustent. 

Thomson  v.  Cijnninohame E.    91 

PASSENGEE  ACT,  1S55.— Medical  officer  and  third  mate 
answerable,  if  not  "  in  charge  "  of  ship.]  The  "  medical 
officer  "  of  a  passenger  ship,  and  her  third  mate,  the  latter 
not  being  at  the  time  in  charge  of  the  ship,  are  both  within 
the  meaning  of  the  words  "  any  person  on  board"  in  the 
'•  Passenger  Act  1855,"  sec.  60,  and  are  subject  to  punish- 
ment by  order  of  magistrates  for  an  offence  against  the 
Order  in  Council  (par.  20),  issued  under  that  statute  7th 
January,  1864,  and  gazetted  in  Victoria  18th  March,  1864. 

Eegina  v.  Hill.     Same  v.  Smith L.     91 
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PASTOEAL  TENANTS  OE  THE  CEOWN:  Eight  of,  to  sue 
the  Crown,  under  No.  49,  for  specific  performance  of  con- 
tract to  grant  leases E.     18 

See  Crown.     2. 

PENALTY.—  Under  "  Land  Act  1862 :"    Confined  to  Selectors 

under  that  Act E.  141 

See  Crown  Lands.     2. 

PEEJUEY :  None  where  proceeding  coram  nan  judice     .     .      L.     53 
See  Oath.     1. 

PETITION.— ^or  Winding-up  Order.]    When  to  be  verified    E.    81 
See  Practice  in  Equity.     13. 

Under  No.  213,  sec,  94.]     For  Sale  of  Land      .      E.    95 


See  Settled  Estate. 

PLEADING  AT  Jjk^,— Replication  lad  for  neither  traversing 
nor  confessing  and  avoiding  plea.^  By  written  agree- 
ment P.  "let  and  rented  unto"  W.  an  hotel  in  TaJbot, 
calling  it  "  my  house "  throughout  the  agreement,  and 
signing  simply  "  Warren  Potter,^*  without  disclosing  any 
other  person  as  principal.  P.  becoming  insolvent,  his 
official  and  trade  assignee  sued  W,  for  a  balance  of  rent. 
The  defendant  pleaded  that  P.  made  the  said  agreement  ajs 
agent  for  P.,  and  not  otherwise,  and  that  after  the  making 
of  the  agreement,  and  both  before  and  after  the  rent  was 
due,  and  before  suit,  P.  gave  defendant  notice  not  to  pay 
the  rent  to  P.  The  plaintiffs  replied,  simply  setting  out 
the  agreement.  Defendant  demurred  for  that  the  replica- 
tion neither  traversed  nor  confessed  and  avoided  the  matter 
pleaded : — Held,  that  the  replication  was  bad,  and  the  pleas 
good,  and  judgment  entered  for  defendant. 

Jacomb  t?.  Wrigley L.  137 

2. Traverse — Policy,  marine — Custom 

as  to  loading  ships.'}  In  an  action  on  a  marine  policy  over 
the  ship  "  Lindsags,'*  the  declaration  averred  a  custom  con- 
cerning the  loading  of  sheep,  carried  for  hire  by  ships  from 
Newcastle,  New  South  Wales,  to  New  Zealand,  to  load  "on 
the  deck  "  a  reasonable  number  of  the  sheep  carried;  and 
that  a  reasonable  number  were  so  loaded  on  the  ^* Lindsays;'* 
that  some  of  those  so  loaded  were  necessarily  jettisoned  for 
the  safety  of  the  ship  from  perils  of  the  seas ;  and  that 
plaintiff"  had  to  pay  general  average  for  the  ship.  The 
fourth  plea  averred  a  coimter  custom  when  sheep  were 
loaded  on  deck,  not  to  pay  general  average  for  any  of  them 
jettisoned ;  and  that  by  reason  of  this  custom  plaintiff  had 
not  become  liable  for  contribution  as  general  average.  On 
demurrer : — HeM,  that  the  plea  was  bad  for  not  traversing 
the  policy  or  the  custom  set  up  by  the  plaintiff!, 

Lindsay  v.  Hopkins L.      5 

PLEADING  IN  EQUITY.— A  party  of  sixty-three  individuals 
were  registered  as  owners  of  a  claim,  xinder  the  title  of  the 
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"  Warrior  Gold-mining  Company."  Eight  of  the  number 
entered  into  an  agreement  with  other  parties  to  form  a  new 
companj  to  work  the  claim  upon  certain  terms ;  and  shares 
in  such  new  company  were  given  to  some  of  the  sixty-three; 
other  shares  were  reserved  presumably  for  others  of  the 
sixty-three;  and  some  of  the  sixty-three  were  excluded 
from  the  new  company  altogether.  Such  new  company 
having  been  registered  under  No.  228,  sec.  9,  as  a  newly- 
foriued  company : — Held,  that  such  company,  as  plaintiffs 
in  a  suit  for  encroachment,  did  not  represent  the  old  com- 
pany or  the  excluded  members  of  the  old  company,  and 
were  not  entitled  to  maintain  the  suit. 

Warriob  Company  v.  Cotter M.    81 

POLICY. —  Of  Re-Assurance — Re-Assu/rers  may  use  in  defence 
all  matters  which  primitive  assurers  might7\ — In  an  action 
on  a  policy  of  re-insurance,  it  is  competent  for  the  defendant 
to  raise  all  the  same  matters  of  defence,  that  the  plaintiff 
could  have  raised  in  an  action  against  him  by  the  primitive 
insurers  on  the  original  policy.  The  American  case  of  The 
yew  York  State  Marine  Insurance  Company  v.  The  Protector 
Insurance  Company  adopted  and  acted  on  as  good  law. 

The    Universal     Marine    Insurance     Company 

(Limited)  v.  Miller L.  139 

Marine.]     Custom  as  to  loading  Ships ;  Pleading .      L.       5 


See  Pleading  at  Law.     2. 

POSSESSION :  Eight  to  mine  on  Crown  land  terminates  with 

cesser  of  possession M.     81 

See  Abandonment.     4. 

2.  Constructive  possession  of  gold  as  connected 

with  reef M.     29 

See  IVIachine  Area. 

3. Mode  of  taking  possession  of  mining  claim  .     M.     13 

See  By-law.     2. 

Of  ship.]     Transfer  of L.  112 


See  Ship. 

POST-MORTEM  EXAMINATION  :    Order  made  for  exhu- 
mation for  purpose  of L.     73 

See  Exhumation. 

POSTS :  Taking  possession  of  mining  claim  by  erecting  .     .     M.     83 
See  By-law.     2. 

POrNDKEEPER :  Eemedy  under  "  Found  Act,"  to  recover 

deficiency  in  fees,  &c L.     45 

See  Jurisdiction     6. 

PRACTICE  AT  LAW :    What  objections  may  be  taken  on 

Order  nisi  for  Prohibition        L.     64 

See  Prohibition.     1. 


I  INDEX, 

PAftB 

PEACTICE  AT  LkW.—Riffht  to  hegin,  <m  an  appeal  from 
Justices.']  On  an  appeal  case  to  the  Supreme  Court,  stated 
by  magistrates  under  the  Act  No.  267,  sec.  150,  the  party 
supporting  the  first  proceeding  below,  iuibrmation  or  com- 
plaint, has  the  right  to  begin. 

Shaw  v.  Phillips L.  155 

Eetum  to  writ  of  summons.     ...      L.  159 


See  FoitEiGN  Attachment.     1. 

PEACTICE,  COURTS  OF  -MmES.— Appeal— mght  to  bepn.'] 
SembJe.  On  a  case  stated  on  appeal  to  the  Court  of 
Mines  from  the  Warden's  Court,  the  appellant,  whether 
plaintiff  or  defendant,  has  the  right  to  begin. 

Stetens  v.  Webster M.     23 

2. Special    Case  —  Bight    to 

begin.']  On  a  special  case  stated  by  a  Warden  under  sec. 
194*  of  the  "  Mining  Statute  1865,"  the  complainant  in 
the  Court  below  has  the  right  to  begin. 

Fahey  r.  Koh-i-noor  Quartz  Company       .     .     .    M.      4 

8. Special  Case. — No  appear- 
ance.] Upon  a  special  case  stated  by  a  Warden  under  the 
"  Mining  Statute  1865,"  sec.  194,  being  called  on,  there 
was  no  appearance  for  either  party.  The  Chief  Judge  read 
the  case,  and  expressed  no  opinion  upon  it;  but  subsequently 
directed  a  written  opinion  upon  the  case  to  be  forwarded 
to  the  Warden  by  whom  it  was  stated. 

Anderson  v,  Coyle        M.    10 

PEACTICE,  DIVORCE  AND  MATHIMOXIAL:  Acceptance 
of  petition.]  Where  the  Court  doubts  the  jurisdiction  to 
make  a  decree  for  dissolution  of  marriage,  it  will  not  accept 
the  petition  for  the  purpose  of  permitting  an  appeal  to  the 
Privy  Council. 

Moffat  v.  Moffat I.  E.  &  M.    87 

2 . Secon  d  petition.  ] 

— A  wife  presented  a  petition  for  dissolution  of  marriage 
on  the  ground  of  adultery  and  cruelty.  The  Court  was  of 
opinion  that  the  adultery  of  the  husband  was  established, 
but  that  the  facts  proved  did  not  amount  to  legal  cruelty  ; 
and  refused  a  decree  for  dissolution,  but  gave  the  petitioner 
the  option  of  having  the  petition  dismissed,  or  taking  a 
decree  for  judicial  separation.  The  petitioner  did  not 
exercise  the  option,  but  presented  a  second  petition,  alleg- 
ing, in  addition  to  former  facts,  the  wilful  communication 
of  venereal  disease,  which  from  motives  of  delicacy,  and 
being  ignorant  that  it  amounted  to  legal  cruelty,  she  had 
omitted  to  refer  to  on  the  former  petition.  The  Court, 
under  the  circumstances,  consented  to  accept  the  second 
petition,  on  the  wife  paying  the  costs  of  the  former  suit. 

Trestrail  v.  Trestratl        I.  E.  &  M.     90 
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3.  PRACTICE,  DIVORCE  AND  MATRIMONIAL :  Petition 
by  wife  for  divorce,  granted,  after  petition  by  husband  for 
divorce,  dismissed  for  want  of  prosecution     .     .     I.  E.  <&  M.     85 
See  Divorce. 

PRACTICE,  ECCLESIASTICAL— ^(^m»m*ifrfl/io«.]  The  mo- 
ther  of  an  intestate  is  entitled  to  administration  in  priority 
to  the  brother  ;  and  before  administration  is  committed  to 
the  brother,  there  should  be  a  consent  by  the  mother,  or  an 
affidavit  that  she  declines  to  take  out  administration. 

In  re  McFarlane        I.  E.  &  M.     66 

2. ^ —  Administration    cum    testa- 


mento  annexo. ]  The  Court  will  not  grant  administration  cum 
iestamento  annexo  jointly  to  an  executor  in  the  colony  and 
the  attorney  in  the  colony  of  a  co-executor  out  of  the 
colony;  but  will  grant  probate  to  the  executor  in  the 
colony,  reserving  leave  to  the  other  executor  to  come  in  and 
prove. 

In  re  Hickman         I.  E.  &  M.     72 


Administration    de    bonis 


nan.']  Administration  of  the  goods  of  M.  was  granted 
in  Victoria  as  upon  intestacy,  and  the  administratrix  col- 
lected assets,  and  disposed  of  them  as  directed  by  a  subse- 
quently discovered  will,  of  which  she  was  executrix,  and 
which  she  and  her  co-executor  proved  in  England.  After 
her  death  the  attorney  of  the  surviving  executor  of  M, 
applied  for  administration  de  bonis  non  of  M.  in  Victoria : — 
Meld,  that  such  grant  could  not  be  made  until  the  adminis- 
tration granted  as  upon  intestacy  had  been  called  in  and 
revoked. 

In  re  Minteb I.  E.  &  M.     82 


Administration  de  bonis  non 


of  an  intestate's  estate,  decreed  to  one  of  the  sureties  to  the 
administration  bond,  who  was  also  a  creditor  of  the  adminis- 
tratrix. 

McKay  v.  Edwards    ........     I  .E.  &  M.     76 


Bond."]      A   solicitor  may 

become  surety  for  his  client,  in  an  administration  bond. 

In  re  Paynter I.  E.  &  M.     69 

Will  proved  in  England!] 


Upon  an  application  for  letters  of  administration  cum 
iestamento  annexo  upon  an  exemplification  of  a  will  proved 
in  England,  there  ought  to  be  evidence  that  there  was 
property  to  be  acted  upon  in  England.  AVhere  it  appeared 
that  the  assets  in  England  were  sworn  under  £450  and  duty 
paid  accordingly: — Reld,  that  this  was  sufficient. 

In  re  Webster I.  E.  &  M.     70 

7. Upon   an   application    for 

letters  of  administration  cum  testamento  annexo  upon  an 
exemplification  of  a  will   proved  in  England,  the   Court 
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requires  evidence  that  the  testator  left  personal  property 
in  England  to  Ibiind  the  jurisdiction  of  the  English  Court. 

In  re  GtOODMan         I.  E.  &  M.     71 

8.  PRACTICE,  ECCLESIASTICAL.— The  long  practice  of 
the  Court  in  not  doing  a  thing  which  it  had  power  to  do, 
should  have  the  effect  of  a  law  against  doing  it,  unless 
under  special  and  exceptional  circumstances. 

In  re  Hawkins        I.  E.  &  M.     73 

PEACTICE,  IN  EQUITY.— 4^Jflt;iV  of  service  of  notice  of 
hearing.^ — When  upon  a  suit  being  called  on  for  hearing 
the  plaintiif  was  not  prepared  with  an  affidavit  of  service 
upou  a  defendant,  who  did  not  appear,  of  notice  of  the  suit 
having  been  set  down  for  hearing;  the  case  was  ordered  to 
stand  over,  the  plaintiif  paying  the  costs  of  the  day  to  a 
defendant  who  appeared. 

Tandell  v.  Hector E.  173 

2. Affidavit  verifying  Bill,]  If  Plain- 
tiff not  prepared  with  at  hearing  cause  will  be  directed 

to  stand  over,  he  paying  costs  of  day E.     63 

See  Costs.     2. 

3. Allowance  for  Maintenance  —  Va- 
riation of]  Where  by  decree  an  allowance  has  been 
made  for  the  past  maintenance  of  an  infant  at  a  fixed 
rate,  the  Court  will  not  upon  motion  direct  a  reference  as 
to  past  maintenance  for  the  purpose  of  ascertaining 
whether  the  rate  was  sufficient  under  special  circumstances, 
or  had  been,  in  fact,  exceeded  for  the  infant's  benefit. 
Such  an  application  will  be  refused  irrespective  of  the 
merits  of  the  case,  as  being  an  attempt  by  motion  in  the 
suit  to  vary  the  decree. 

Qbeen  v.  Sutherland B.     74 


4. Contempt.]    A  single  Judge  sitting 

in  Equity  cannot  discharge  from  a  contempt  at  law    .     .      E. 
See  Contempt.     1. 

Creditors*  deeds.]     Proceedings  as 


to  deeds  of  assignment  under  the  "  Insolvency  Statute 
1865  "  are  to  be  headed  as  heretofore,  "  In  Equity,"  not 
"  In  Insolvency." 

In  re  Bbann E    111 

Evidence  —  Rebutting    case.]      A 


bill  for  an  account  against  executors,  charged  them  with  a 
receipt  of  a  sum  of  money  standing  to  the  testator's  credit 
at  his  death.  In  their  answer  the  defendants  insisted  that 
they  were  entitled  to  this  sum  as  a  donatio  mortis  causd : — 
Held,  on  the  taking  of  evidence,  that  the  plaintiffs  might 
reserve  their  evidence  against  the  donatio  for  a  rebutting 
case. 

Edwards  v.  Graham E.  112 
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7.  PEACTICB,  IN  BQJJITY. —InterhcutoTy  Orders  against  the 
Crown.']  The  Court  may  make  interlocutory  orders  against 
the  Crown  under  the  Act  No.  241.  Observations  on  the 
form  which  such  orders  should  assume. 

Kettle  v.  The  Queen E.     60 

8. Settled  Estates  Act — Applications 

under  Advertisements.']  Applications  under  No.  213,  sec.  98, 
for  the  direction  of  the  Court  as  to  advertisements  under 
that  section,  should  be  made  by  motion  in  Court,  and  not, 
as  in  England,  to  a  Judge  at  Chambers. 

Ex  parte  Staughton E.     95 

9. Single    Judge — SembUy    a    single 

judge  in  equity  is  not  bound  by  a  decision  of  the  Court 
in  banco  on  a  matter  of  law. 

Dallimobe  v.  The  Queen E.     18 

10. "  Trustee   Act''— Vesting    Order.] 

Vesting  Order  made  under  No.  284,  sec.  45,  at  the  hearing 
of  a  cause,  although  not  prayed  for  by  the  bill. 

Flowee  v.  Wilson E.     84 

11. Undefended  Suit — Admissions.]  In 

an  undefended  suit  statements  of  the  bill  are  only  to  be 
held  as  admitted  for  the  purpose  of  giving  the  plaintiff  the 
specific  relief  sought,  and  he  cannot  at  the  hearing  obtain  a 
different  decree  to  that  asked  by  the  prayer. 

Henderson  v.  Ellis E.       9 

12. Winding-up    Order — A,ffidavit.] 

The  affidavit  to  ground  a  motion  for  an  injunction  under 
No.  190,  sec.  77,  should  be  made  after  the  presentation  and 
acceptance^  of  the  petition. 

In    re    Ma.lm8bubt    United    Brewery    Company 

(Limited) E.     81 

13. Winding-up  order.]    A  petition  for 

winding-up  a  company  under  No.  190,  sec.   75,  is  to  be 
accepted  without   verification,   and   is   afterwards    to    be 
verified  by  an  affidavit  made  and  filed  within  four  days. 
In  re    Malmsbury     United    Brewery    Company 

(Limited) E,     81 

PRACTICE,  INSOLVENCY— 4^rfflt?iY.]  Where  joint  cre- 
ditors petition  for  sequestration  of  their  debtors*  estate, 
and  one  of  them  is  out  of  the  jurisdiction,  it  is  not  sufficient 
for  the  other  within  the  jurisdiction  to  make  the  affidavit 
required  by  sec.  10  of  the  Insolvency  Statute.  In  such  a 
case  the  affidavit  of  the  duly  authorised  agent  of  the  absent 
creditor  is  sufficient,  and  such  affidavit  may  be  made  on 
information  and  belief 

In  re  Piielan I.  E.  &  M.       1 

2. Notice  of  Objections^     Where 

personal  service  of  an  Order  nisi  for  sequestration  has  been 
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dispensed  with,  on  the  ground  that  the  alleged  insolvent  is 
out  ot*  the  jurisdiction,  leave  will  be  given  to  serve  objec- 
tions without  the  signature  of  the  respondent. 

In  re  Bram^        I.  E.  &  M.       6 

PRACTICE,  INSOLVENCY.— Q^emZ  Assignee,  Appoint- 
ment  of\\  The  due  appointment  of  a  person  named  as  official 
assignee,  cannot  be  questioned  in  opposing  a  motion  to  make 
absolute  an  Order  nisi  in  which  he  is  so  named. 

In  re  Bbann I.  E.  &  M.       6 

Plan   of  distribution.'}      There 

can  only  be  one  plan  of  distribution  filed  in  an  insolvent 
estate.  Any  subsequent  distribution  necessary,  must  be 
effected  by  an  alteration  of  that  plan ;  the  Court  having  no 
authority  to  direct  the  filing  of  a  further  plan. 

Ux  parte  Floweb;  In  re  Rutledge   ...       I.  E.  &  M.     36 

Security  for  fees,  SfcJ]     When 


the  Commissioner  has  certified  that  security,  required  by 
section  16  of  the  Insolvency  Statute  has  been  given,  the 
Court  will  not  go  beyond  his  certificate  to  enquire  by 
whom  the  security  has  been  given. 

In  re  Phelak 1.  E.  &  M.       1 

6. Service.}  When  an  alleged  in- 
solvent appears  by  counsel,  service  of  the  summons  upon 
him  may  be  dispensed  with. 

In  re  Bbann I.  E.  &  M.       6 

7. Semhle  that  an  insolvent,  who 

had  absconded  and  not  been  served  with  a  rule  nisi  was 
substantially  represented  by  his  official  assignee,  at  whose 
instance  the  rule  had  been  obtained. 

In  re  Brann I.  E.  &  M.       6 

PROHIBITION— lb  Justices  under  No.  267.— What  objections 
may  he  taken  on  shewing  cause.}  On  an  order  nisi  for 
prohibition  to  Justices  and  others  under  the  "  Justices  of 
the  Peace  Statute  1865,"  sec.  135,  the  practice  as  to  what 
objections  may  be  taken  to  the  validity  of  the  proceeding 
below  is  the  same  as  on  a  special  case,  so  far  as  that  objec- 
tions not  taken  before  the  magistrates  cannot  be  taken  in 
support  of  prohibition. 

Regina  v.  O'Brien L.    64 

To  Warden.— Expirationof  the  Act  No.  153.] 


A  summons,  dated  in  December,  1865,  under  the  "  Quartz 
Drainage  Act "  No.  153,  was  taken  out,  returnable  before 
a  gold-field's  Warden  on  29th  December,  1865.  It  was 
adjourned  by  the  Warden  to  the  26th  January,  1866,  when 
the  Warden  made  an  order  for  payment  of  £12  forthwith, 
and  £2  per  week  until  a  day  in  December,  1806.  The  Act 
No.  291,  sec.  2,  repealed  the  Act  No.  153,  from  the  31st 
December,  1865,  but  kept  alive  certain  proceedings,  and  it 
gave  Mining  Boards  a  power  to  assess  drainage  rates,  under 
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which  power  some  mining  board  would  have  to  assess  this 
reef  for  a  part  of  the  year  1866,  covered  by  the  Warden's 
order.  On  rule  nm  for  prohibition,  Held,  that  the  War- 
den's order  was  valid,  and  rule  nisi  discharged. 

Eegina  v.  Webster L.     17 

3.  PROHIBITION:  To  Justice  disqualified  by  interest    .     .     L  130 
See  Justice  of  the  Peace. 

PROOF  OP  DEBTS :  Under  Winding-up  Order    ....     L.  162 
See  Company     3. 

QUALIFICATION  :    Of  Municipal  Councillor.  —  Uncertifi- 

cated  Insolvent  disqualified L.     47 

See  iNSOLA^EifT.     2. 
QUORUM  :    Of  Directors  of  Company  under  No.  228,  Power 

of L.  168 

See  Company.     4. 

RATE. — Liability  for  second  half-yearly  moiety,  by  weekly  tenant 
owing  no  arrears  qfrent,^  The  borough  of  feallarat  East  in 
Decenfber,  1865,  made  a  rate  for  the  year  1865-6  payable 
in  advance  by  two  equal  moities  on  1st  February  and  1st 
August,  1866.  In  that  rate  P.  was  rated  as  occupant  of 
premises  in  Main-street.  On  1st  March,  1866,  JD.  suc- 
ceeded P.  as  occupant,  and  paid  his  proportion  of  rates  up 
to  3 1st  July,  1866.  JD.  was  a  weekly  tenant,  subject  to  a 
week's  notice  to  quit.  He  had  paid  all  rent  due  to  his 
landlord.  He  was  duly  summoned  to  pay  in  advance  the 
second  moiety  of  the  rate  due  Ist  August,  1866.  The  magis- 
trate held  that  under  the  Act  No.  184,  he  was  not  liable. 
On  appeal,  Held,  that  he  was  liable,  and  appeal  allowed, 
and  an  order  made  for  payment. 

Mayor  op  Ballaeat  East  v.  Davis L.  146 

2. Interval  necessary  between  two  rates L.     69 

See  Year. 

3. Limitation  of  period  for  recovery  of L.   108 

See  Jurisdiction.    4. 

4.  Notice  of  appeal  from L.  120 

See  JuRTSDTCTiON.     6. 

EEAL  ESTATE  OF  INTESTATE :  See  Intestate's  Real 
Estate. 

EE-ASSURANCE  :  Defences  of  re-assurers  inaction  on  policy    L.  139 
See  Policy.     1. 

EEBUTTING  CASE.— When  Plaintiffs  may  reserve  evidence 

for E.  112 

See  Practice  in  Eqttity.     6. 
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EECEIVER.— ^fl?  estate  under  Land  Act.']  Receiver  of  in- 
fant's real  estate,  extended  to  land  selected  under  the 
"*  Land  Act  IS62.'' 

Brock  v.  McPhail E.  121 

EECEEATION.— Reserve  of  Crown  Lands  for M.    63 

See  Resebve.     1,  2. 

ILEaiSTRAHlOlS.—Inef actual,  with  notice.^—A.  purchaser  with 
distinct  notice  of  the  title  of  a  prior  purchaser,  cannot,  in 
equity,  gain  priority  by  registration.  Specific  performance 
of  an  agreement  decreed,  against  the  vendor,  and  a  pur- 
chaser with  notice  of  the  agreement;  although  the  pur- 
chaser had  obtained  and  registered  her  conveyance,  and 
the  plaintiflfs  agreement  was  unregistered. 

VOCKENSOHIT  V.  ZeVEN E.      11 

2. Of  Company  under  No.  228       .     .     .     L.      1 

See  CoMPAJ^^Y.     6. 

3. Of  Creditor's  Deed  ....     I.  E.'  &  M.    56 

See  Ceeditob's  Deed.     4. 

4. Of  License  to  Mine E.     174 

See  Injunction.     3. 

REQULATIONS.— Under  Land  Acts  1862  and  1866       .     .     E.    60 
See  Crown  Lands.     4. 

RENEWAL  OF  LEASE.— Notice  of  right  of  by  possession 

of  tenant E.       1 

See  Notice.     2. 

2. Recognition  by  landlord  of  right 

of E.       1 

See  Lease.     1. 

REPRESENTATIVE  PLAINTIFF.— Proof  of  title  to  be  re- 
quired, where  a  numerous  class  are  made  plaintiffs  by  repre- 
sentation. 

Melhuish  v.  Miller E.     61 

RESALE. — On  a  "  resale  "  under  conditions  of  sale  of  imported 
goods,  at  the  risk  of  the  purchaser,  the  vendor  substituted 
for  some  of  the  original  lots  other  lots  of  imported  goods  of 
the  same  "description,  quality,  and  value;"  and  suing  in 
the  County  Court  for  the  loss,  was  nonsuited.  On  appeal, 
Held,  that  the  goods  resold  must  be  substantially  identical 
with  those  originally  sold,  and  appeal  dismissed. 

Matthews  v.  Benjamin L.       126 

RESCISSION  OF  CONTRACT:  For  misdescription  of  land  L.     67 
See  Contract.     6. 

RESERVE.— The  Municipal  Council  of  Ballarat,  by  letter, 
requested  the  Government,  that  certain  land  might  be 
reserved  for  recreation  and  gymnastic  purposes,  for  the 
inhabitants  of  that  municipal  district.  An  officer  of  the 
Crown  Lands  Department  replied,  stating  that  the  Qover- 
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nor  in  Council  approved  of  "  pepmissive  occupancy  "  being 
allowed  of  the  land  in  question,  "  to  be  used  for  recreative 
and  gymnastic  purposes."  Held^  that  the  land  was  suflGi- 
ciently  reserved  within  the  meaning  of  6  and  6  Vic.  cap. 
xxxvi.,  sec.  3 ;  and  could  not  be  taken  up  as  a  mining 
claim  under  No.  32,  sec.  3,  being  within  the  exceptions 
specified  in  sec.  4 ;  and  suit  by  one  company  who  had  pur- 
ported to  take  up  the  ground  in  question  as  a  claim,  to 
restrain  trespass  by  another  company  driving  into  the  same 
ground,  dismissed,  but  without  costs, 

SiB  William  Don   Company  v.  Koh-i-noor  Com- 
pany       M.     63 

2.  'R^^l^W^^.—Fuhlic.— Charge  f(yr  admission,']  5«»W«.— That 
where  Crown  land,  within  a  municipality,  is  reserved  for 
recreative  and  gymnastic  purposes;  if  the  Municipal  Council 
have  incurred  expense  about  the  land,  in  order  to  assist  its 
use  for  public  exercises,  they  may  lawfully  remunerate 
themselves  by  charging  particular  companies  for  its  partial 
use  ;  and  such  companies  having  incurred  expense  for  parti- 
cular amusements,  may  lawfully  charge  an  admission  price 
to  pay  for  that  expense. 

Sib  AVilliam  Don  Company  v.  Koh-i-noor   Com- 
pany       M.     63 

EESIDENCE  AEEA.— A  holder  of  a  residence  area  under  the 
Ballarat  By-laws,  No.  XIV.,  has  no  right,  or  title,  to  mine 
on  such  area ;  and  can  confer  no  such  right  on  a  purchaser 
from  him.  Such  a  holder,  if  mining  upon  his  residence 
area,  is  encroaching  upon  the  rights  of  the  mining  public. 

Warrior  Company  v.  Cotter M.     81 

2  Action  for  encroachment  by  occupier 

of , M.     4 

See  Mining  Lease.     1. 

EESULTING  TRUST:    On  selection  of  Crown  land  by  an 

agent E.  163 

See  Crown  Lands.     6. 

RETUEN :  To  AVrit  of  Summons L.  159 

See  Foreign  Attachment.     1. 

EIGHT  TO  BEGIN :  On  Appeal  from  Magistrates    .     .     .     L.  155 
See  Practice  at  Law.     2. 

2. In  Court  of  Mines M.  4,  23 

See  Practice  (Courts  op  Mines).     1,  2. 

'ROhJ),— Diversion  of.]     Liability  for L.     61 

See  Central  Eoad  Board. 

2.  Over  Crown  Land.]     Gazette  notice  of  necessary  to 

exempt  from  mining M.     63 

See  Crown  Lands.     6. 

EXILE  TO  ADMINISTER  EEAL  ESTATE : 
See  Intestate's  Eeal  Estate. 
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SALARY. — Of    Corporate     Officer.']       Means     of    obtaining 

payment L.    9 

See  Mandamus. 

SALE. — By  Grarnishee  under  Judge's  order  No.  294,  sec.  217, 

invalid,  if  not  asked  by  Garnishee,  though  by  consent     .    L.  159 
See  FoBEiGN  Attachment.     3. 

SALVAGtE. — Equitable  jurisdiction  as  to.]  Copper  belonging 
to  A  and  B  was  derelict  in  a  sunken  vessel.  B  hired  a 
vessel  and  crew,  who  went  to  the  wreck  under  the  com- 
mand of  a  servant  of  B,  and  recovered  copper  belonging  to 
both  A  and  B,  under  circumstances  of  difficulty  and  danger. 
B  sold  the  whole  of  the  copper  thus  recovered.  A  filed  a 
bill  against  B  seeking  an  account  of  A's  copper  sold ;  and 
payment  of  proceeds,  after  deducting  a  proportionate 
amount  of  the  costs  and  expenses  incurred  by  B  in  the 
recovery.  Meld,  that  B  was  entitled  to  a  salvage  reward  in 
addition  to  costs  and  expenses.  In  certain  cases  a  court 
of  equitv  may  ascertain  the  amount  to  be  paid  for  salvage 
under  the  jurisdiction  for  arranging  contribution,  as  in 
cases  of  average. 

Melhuish  v.  Milleb E.    61 

SCAB  LICENCE:  Scienter— Appeal L.  155 

See  Licence.     2. 

SCKEDJJLE.— To  Creditor's  Deed LE.&M.  47,56 

See  Creditor's  Deed.     4,  7,  8,  9. 

SCmj^TER:  -Ey'idenceof L.  155 

See  Licence.     2. 

SEAL :  Of  Company  under  No.  228 L.     85 

See  CoMPAKr.     6. 

SELECTORS.— CTn^^  Land  Acts  1862  and  1865  .     .     E.  50,  141,  163 
See  Crown  Lands.     2,  3,  5. 

SEP  ABATE  ESTATE  :  Effect  of  judicial  separation  on        .     E.     77 
See  Judicial  Separation. 

SEQUESTRATION.— ^c^  of  Insolvency— Warrant  of  Attor- 
ney.] A  warrant  of  attorney  given  to  a  creditor,  for  the 
purpose  of  preventing  another  creditor  from  proceeding  in 
an  action  against  the  insolvent,  is  fraudulent  within  the 
meaning  of  section  13  of  the  ^^  Insolvency  Statute  1865;" 
and  the  giving  of  such  warrant  is  an  act  of  insolvency. 

In  re  Kerr  and  Gray I.  E.  <ft  M.     84 

2. Partnership   deht.]      A  man   may   be 

made  insolvent  upon  a  debt  which  he  and  another  conjointly 
owe ;  and  in  cases  of  partnership  the  creditor  is  not  bound 
to  proceed  to  make  the  firm  insolvent,  although  he  may  do 
so  if  he  please. 

J/i  r(?  Drtsdale        LB.&M.     30 


INDEX.  xlix 

PAIM 

3.  Sl^qymi!^ATIO'S.---'Jaintexeciaion—Ch-partner8--Non- 
pointing  out,']  A  sheriff's  officer  called  upon  D.  to  point 
out  property  in  satisfaction  of  a  joint  execution  against 
D.  and  nis  two  co-partners.  D,  replied  that  he  had  no 
property  except  a  mining  lease  and  certain  mining  shares, 
of  which  he  handed  a  list  to  the  officer.  The  Sheriff  re- 
turned the  T^Tit  nulla  bona.  On  order  nisi  for  sequestra- 
tion:— Seldj  that  the  return  was  properly  limited  to  the 
property  of  D.,  without  reference  to  that  of  the  other 
partners.  Semble. — That  if  now  shewn  that  the  mining 
shares  and  lease,  if  put  up  for  sale  by  the  Sheriff,  with 
such  facilities  as  D.  could  have  given  to  make  a  title  to  the 
purchaser,  would  have  satisfied  the  execution,  the  pointing 
out  would  be  sufficient. 

In  re  Detsdale I.  E.  <&  M.    80 

Order  for —  Circuit  district,]   The  estate 


of  an  insolvent  resident  at  Ballarat  was  sequestrated,  and 
the  Greelong  Commissioner  and  Official  Assignee  were  named 
in  the  order.  At  the  date  of  the  Act  giving  jurisdiction  to 
a  special  commissioner  for  the  "  Qeelong  Circuit  District,** 
18  Vic.,  No.  11,  Ballarat  formed  part  of  that  district.  At 
the  date  of  the  "  Insolvency  Statute  1865,"  Ballarat  had 
been  withdrawn  from  that  district  by  proclamation,  although 
the  Greelong  Commissioner  retained  his  jurisdiction  under 
the  Act  No.  11  ,—Held,  that  the  "  Insolvency  Statute  1865," 
in  referring  to  the  district  "  forming  and  bemg  the  Qeelong 
Circuit  District,"  must  be  construed  as  referring  to  the 
district  as  existing  at  the  time  of  the  passing  of  that  statute; 
that  the  Geelong  Commissioner  had  therefore  no  jurisdic- 
tion; and  that  the  order  of  sequestration  was  void,  and 
could  not  be  amended  under  "  Supreme  Court  Bules,'^  cap.  x., 
sec.  26,  which  rule  has  no  application  to  proceedings  in  rem. 

In  re  Baeclay I.  E.  &  M.     28 

Petition  for,  by  Banking  Company,]   An 


incorporated  banking  company  petitioned  for  the  seauestra- 
tion  of  the  estate  of  a  debtor  to  the  bank,  the  affidavit  of 
debt  being  made  by  the  assistant  manager  of  the  bank : — 
Held,  per  Molesworth,  J.,  that  an  incorporated  company 
being  unable  literally  to  comply  with  the  section  of  the 
"Insolvency  Statute  1865,"  requiring  an  affidavit  by  a 
petitioning  creditor  of  the  truth  of  his  debt,  could  not  be  a 
petitioning  creditor  for  a  compulsory  sequestration.  On 
appeal : — Held,  that  the  provisions  of  the  Act  in  this  respect 
were  directory  only ;  that  it  was  discretionary  with  the  Judge 
whether  he  should  accept  the  affidavit  or  not;  but  the  fdl 
Court  would  not  interfere  with  the  exercise  of  his  discretion. 

InreL^CKY I.E.  AM.     42 

6. Belease  from,]      An  order   releasing 

an  estate  from  sequestration  will  not  be  made,  where  there 
has  been  any  mistake  in  advertising  the  meetings  for  the 

Or 


1  INDEX. 

acceptance  of  the  composition,  upon  which  the  release  from 
sequestration  is  sought. 

In  re  BnowTX        LE.&M.      5 

7.  SEQTJESTEATION.— Creditor's  deed  when  a  protection  from 
committing  an  act  of  insolvency  by  not  pointing  out  pro- 
perty      I.  E.  &  M.  11,  66 

See  Cbeditob's  Deed.     6,  6. 

SEEVICE  OF  BILL  IN  EQUITY:  Out  of  jurisdiction    .    E.    94 
See  JuEisDiCTiON  I. 

SETTLED  ESTATE.— Sale  of.']  A  piece  of  land,  portion  of  S:b 
settled  estate,  was  locally  situate  in  the  midst  of  land  of  C7., 
an  adjoining  land  owner;  and  a  piece  of  land  belonging  to 
G.  was  locally  situate  in  the  midst  of  S.'s  settled  estate.  C, 
and  the  tenant  for  life  of  S.'s  settled  estate,  were  mutually 
desirous  of  effecting  an  exchange.  Upon  petition  under 
No.  213,  sec.  94,  by  the  tenant  for  life,  with  the  consent  of 
the  trustees,  the  persons  entitled  for  life  in  remainder,  and 
the  first  tenant  in  tail,  an  infant,  by  his  father'  as  natural 
guardian,  praying  for  a  sale  of  the  piece  of  land,  portion  of 
the  settled  estate,  and  the  investment  of  the  proceeds  in  the 
purchase  of  the  piece  of  C.'s  land.  Order  made  for  the  sale 
only;  and.  Held,  that  the  investment  of  the  proceeds  must 
be  the  subject  of  a  distinct  application. 

Ex  parte  Staughton      .     .     .   , E.     95 

SHAEES,  MINING:  Eedemption  of E.  125 

See  MoBTGAOE.     1. 

SHEEIFF'S  ^k'LE— Under  19  Vic,  No,  19,  sec,  ll^^NoHce,] 
I  A  month's  notice  was  given  of  a  sheriff's  sale  of  land,  and  at 
a  proper  day  the  bailiff  put  up  the  land  to  auction.  A  person 
bid  money,  and  the  land  was  knocked  down  to  him.  He 
beguiled  the  bailiff  to  a  distance  of  some  miles  and  then  paid 
him  nothing.  The  bailiff  returned  to  the  land  on  the  same 
day,  and  sold  it  to  B.  In  an  action  of  ejectment  by  B.  on 
a  rule  nisi  for  a  nonsuit,  on  the  ground  that  a  second  month's 
notice  of  the  second  putting  up  to  auction  was  necessary: — 
Held,  that  the  notice  already  given  was  enough  under  the 
19  Vic.,  No.  19,  sec.  176,  and  the  sale  valid. 

Beavan  V,  Chadwick L.  127 

SHIP. — Hiring — Transfer  of  possession — Liability  for  detention 
hy  act  of  Ood."]  B.  S,,  owner  of  the  ship  "  -fi'ra"  (of  which 
T.  A.  was  master),  and  H.  A.  mutually  agreed  in  Melbourne 
as  follows : — "  That  the  said  ship  be  tight,  staunch,  and 
strong,  and  in  every  way  fitted  for  the  voyage ;  shall  be 
hired  by  H  A.  from  B.  S.  for  the  term  of  three  months, 
commencing  from  the  21st  day  of  November,  1865,  and 
ending  the  20th  day  of  February,  1866,  to  trade  between 
Melbourne  and  the  Gipps  Land  Lakes.  H.  A.  is  to  insure 
the  vessel  in  £600,  and  to  pay  all  working  expenses,  pro- 
visions, crew's  wages,  towages,  port-charges,  &c.  The 
present  master,  T,  -4.,  to  remain  master,  but  under  the  pay 
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of  JET.  A.  The  owner  is  to  keep  the  vessel  in  sea-going 
order.  Terms,  £40  per  month,  payable  monthly  in  advance. 
This  agreement  shall  be  renewed  for  three  months  upon 
Mr.  A.  giving  one  month's  notice  on  same  terms  as  hereto- 
fore. Mr.  A.  guarantees  to  tow  the  '  Eva '  in  and  out  of 
the  entrance  to  the  Gripps  Land  Lakes,  as  required  by 
insurance."  The  ship  having  been  by  the  act  of  Qod  shut 
into  the  Lakes  until  June,  1866,  the  defendant  gave  her  up 
there  to  the  master  for  the  owner  at  the  end  of  the  second 
month.  In  an  action  for  her  hire,  and  for  detaining  her 
beyond  the  three  months,  &c.,  there  was  a  verdict  for 
plaintiff,  and  damages;  with  leave  to  move  to  enter  the 
verdict  for  the  defendant,  on  the  issues  as  to  detention,  on 
the  ground  that  the  detention  was  not  the  detention  of  the 
defendant: — Held,  that  the  above  agreement  did  not 
transfer  the  possession  to  the  defendant ;  that  under  it  the 
owner  retained  possession,  and. the  defendant's  re-delivery 
of  the  vessel  in  Gipps  Land  and  not  in  Melbourne  was 
sufficient;  that  the  detention  was  not  the  detention  of  the 
defendant;  and  that  the  verdict  must  be  entered  for  defen- 
dant on  the  issues  as  to  such  detention. 

Stewabt  v.  Austin L.  112 

SITUATION :  Of  manager  of  Company  (registered)  is  not  an 

office .     L.     85 

See  CoMPAinr.     6. 

SPECIAL  CASE :    Under  "  Mining  Statute  1866,"  Costs  of.    M.       4 
See  Costs.     3. 

SPECIFIC  PERFOBMANCE:  Ofagreement,  decreed,  against 
vendor,  and  a  subsequent  purchaser,  with  notice  of  the 

agreement ' E.     11 

See  Registration.     1. 


STATUTES  (IMPERIAL)  : 

13  Ed.  I.,  cap.  xxxviii. 
See  Contbact,  3. 

28  Ed.  I.,  cap.  xiii.  .     . 

See  JuET,  1. 

7  and  8  Qui,  III.,  cap.  xxxii. 
See  JiTET,  1. 


6  Geo.  II.,  cap.  xxxvii.         .     . 
See  Contract,  3. 

11  Geo.  II.,  cap.  xix.,  sec.  8 
See  Distraint. 

3  Geo.  III.,  cap.  xxv.,  sees.  8  and  9. 
See  Jury,  1. 

18  and  19  Ftc,  cap.  xcix.,  sees.  69,  60 
See  Pabbenger  Act  1855. 


L.  117 
L.  31 
L.  31 
L.  117 
L.  128 
L.  31 
L.    91 
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TEADE :  Agreement  in  restraint  of L.    37 

See  Contract.    4. 

TRESPASS:  On  mining  claim M.     63 

See  Eesebye.     1. 

2.  On  machine  area M.     29 

See  Machine  Abea. 

TEUSTEE  ACT,  1856:  Vesting  Order  of  real  estate  of  intes- 
tate trustee  without  heirs E.  110 

See  Escheat. 

VENDOE   AND    PUECHASEE:   Eescission  of  contract  for 

misdescription  of  land L.     67 

See  Contract.     6. 

VESTING  OEDER:  Of  real  estate  of  intestate  trustee  with- 
out heirs E.  110 

See  Escheat. 

2.  Made  at  hearing,  although  not  prayed  by 

BiU E.    84 

See  Practice  in  Equity.    10. 

WAEDEN.— 2?bn»  of  order  hy,  under  No.  82,  %ee.  76.]  Where, 
on  an  encroachment  complaint  before  a  warden  under  the 
Act  No.  32,  sec.  76,  the  warden's  decision  was  minuted 
nnder  sec.  80  in  these  words :  "  Case  dismissed,  having  been 
adjudicated  on  before,"  and  there  was  an  appeal  to  the 
Court  of  Mines,  and  the  jurisdiction  of  that  court  was 
objected  to,  and  questions  were  stated  for  the  opinion  of 
the  Court : — Held^  in  answer  to  those  questions  (1)  that 
the  words  '^  case  dismissed  "  must  be  taken  to  mean  that 
the  case  was  "  entertained  and  dismissed,"  and  not  dismissed 
as  not  entertained,  and  that  the  Court  of  Mines  had  appel- 
late jurisdiction ;  (2)  that  the  words  "  having  been  disposed 
of  before  "  were  improperly  minuted,  were  not  part  of  the 
"  decision,"  and  as  outside  the  "  decision  "  were  not  "  bind- 
ing and  conclusive  on  all  parties  "  under  section  80  of  the 
Act. 

Sim  v.  Eddy L.    21 

2.  Jurisdiction    of   in    cases   of   disputed    mining 

claims     ....     - M.     35 

See  By-law.     1. 

3. Order  by,  for  drainage  rates L.     17 

See  Prohibition.     2. 

WAEEANT  OF  COMMITMENT.— Eecitals  of,  not  contesti- 

ble  by  aflBdavit L.  108 

See  Fraud  Summons. 

WATEE  EIGHT.— Zic^iwtf  to  divert—Creek  right—Priority.^ 
A  license,  if  properly  granted  under  No.  148,  sec.  11,  to 
divert  water  oy  race,  &c.,  has  superiority  over  a  prior 
existing  creek-right  occupied  under  miner's  right  only; 


INDEX.  liii 


PAOB 


and  the  holder  of  such  prior  creek-right  is  not  entitled 
to  deprive  the  licensee  of  any  portion  of  the  quantity 
of  water  specified  in  such  license  when  the  natural 
supply  is  insufficient  for  both.  Whether  such  licensee  can 
stop  the  water  of  a  stream  to  the  extent  prescribed  in  the 
grant,  as  against  a  person  having  a  legal  right  to  the  water 
in  the  part  of  the  stream  through  which  its  water  is  diverted, 
queers. 

NiGHTnfGALE  V.  Daxet       .     •     , M.      7 

2.  WATEE  ^IG^T.— Dam— Right  to  drainage  area,']  The 
owner  of  a  dam  on  Crown  lands,  constructed  under  the 
authority  of  the  Act  No.  32,  sec.  3,  is  not  entitled  to  a 
drainage  area  for  the  supply  of  the  dam  or  reservoir. 

Stevens  v.  Webster M.    23 

WEAEING-  APPAEEL.-— Exception  of,  from  assignment  in 

trust  for  creditors I.  E.  &  M.     56 

See  Cbeditoe's  Deed.     9. 

WEEDS  :  Conviction  for  sowing  noxious L.     96 

See  Misdemeanour. 

WILL. — Execution  of.]  To  render  a  will  valid,  it  must  be 
signed  by  the  testator  before  the  attesting  witnesses  affix 
their  signatures. 

In  re  Kelly I.  E.  ifc  M.     80 

WINDING-UP  ORJ)^^.— Under  No.  190,  sec.  75.]     Petition 

for E.     81 

See  Practice  in  Equity.     12,  13. 

2. Under  No.  228,  sections  30,  31,  had 

for  duplicity.']  An  order  was  made  by  a  Judge  of  the  Court 
of  Mines  under  the  Act  No.  228  (sections  30, 31),  by  which 
the  company  was  ordered  to  pay  the  debt  of  the  petitioner 
or  give  security,  by  a  day  named ;  and  in  default  of  making 
payment  or  giving  security,  be  wound  up.  Default  was 
made  : — Held,  on  appeal,  that  the  order  was  bad,  and  that 
the  official  agent  appointed  by  it  could  not  sue  shareholders 
for  contribution. 

Haigh  v.  Hart L.       123 

WITNESS:  Affidavit  verifying  residence  and  occupation  of 
attesting  witness  to  a  bill  of  sale  not  within  No.  274,  see. 

379 L.     86 

See  Affidavit. 

Y^AJBi.— Within  the  meaning  of  No.  184,  sec.  183.]  The  "  one 
year  "  of  the  "  Municipal  Corporations  Act  1863,"  No.  184, 
sec.  183,  reckons  from  the  Ist  January  to  the  31st  Decem- 
ber of  each  calendar  year.  Therefore  where  two  rates  made 
the  26th  November,  1865,  and  16th  November,  1866,  neither 
of  them  exceeded  2s.  in  the  pound  of  the  net  annual  value, 
they  were  held  good,  although  they  were  made  within  one 
year  of  each  other,  and  together  exceeded  2s.  in  the  pound. 

SCAlfTLEBUBY  V.  MaYOB,  &C.,  OF  TaBNAGULLA      .      .      L.      69 
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